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NOTES

1 Attorney General Holder resigned effective April 27, 2015.

2The Honorable Loretta E. Lynch, of New York, was nominated by
President Obama on November 8, 2014, to be Attorney General; the nomi-
nation was confirmed by the Senate on April 23, 2015; she was commis-
sioned and took the oath of office on April 27, 2015. She was presented
to the Court on May 18, 2015. See post, p. VIL
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. V1.)
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PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

WEDNESDAY, MAY 18, 2015

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA, JUS-
TICE KENNEDY, JUSTICE GINSBURG, JUSTICE BREYER, JUS-
TICE ALITO, and JUSTICE KAGAN.

THE CHIEF JUSTICE said:

The Court now recognizes the Solicitor General of the
United States.

Solicitor General Verrilli said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the privilege to present to the Court the Eighty-third Attor-
ney General of the United States, Loretta Lynch of New
York.

THE CHIEF JUSTICE said:

General Lynch, on behalf of the Court, I welcome you as
the Chief Legal Officer of the United States and as an officer
of this Court. We recognize the very important responsibil-
ities that are entrusted to you. Your commission as Attor-
ney General of the United States will be noted on the records
of the Court. We wish you well in the discharge of the du-
ties of your new office.

Attorney General Lynch said:
VII
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VIII PRESENTATION OF THE ATTORNEY GENERAL

Thank you MR. CHIEF JUSTICE.
THE CHIEF JUSTICE said:

Thank you General for coming to the Court.
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NotE: All undesignated references herein to the United States Code
are to the 2012 edition.

Cases reported before page 901 are those decided with opinions of the
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2014

DIRECT MARKETING ASSOCIATION ». BROHL,
EXECUTIVE DIRECTOR, COLORADO
DEPARTMENT OF REVENUE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 13-1032. Argued December 8, 2014—Decided March 3, 2015

Colorado requires residents who purchase tangible personal property from
a retailer that does not collect sales or use taxes to file a return and
remit those taxes directly to the State Department of Revenue. To
improve compliance, Colorado enacted legislation requiring noncollect-
ing retailers to notify any Colorado customer of the State’s sales and
use tax requirement and to report tax-related information to those cus-
tomers and the Colorado Department of Revenue.

Petitioner, a trade association of retailers, many of which sell to Colo-
rado residents but do not collect taxes, sued respondent, the Director of
the Colorado Department of Revenue, in Federal District Court, alleg-
ing that Colorado’s law violates the United States and Colorado Consti-
tutions. The District Court granted petitioner partial summary judg-
ment and permanently enjoined enforcement of the notice and reporting
requirements, but the Tenth Circuit reversed. That court held that the
Tax Injunction Act (TTA), which provides that federal district courts
“shall not enjoin, suspend or restrain the assessment, levy or collection
of any tax under State law where a plain, speedy and efficient remedy
may be had in the courts of such State,” 28 U. S. C. §1341, deprived the
District Court of jurisdiction over the suit.

1
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2 DIRECT MARKETING ASSN. v. BROHL

Syllabus

Held: Petitioner’s suit is not barred by the TTA. Pp. 7-16.

(@) The relief sought by petitioner would not “enjoin, suspend or re-
strain the assessment, levy or collection” of Colorado’s sales and use
taxes. Pp. 7-14.

(1) The terms “assessment,” “levy,” and “collection” do not encom-
pass Colorado’s enforcement of its notice and reporting requirements.
These terms, read in light of the Federal Tax Code, refer to discrete
phases of the taxation process that do not include informational notices
or private reports of information relevant to tax liability. Information
gathering has long been treated as a phase of tax administration that
occurs before assessment, levy, or collection. See, e.g., 26 U.S.C.
§6041 et seq. Respondent portrays the notice and reporting require-
ments as part of the State’s assessment and collection process, but the
State’s assessment and collection procedures are triggered after the
State has received the returns and made the deficiency determinations
that the notice and reporting requirements are meant to facilitate. En-
forcement of the requirements may improve the State’s ability to assess
and ultimately collect its sales and use taxes, but the TIA is not keyed
to all such activities. Such a rule would be inconsistent with the stat-
ute’s text and this Court’s rule favoring clear boundaries in the interpre-
tation of jurisdictional statutes. See Hertz Corp. v. Friend, 559 U. S.
77,94, Pp. 7-12.

(2) Petitioner’s suit cannot be understood to “restrain” the “assess-
ment, levy or collection” of Colorado’s sales and use taxes merely be-
cause it may inhibit those activities. While the word “restrain” can be
defined as broadly as the Tenth Circuit defined it, it also has a narrower
meaning used in equity, which captures only those orders that stop acts
of assessment, levy, or collection. The context in which the TIA uses
the word “restrain” resolves this ambiguity in favor of this narrower
meaning. First, the verbs accompanying “restrain”—“enjoin” and “sus-
pend”—are terms of art in equity and refer to different equitable reme-
dies that restrict or stop official action, strongly suggesting that “re-
strain” does the same. Additionally, “restrain” acts on “assessment,”
“levy,” and “collection,” a carefully selected list of technical terms. The
Tenth Circuit’s broad meaning would defeat the precision of that list
and render many of those terms surplusage. Assigning “restrain” its
meaning in equity is also consistent with this Court’s recognition that
the TIA “has its roots in equity practice,” Tully v. Griffin, Inc., 429
U. S. 68, 73, and with the principle that “[jlurisdictional rules should be
clear,” Grable & Sons Metal Products, Inc. v. Darue Engineering &
Mfy., 545 U. S. 308, 321 (THOMAS, J., concurring). Pp. 12-14.

(b) The Court takes no position on whether a suit such as this might
be barred under the “comity doctrine,” which “counsels lower federal
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courts to resist engagement in certain cases falling within their jurisdic-
tion,” Levin v. Commerce Energy, Inc., 560 U. S. 413, 421. The Court
leaves it to the Tenth Circuit to decide on remand whether the comity
argument remains available to Colorado. P. 15.

735 F. 3d 904, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court. KENNEDY,
J., filed a concurring opinion, post, p. 16. GINSBURG, J., filed a concurring
opinion, in which BREYER, J., joined, and in which SOTOMAYOR, J., joined
in part, post, p. 19.

George S. Isaacson argued the cause for petitioner. With
him on the briefs was Matthew P. Schaefer.

Daniel D. Domenico, Solicitor General of Colorado, argued
the cause for respondent. With him on the brief were John
W. Suthers, Attorney General, Melanie J. Snyder, Deputy
Attorney General, and Grant T. Sullivan and Michael Fran-
cisco, Assistant Solicitors General. *

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States of America by Pratik A. Shah, Hyland
Hunt, John B. Capehart, Kathryn Comerford Todd, and Warren Postman;
for the Council on State Taxation by Frederick Nicely, Karl Frieden,
Douglas Lindholm, and Wm. Gregory Turner; for the Institute for Profes-
sionals in Taxation by Mary T. Benton, Clark R. Calhoun, Cass D. Vick-
ers, and Keith G. Landry; for NFIB Small Business Legal Center et al.
by Thomas M. Christina and Jeffrey P. Dunlaevy; and for the Tax Foun-
dation by Joseph D. Henchman.

Briefs of amict curiae urging affirmance were filed for the State of
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Carolyn E.
Shapiro, Solicitor General, Brett E. Legner, Deputy Solicitor General, and
Richard S. Huszagh, Assistant Attorney General, and by the Attorneys
General for their respective jurisdictions as follows: Michael C. Geraghty
of Alaska, Thomas C. Horne of Arizona, Irvin B. Nathan of the District
of Columbia, David M. Louie of Hawaii, Lawrence G. Wasden of Idaho,
Gregory F. Zoeller of Indiana, Thomas J. Miller of lowa, Douglas F. Gan-
sler of Maryland, Lori Swanson of Minnesota, Jim Hood of Mississippi,
Chris Koster of Missouri, Timothy C. Fox of Montana, Jon Bruning of
Nebraska, Catherine Cortez Masto of Nevada, Gary K. King of New Mex-
ico, Wayne Stenehjem of North Dakota, Ellen F. Rosenblum of Oregon,
Marty J. Jackley of South Dakota, Herbert H. Slatery I1I of Tennessee,
Greg Abbott of Texas, Sean D. Reyes of Utah, William H. Sorrell of Ver-
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Opinion of the Court

JUSTICE THOMAS delivered the opinion of the Court.

In an effort to improve the collection of sales and use taxes
for items purchased online, the State of Colorado passed a
law requiring retailers that do not collect Colorado sales or
use tax to notify Colorado customers of their use-tax liability
and to report tax-related information to customers and the
Colorado Department of Revenue. We must decide whether
the Tax Injunction Act, which provides that federal district
courts “shall not enjoin, suspend or restrain the assessment,
levy or collection of any tax under State law,” 28 U. S. C.
§1341, bars a suit to enjoin the enforcement of this law. We
hold that it does not.

I

A

Like many States, Colorado has a complementary sales-
and-use tax regime. Colorado imposes both a 2.9 percent
tax on the sale of tangible personal property within the
State, Colo. Rev. Stat. §§39-26-104(1)(a), 39-26-106(1)(a)(II)
(2014), and an equivalent use tax for any property stored,
used, or consumed in Colorado on which a sales tax was not
paid to a retailer, §§39-26-202(1)(b), 39-26-204(1). Retail-
ers with a physical presence in Colorado must collect the
sales or use tax from consumers at the point of sale and remit
the proceeds to the Colorado Department of Revenue
(Department). §§39-26-105(1), 39-26-106(2)(a). Butunder
our negative Commerce Clause precedents, Colorado may
not require retailers who lack a physical presence in the
State to collect these taxes on behalf of the Department.
See Quill Corp. v. North Dakota, 504 U.S. 298, 315-318
(1992). Thus, Colorado requires its consumers who pur-

mont, Robert W. Ferguson of Washington, and Peter K. Michael of Wyo-
ming; for Interested Law Professors by Alan B. Morrison, pro se; for
the Multistate Tax Commission by Joe Huddleston, Helen Hecht, Sheldon
Laskin, and Thomas Shimkin; and for the National Governors Association
et al. by Ronald A. Parsons, Jr., and Lisa Soronen.
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chase tangible personal property from a retailer that does
not collect these taxes (a “noncollecting retailer”) to fill out
a return and remit the taxes to the Department directly.
§39-26-204(1).

Voluntary compliance with the latter requirement is rela-
tively low, leading to a significant loss of tax revenue, espe-
cially as Internet retailers have increasingly displaced their
brick-and-mortar kin. In the decade before this suit was
filed in 2010, e-commerce more than tripled. App.28. With
approximately 25 percent of taxes unpaid on Internet sales,
Colorado estimated in 2010 that its revenue loss attributable
to noncompliance would grow by more than $20 million each
year. App. 30-31.

In hopes of stopping this trend, Colorado enacted legisla-
tion in 2010 imposing notice and reporting obligations on
noncollecting retailers whose gross sales in Colorado exceed
$100,000. Three provisions of that Act, along with their im-
plementing regulations, are at issue here.

First, noncollecting retailers must “notify Colorado pur-
chasers that sales or use tax is due on certain purchases . . .
and that the state of Colorado requires the purchaser to file
a sales or use tax return.” §39-21-112(3.5)(c)(I); see also
1 Colo. Code Regs. §201-1:39-21-112.3.5(2) (2014), online at
http://www.sos.co.us/CRR (as visited Feb. 27, 2015, and avail-
able in the Clerk of Court’s case file). The retailer must
provide this notice during each transaction with a Colorado
purchaser, ibid., and is subject to a penalty of $5 for each
transaction in which it fails to do so, Colo. Rev. Stat. §39-
21-112(3.5)(c)(I1).

Second, by January 31 of each year, each noncollecting re-
tailer must send a report to all Colorado purchasers who
bought more than $500 worth of goods from the retailer in
the previous year. §39-21-112(3.5)(d)(I); 1 Colo. Code Regs.
§§201-1:39-21-112.3.5(3)(a), (c). That report must list the
dates, categories, and amounts of those purchases. Colo.
Rev. Stat. §39-21-112(3.5)(d)(I); see also 1 Colo. Code Regs.
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Opinion of the Court

§§201-1:39-21-112.3.5(3)(a), (c). It must also contain a no-
tice stating that Colorado “requires a sales or use tax return
to be filed and sales or use tax paid on certain Colorado pur-
chases made by the purchaser from the retailer.” Colo. Rev.
Stat. §39-21-112(3.5)(d)(I)(A). The retailer is subject to a
penalty of $10 for each report it fails to send. §39-21-
112(3.5)(d)(ITI)(A); see also 1 Colo. Code Regs. §201-1:39—
21-112.3.5(3)(d).

Finally, by March 1 of each year, noncollecting retailers
must send a statement to the Department listing the names
of their Colorado customers, their known addresses, and the
total amount each Colorado customer paid for Colorado
purchases in the prior calendar year. Colo. Rev. Stat. §39-
21-112(3.5)()AI)(A); 1 Colo. Code Regs. §201-1:39-21-
112.3.5(4). A noncollecting retailer that fails to make this
report is subject to a penalty of $10 for each customer that
it should have listed in the report. Colo. Rev. Stat. §39-21-
112(3.5)(d)(ITI)(B); see also 1 Colo. Code Regs. §201-1:39—
21-112.3.5(4)(f).

B

Petitioner Direct Marketing Association is a trade associa-
tion of businesses and organizations that market products
directly to consumers, including those in Colorado, via cata-
logs, print advertisements, broadcast media, and the In-
ternet. Many of its members have no physical presence in
Colorado and choose not to collect Colorado sales and use
taxes on Colorado purchases. As a result, they are subject
to Colorado’s notice and reporting requirements.

In 2010, Direct Marketing Association brought suit in the
United States District Court for the District of Colorado
against the Executive Director of the Department, alleging
that the notice and reporting requirements violate provisions
of the United States and Colorado Constitutions. As rele-
vant here, Direct Marketing Association alleged that the
provisions (1) discriminate against interstate commerce and
(2) impose undue burdens on interstate commerce, all in vio-
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lation of this Court’s negative Commerce Clause precedents.
At the request of both parties, the District Court stayed all
challenges except these two, in order to facilitate expedited
consideration. It then granted partial summary judgment
to Direct Marketing Association and permanently enjoined
enforcement of the notice and reporting requirements. App.
to Pet. for Cert. B-1 to B-25.

Exercising appellate jurisdiction under 28 U. S. C.
§1292(a)(1), the United States Court of Appeals for the
Tenth Circuit reversed. Without reaching the merits, the
Court of Appeals held that the District Court lacked jurisdic-
tion over the suit because of the Tax Injunction Act (TIA),
28 U.S. C. §1341. Acknowledging that the suit “differs from
the prototypical TIA case,” the Court of Appeals neverthe-
less found it barred by the TIA because, if successful, it
“would limit, restrict, or hold back the state’s chosen method
of enforcing its tax laws and generating revenue.” 735 F. 3d
904, 913 (2013).

We granted certiorari, 573 U.S. 957 (2014), and now
reverse.

II

Enacted in 1937, the TIA provides that federal district
courts “shall not enjoin, suspend or restrain the assessment,
levy or collection of any tax under State law where a plain,
speedy and efficient remedy may be had in the courts of such
State.” §1341. The question before us is whether the re-
lief sought here would “enjoin, suspend or restrain the as-
sessment, levy or collection of any tax under State law.”
Because we conclude that it would not, we need not consider
whether “a plain, speedy and efficient remedy may be had in
the courts of” Colorado.

A

The District Court enjoined state officials from enforcing
the notice and reporting requirements. Because an injunc-
tion is clearly a form of equitable relief barred by the TIA,
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the question becomes whether the enforcement of the notice
and reporting requirements is an act of “assessment, levy
or collection.” We need not comprehensively define these
terms to conclude that they do not encompass enforcement
of the notice and reporting requirements at issue.

In defining the terms of the TIA, we have looked to federal
tax law as a guide. See, e. g., Hibbs v. Winn, 542 U. S. 88,
100 (2004). Although the TIA does not concern federal
taxes, it was modeled on the Anti-Injunction Act (AIA),
which does. See Jefferson County v. Acker, 527 U. S. 423,
434-435 (1999). The AIA provides in relevant part that “no
suit for the purpose of restraining the assessment or collec-
tion of any tax shall be maintained in any court by any per-
son.” 26 U.S.C. §7421(a). We assume that words used in
both Acts are generally used in the same way, and we discern
the meaning of the terms in the AIA by reference to the
broader Tax Code. Hibbs, 542 U. S., at 102-105; id., at 115
(KENNEDY, J., dissenting). Read in light of the Federal Tax
Code at the time the TIA was enacted (as well as today),
these three terms refer to discrete phases of the taxation
process that do not include informational notices or private
reports of information relevant to tax liability.

To begin, the Federal Tax Code has long treated informa-
tion gathering as a phase of tax administration procedure
that occurs before assessment, levy, or collection. See
§§6001-6117; §§1500-1524 (1934 ed.); see also §1533 (“All
provisions of law for the ascertainment of liability to any tax,
or the assessment or collection thereof, shall be held to
apply .. .”). This step includes private reporting of infor-
mation used to determine tax liability, see, e.g., §1511(a),
including reports by third parties who do not owe the tax,
see, e. g., §6041 et seq. (2012 ed.); see also §§ 1512(a)—(b) (1934
ed.) (authorizing a collector or the Commissioner of Internal
Revenue, when a taxpayer fails to file a return, to make a
return “from his own knowledge and from such information
as he can obtain through testimony or otherwise”).
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“Assessment” is the next step in the process, and it refers
to the official recording of a taxpayer’s liability, which occurs
after information relevant to the calculation of that liability
is reported to the taxing authority. See §1530. In Hibbs,
the Court noted that “assessment,” as used in the Internal
Revenue Code, “involves a ‘recording’ of the amount the tax-
payer owes the Government.” 542 U.S., at 100 (quoting
§6203 (2000 ed.)). It might also be understood more broadly
to encompass the process by which that amount is calculated.
See United States v. Galletti, 541 U. S. 114, 122 (2004); see
also Hibbs, supra, at 100, n. 3. But even understood more
broadly, “assessment” has long been treated in the Tax Code
as an official action taken based on information already re-
ported to the taxing authority. For example, not many
years before it passed the TIA, Congress passed a law pro-
viding that the filing of a return would start the running of
the clock for a timely assessment. See, e.g., Revenue Act
of 1924, Pub. L. 68-176, §277(a), 43 Stat. 299. Thus, assess-
ment was understood as a step in the taxation process that
occurred after, and was distinct from, the step of reporting
information pertaining to tax liability.

“Levy,” at least as it is defined in the Federal Tax Code,
refers to a specific mode of collection under which the Secre-
tary of the Treasury distrains and seizes a recalcitrant tax-
payer’s property. See 26 U.S.C. §6331 (2012 ed.); §1582
(1934 ed.). Because the word “levy” does not appear in the
ATIA, however, one could argue that its meaning in the TIA
is not tied to the meaning of the term as used in federal tax
law. If that were the case, one might look to contemporane-
ous dictionaries, which defined “levy” as the legislative func-
tion of laying or imposing a tax and the executive functions
of assessing, recording, and collecting the amount a taxpayer
owes. See Black’s Law Dictionary 1093 (3d ed. 1933)
(Black’s); see also Webster’s New International Dictionary
1423 (2d ed. 1939) (“[tlo raise or collect, as by assessment,
execution or other legal process, etc.; to exact or impose by
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authority . . . ”); §§1540, 1544 (using “levying” and “levied”
in the more general sense of an executive imposition of a tax
liability). But under any of these definitions, “levy” would
be limited to an official governmental action imposing, deter-
mining the amount of, or securing payment on a tax.

Finally, “collection” is the act of obtaining payment of
taxes due. See Black’s 349 (defining “collect” as “to obtain
payment or liquidation” of a debt or claim). It might be un-
derstood narrowly as a step in the taxation process that oc-
curs after a formal assessment. Consistent with this under-
standing, we have previously described it as part of the
“enforcement process . . . that ‘assessment’ sets in motion.”
Hibbs, supra, at 102, n. 4. The Federal Tax Code at the
time the TIA was enacted provided for the Commissioner of
Internal Revenue to certify a list of assessments “to the
proper collectors . . . who [would] proceed to collect and
account for the taxes and penalties so certified.” §1531.
That collection process began with the collector “giv[ing] no-
tice to each person liable to pay any taxes stated [in the list]
... stating the amount of such taxes and demanding payment
thereof.” §1545(a). When a person failed to pay, the Gov-
ernment had various means to collect the amount due, in-
cluding liens, §1560, distraint, §1580, forfeiture, and other
legal proceedings, § 1640. Today’s Tax Code continues to au-
thorize collection of taxes by these methods. §6302 (2012
ed.). “Collection” might also be understood more broadly
to encompass the receipt of a tax payment before a formal
assessment occurs. For example, at the time the TIA was
enacted, the Tax Code provided for the assessment of money
already received by a person “required to collect or withhold
any internal-revenue tax from any other person,” suggest-
ing that at least some act of collection might occur before
a formal assessment. §1551 (1934 ed.) (emphasis added).
Either way, “collection” is a separate step in the taxation
process from assessment and the reporting on which assess-
ment is based.
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So defined, these terms do not encompass Colorado’s en-
forcement of its notice and reporting requirements. The
Executive Director does not seriously contend that the pro-
visions at issue here involve a “levy”; instead she portrays
them as part of the process of assessment and collection.
But the notice and reporting requirements precede the steps
of “assessment” and “collection.” The notice given to Colo-
rado consumers, for example, informs them of their use-tax
liability and prompts them to keep a record of taxable pur-
chases that they will report to the State at some future
point. The annual summary that the retailers send to con-
sumers provides them with a reminder of that use-tax lia-
bility and the information they need to fill out their an-
nual returns. And the report the retailers file with the
Department facilitates audits to determine tax deficiencies.
After each of these notices or reports is filed, the State still
needs to take further action to assess the taxpayer’s use-tax
liability and to collect payment from him. See Colo. Rev.
Stat. §39-26-204(3) (describing the procedure for “assessing
and collecting [use] taxes” on the basis of returns filed by
consumers and collecting retailers). Colorado law provides
for specific assessment and collection procedures that are
triggered after the State has received the returns and made
the deficiency determinations that the notice and reporting
requirements are meant to facilitate. See §39-26-210; 1
Colo. Code Regs. §201-1:39-21-107(1) (“The statute of limi-
tations on assessments of . . . sales [and] use . .. tax ... shall
be three years from the date the return was filed . .. ”).

Enforcement of the notice and reporting requirements
may improve Colorado’s ability to assess and ultimately col-
lect its sales and use taxes from consumers, but the TIA is
not keyed to all activities that may improve a State’s ability
to assess and collect taxes. Such a rule would be inconsist-
ent not only with the text of the statute but also with our
rule favoring clear boundaries in the interpretation of juris-
dictional statutes. See Hertz Corp. v. Friend, 559 U. S. 77,
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94 (2010). The TIA is keyed to the acts of assessment, levy,
and collection themselves, and enforcement of the notice and
reporting requirements is none of these.!

B

Apparently concluding that enforcement of the notice and
reporting requirements was not itself an act of “assessment,
levy or collection,” the Court of Appeals did not rely on those
terms to hold that the TIA barred the suit. Instead, it
adopted a broad definition of the word “restrain” in the TIA,
which bars not only suits to “enjoin . . . assessment, levy or
collection” of a state tax but also suits to “suspend or re-
strain” those activities. Specifically, the Court of Appeals
concluded that the TTIA bars any suit that would “limit, re-
strict, or hold back” the assessment, levy, or collection of
state taxes. 735 F. 3d, at 913. Because the notice and re-
porting requirements are intended to facilitate collection of
taxes, the Court of Appeals reasoned that the relief Direct
Marketing Association sought and received would “limit, re-
strict, or hold back” the Department’s collection efforts.
That was error.

“Restrain,” standing alone, can have several meanings.
One is the broad meaning given by the Court of Appeals,

1Our decision in California v. Grace Brethren Church, 457 U.S. 393
(1982), is not to the contrary. In that case, California churches and reli-
gious schools sought “to enjoin the State from collecting both tax informa-
tion and the state [unemployment] tax,” based, in part, on the argument
that “recordkeeping, registration, and reporting requirements” violate the
Establishment Clause by creating the potential for excessive entangle-
ment with religion. Id., at 398, 415. We held that the TIA barred that
suit. Id., at 396. But nowhere in their brief to this Court did the plain-
tiffs in Grace Brethren Church separate out their request to enjoin the
tax from their request for relief from the recordkeeping and reporting
requirements. See Brief for Grace Brethren Church et al. in California
v. Grace Brethren Church, O. T. 1981, No. 81-31 etc., pp. 34-38. Grace
Brethren Church thus cannot fairly be read as resolving, or even consider-
ing, the question presented in this case.
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which captures orders that merely inhibit acts of “assess-
ment, levy or collection.” See Black’s 1548. Another, nar-
rower meaning, however, is “[tJo prohibit from action; to put
compulsion upon . . . to enjoin,” ibid., which captures only
those orders that stop (or perhaps compel) acts of “assess-
ment, levy or collection.”

To resolve this ambiguity, we look to the context in which
the word is used. Robinson v. Shell Oil Co., 519 U. S. 337,
341 (1997). The statutory context provides several clues
that lead us to conclude that the TIA uses the word “re-
strain” in its narrower sense. Looking to the company “re-
strain” keeps, Jarecki v. G. D. Searle & Co., 367 U. S. 303, 307
(1961), we first note that the words “enjoin” and “suspend”
are terms of art in equity, see Fair Assessment in Real Es-
tate Assn., Inc. v. McNary, 454 U. S. 100, 126, and n. 13 (1981)
(Brennan, J., concurring). They refer to different equitable
remedies that restrict or stop official action to varying de-
grees, strongly suggesting that “restrain” does the same.
See Hibbs, 524 U. S., at 118 (KENNEDY, J., dissenting); see
also Jefferson County, 572 U. S., at 433.

Additionally, as used in the TIA, “restrain” acts on a care-
fully selected list of technical terms—*“assessment, levy, col-
lection”—not on an all-encompassing term, like “taxation.”
To give “restrain” the broad meaning selected by the Court
of Appeals would be to defeat the precision of that list, as
virtually any court action related to any phase of taxation
might be said to “hold back” “collection.” Such a broad con-
struction would thus render “assessment [and] levy”—not to
mention “enjoin [and] suspend”—mere surplusage, a result
we try to avoid. See Hibbs, supra, at 101 (interpreting the
terms of the TIA to avoid superfluity).

Assigning the word “restrain” its meaning in equity is also
consistent with our recognition that the TIA “has its roots
in equity practice.” Tully v. Griffin, Inc., 429 U. S. 68, 73
(1976). Under the comity doctrine that the TIA partially
codifies, Levin v. Commerce Energy, Inc., 560 U. S. 413, 431-
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432 (2010), courts of equity exercised their “sound discretion”
to withhold certain forms of extraordinary relief, Great
Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293, 297
(1943); see also Dows v. Chicago, 11 Wall. 108, 110 (1871).
Even while refusing to grant certain forms of equitable re-
lief, those courts did not refuse to hear every suit that would
have a negative impact on States’ revenues. See, e. g., Hen-
rietta Mills v. Rutherford County, 281 U. S. 121, 127 (1930);
see also 5 R. Paul & J. Mertens, Law of Federal Income Tax-
ation §42.139 (1934) (discussing the word “restraining” in the
ATA in its equitable sense). The Court of Appeals’ defini-
tion of “restrain,” however, leads the TIA to bar every suit
with such a negative impact. This history thus further sup-
ports the conclusion that Congress used “restrain” in its nar-
rower, equitable sense, rather than in the broad sense chosen
by the Court of Appeals.

Finally, adopting a narrower definition is consistent with
the rule that “[jlurisdictional rules should be clear.” Gra-
ble & Sons Metal Products, Inc. v. Darue Engineering &
Mfy., 545 U. S. 308, 321 (2005) (THOMAS, J., concurring); see
also Hertz Corp., 559 U. S., at 94. The question—at least for
negative injunctions—is whether the relief to some degree
stops “assessment, levy or collection,” not whether it merely
inhibits them. The Court of Appeals’ definition of “re-
strain,” by contrast, produces a “‘vague and obscure’”
boundary that would result in both needless litigation and
uncalled-for dismissal, Sisson v. Ruby, 497 U.S. 358, 375
(1990) (ScALIA, J., concurring in judgment), all in the name
of a jurisdictional statute meant to protect state resources.

Applying the correct definition, a suit cannot be under-
stood to “restrain” the “assessment, levy or collection” of a
state tax if it merely inhibits those activities.?

2Because the text of the TIA resolves this case, we decline the parties’
invitation to derive various per se rules from our decision in Hibbs v.
Winn, 542 U. S. 88 (2004). In Hibbs, the Court held that the TIA did not
bar an Establishment Clause challenge to a state tax credit for charitable
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We take no position on whether a suit such as this one
might nevertheless be barred under the “comity doctrine,”
which “counsels lower federal courts to resist engagement in
certain cases falling within their jurisdiction.” Levin, 560
U.S., at 421. Under this doctrine, federal courts refrain
from “interfer[ing] . . . with the fiscal operations of the state
governments . . . in all cases where the Federal rights of the
persons could otherwise be preserved unimpaired. ” Id., at
422 (internal quotation marks omitted).

Unlike the TIA, the comity doctrine is nonjurisdictional.
And here, Colorado did not seek comity from either of the
courts below. Moreover, we do not understand the Court of
Appeals’ footnote concerning comity to be a holding that
comity compels dismissal. See 735 F. 3d, at 920, n. 11 (“Al-
though we remand to dismiss [petitioner’s] claims pursuant
to the TIA, we note that the doctrine of comity also militates
in favor of dismissal”). Accordingly, we leave it to the Tenth
Circuit to decide on remand whether the comity argument
remains available to Colorado.

donations to organizations that provided scholarships for children to at-
tend parochial schools. Id., at 94-96. Direct Marketing Association ar-
gues that Hibbs stands for the proposition that the TIA has no application
to third-party suits by nontaxpayers who do not challenge their own liabil-
ity. Brief for Petitioner 18-21. The Executive Director acknowledges
that Hibbs created an exception to the TIA, but argues that the exception
does not apply to suits that restrain activities that have a collection-
propelling function. Brief for Respondent 25-33.

In Levin v. Commerce Energy, Inc., 560 U. S. 413 (2010), we emphasized
the narrow reach of Hibbs, explaining that it was not “a run-of-the-mine
tax case,” 560 U. S., at 430. As we explained, Hibbs held only “that the
TTA did not preclude a federal challenge by a third party who objected to
a tax credit received by others, but in no way objected to her own liability
under any revenue-raising tax provision.” 560 U. S., at 430; accord, id.,
at 434 (THOMAS, J., concurring in judgment). Because we have already
concluded that the TTA does not preclude this challenge, it is unnecessary
to consider whether and how the narrow rule announced in Hibbs would
apply to suits like this one.
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* * *

Because the TIA does not bar petitioner’s suit, we reverse
the judgment of the Court of Appeals. Like the Court of
Appeals, we express no view on the merits of those claims,
and we remand the case for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring.

The opinion of the Court has my unqualified join and as-
sent, for in my view it is complete and correct. It does seem
appropriate, and indeed necessary, to add this separate state-
ment concerning what may well be a serious, continuing in-
justice faced by Colorado and many other States.

Almost half a century ago, this Court determined that,
under its Commerce Clause jurisprudence, States cannot re-
quire a business to collect use taxes—which are the equiva-
lent of sales taxes for out-of-state purchases—if the business
does not have a physical presence in the State. National
Bellas Hess, Inc. v. Department of Revenue of Ill., 386 U. S.
753 (1967). Use taxes are still due, but under Bellas Hess
they must be collected from and paid by the customer, not
the out-of-state seller. Id., at 758.

Twenty-five years later, the Court relied on stare decisis
to reaffirm the physical presence requirement and to reject
attempts to require a mail-order business to collect and pay
use taxes. Quill Corp. v. North Dakota, 504 U. S. 298, 311
(1992). This was despite the fact that under the more recent
and refined test elaborated in Complete Auto Transit, Inc. v.
Brady, 430 U. S. 274 (1977), “contemporary Commerce Clause
jurisprudence might not dictate the same result” as the
Court had reached in Bellas Hess. Quill Corp., 504 U. S.,
at 311. In other words, the Quill majority acknowledged
the prospect that its conclusion was wrong when the case
was decided. Still, the Court determined vendors who
had no physical presence in a State did not have the “‘sub-
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stantial nexus with the taxing State’” necessary to impose
tax-collection duties under the Commerce Clause. Id., at
311-313. Three Justices concurred in the judgment, stating
their votes to uphold the rule of Bellas Hess were based on
stare decisis alone. 504 U.S., at 319 (SCALIA, J., joined by
KENNEDY and THOMAS, JJ., concurring in part and concur-
ring in judgment). This further underscores the tenuous
nature of that holding—a holding now inflicting extreme
harm and unfairness on the States.

In Quill, the Court should have taken the opportunity to
reevaluate Bellas Hess not only in light of Complete Auto
but also in view of the dramatic technological and social
changes that had taken place in our increasingly intercon-
nected economy. There is a powerful case to be made that
a retailer doing extensive business within a State has a suf-
ficiently “substantial nexus” to justify imposing some minor
tax-collection duty, even if that business is done through mail
or the Internet. After all, “interstate commerce may be re-
quired to pay its fair share of state taxes.” D. H. Holmes
Co. v. McNamara, 486 U. S. 24, 31 (1988). This argument
has grown stronger, and the cause more urgent, with time.
When the Court decided Quill, mail-order sales in the
United States totaled $180 billion. 504 U. S., at 329 (White,
J., concurring in part and dissenting in part). But in 1992,
the Internet was in its infancy. By 2008, e-commerce sales
alone totaled $3.16 trillion per year in the United States.
App. 28.

Because of Quill and Bellas Hess, States have been unable
to collect many of the taxes due on these purchases. Cali-
fornia, for example, has estimated that it is able to collect
only about 4% of the use taxes due on sales from out-of-
state vendors. See California State Board of Equalization,
Revenue Estimate: Electronic Commerce and Mail Order
Sales, Rev. 8/13, p. 7 (2013) (Table 3). The result has been a
startling revenue shortfall in many States, with concomitant
unfairness to local retailers and their customers who do pay
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taxes at the register. The facts of this case exemplify that
trend: Colorado’s losses in 2012 are estimated to be around
$170 million. See D. Bruce, W. Fox, & L. Luna, State and
Local Government Sales Tax Revenue Losses From Elec-
tronic Commerce 11 (2009) (Table 5). States’ education sys-
tems, healthcare services, and infrastructure are weakened
as a result.

The Internet has caused far-reaching systemic and struc-
tural changes in the economy, and, indeed, in many other
societal dimensions. Although online businesses may not
have a physical presence in some States, the Web has, in
many ways, brought the average American closer to most
major retailers. A connection to a shopper’s favorite store
is a click away—regardless of how close or far the nearest
storefront. See PricewaterhouseCoopers, Understanding
How U. S. Online Shoppers Are Reshaping the Retail Expe-
rience 3 (Mar. 2012) (nearly 70% of American consumers
shopped online in 2011). Today buyers have almost instant
access to most retailers via cell phones, tablets, and lap-
tops. As aresult, a business may be present in a State in a
meaningful way without that presence being physical in the
traditional sense of the term.

Given these changes in technology and consumer sophisti-
cation, it is unwise to delay any longer a reconsideration of
the Court’s holding in Quill. A case questionable even
when decided, Quill now harms States to a degree far
greater than could have been anticipated earlier. See Pear-
son v. Callahan, 555 U. S. 223, 233 (2009) (stare decisis weak-
ened where “experience has pointed up the precedent’s
shortcomings”). It should be left in place only if a powerful
showing can be made that its rationale is still correct.

The instant case does not raise this issue in a manner ap-
propriate for the Court to address it. It does provide, how-
ever, the means to note the importance of reconsidering
doubtful authority. The legal system should find an appro-
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priate case for this Court to reexamine Quill and Bellas
Hess.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
concurring.*

I write separately to make two observations.

First, as the Court has observed, Congress designed the
Tax Injunction Act not “to prevent federal-court interfer-
ence with all aspects of state tax administration,” Hibbs v.
Winn, 542 U.S. 88, 105 (2004) (internal quotation marks
omitted), but more modestly to stop litigants from using fed-
eral courts to circumvent States’ “pay without delay, then
sue for a refund” regimes. See id., at 104-105 (“[I]n enact-
ing the [Tax Injunction Act], Congress trained its attention
on taxpayers who sought to avoid paying their tax bill by
pursuing a challenge route other than the one specified by
the taxing authority.”). This suit does not implicate that
congressional objective. The Direct Marketing Association
is not challenging its own or anyone else’s tax liability or tax
collection responsibilities. And the claim is not one likely to
be pursued in a state refund action. A different question
would be posed, however, by a suit to enjoin reporting obli-
gations imposed on a taxpayer or tax collector, e. g., an em-
ployer or an in-state retailer, litigation in lieu of a direct
challenge to an “assessment,” “levy,” or “collection.” The
Court does not reach today the question whether the claims
in such a suit, 1. e., claims suitable for a refund action, are
barred by the Tax Injunction Act. On that understanding,
I join the Court’s opinion.

Second, the Court’s decision in this case, I emphasize, is
entirely consistent with our decision in Hibbs. The plain-
tiffs in Hibbs sought to enjoin certain state tax credits.
That suit, like the action here, did not directly challenge

*JUSTICE SOTOMAYOR joins this opinion with respect to the first
observation.
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“acts of assessment, levy, and collection themselves,” ante, at
12. See Hibbs, 542 U. S., at 96, 99-102. Moreover, far from
threatening to deplete the State’s coffers, “the relief re-
quested [in Hibbs] would [have] result[ed] in the state’s re-
ceiving more funds that could be used for the public benefit.”
Id., at 96 (internal quotation marks omitted; emphasis
added). Even a suit that somewhat “inhibits” “assessment,
levy, or collection,” the Court holds today, falls outside the
scope of the Tax Injunction Act. Ante, at 14. That holding
casts no shadow on Hibbs’ conclusion that a suit further re-
moved from the Act’s “state-revenue-protective moorings,”
542 U. S., at 106, remains outside the Act’s scope.
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ALABAMA DEPARTMENT OF REVENUE ET AL. ».
CSX TRANSPORTATION, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 13-553.  Argued December 9, 2014—Decided March 4, 2015

Alabama imposes sales and use taxes on railroads when they purchase or
consume diesel fuel, but exempts from those taxes trucking transport
companies (motor carriers) and companies that transport goods inter-
state through navigable waters (water carriers), both railroad competi-
tors. Motor carriers pay an alternative fuel-excise tax on diesel, but
water carriers pay neither the sales tax nor the excise tax. Respond-
ent (CSX), an interstate rail carrier that operates in Alabama, sought to
enjoin state officers from collecting sales tax on its diesel fuel purchases,
claiming that the State’s asymmetrical tax treatment “discriminates
against a rail carrier” in violation of the Railroad Revitalization and
Regulatory Reform Act of 1976, or 4-R Act, 49 U.S. C. §11501(b)(4).
This Court held that a tax “discriminates” under subsection (b)(4) when
it treats “groups [that] are similarly situated” differently without suffi-
cient “justification for the difference in treatment,” CSX Transp., Inc.
v. Alabama Dept. of Revenue, 562 U. S. 277, 287 (CSX I). On remand,
the District Court rejected CSX’s claim. Reversing, the Eleventh Cir-
cuit held that CSX could establish discrimination by showing that Ala-
bama taxed rail carriers differently than their competitors, but rejected
Alabama’s argument that imposing a fuel-excise tax on motor carriers,
but not rail carriers, justified imposing the sales tax on rail carriers, but
not motor carriers.

Held:

1. The Eleventh Circuit properly concluded that CSX’s competitors
are an appropriate comparison class for its subsection (b)(4) claim.

All general and commercial taxpayers may be an appropriate compari-
son class for a subsection (b)(4) claim, but it is not the only one. Nothing
in the ordinary meaning of the word “discrimination” suggests that it oc-
curs only when the victim is singled out relative to the population at large.
Context confirms this reading. The 4-R Act is an “asymmetrical stat-
ute.” CSX I, supra, at 296. In subsections (b)(1) to (b)(3)—which spec-
ify prohibitions directed toward property taxes—the comparison class is
limited to commercial and industrial property in the same assessment ju-
risdiction. But subsection (b)(4) contains no such limitation, so the com-
parison class is to be determined based on the theory of discrimination
alleged in the claim. Thus, when a railroad alleges that a tax disadvan-
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tages it compared to its transportation industry competitors, its competi-
tors in that jurisdiction are the comparison class. Because subsection
(b)(4) requires a showing of discrimination, however, the comparison
class must consist of individuals similarly situated to the claimant.

Subsection (b)(4) would be deprived of all real-world effect if “simi-
larly situated” were given the same narrow construction the concept
has in the Equal Protection Clause context, where it would be permissi-
ble for a State to tax a rail carrier more than a motor carrier, despite
their seemingly similar lines of business. The category of “similarly
situated” (b)(4) comparison classes must at least include the commercial
and industrial taxpayers specified in the other subsections. But it also
can include a railroad’s competitors. Discrimination in favor of that
class both falls within the ordinary meaning of “discrimination” and
frustrates the 4-R Act’s purpose of “restor[ing] the financial stability of
the [Nation’s] railway system” while “foster[ing] competition among all
carriers by railroad and other modes of transportation,” 90 Stat. 33.
Contrary to Alabama’s argument, normal rules of interpretation would
say that the explicit limitation to “commercial and industrial” in the first
three provisions, and its absence in the fourth, suggests that no such
limitation applies to the fourth. Alabama’s additional arguments are
also unavailing. Pp. 26-30.

2. The Eleventh Circuit erred in refusing to consider whether Ala-
bama could justify its decision to exempt motor carriers from its sales
and use taxes through its decision to subject motor carriers to a fuel-
excise tax. It does not accord with ordinary English usage to say that
a tax discriminates against a rail carrier if a rival who is exempt from
that tax must pay another comparable tax from which the rail carrier
is exempt, since both competitors could then claim to be discriminated
against relative to each other. The Court’s negative Commerce Clause
cases endorse the proposition that an additional tax on third parties
may justify an otherwise discriminatory tax. Gregg Dyeing Co. v.
Query, 286 U. S. 472, 479-480. Similarly, an alternative, roughly equiv-
alent tax is one possible justification that renders a tax disparity non-
discriminatory. CSX’s counterarguments are rejected. On remand,
the Eleventh Circuit is to consider whether Alabama’s fuel-excise tax is
the rough equivalent of Alabama’s sales tax as applied to diesel fuel, and
therefore justifies the motor carrier sales-tax exemption. Although the
State cannot offer a similar defense with respect to its water carrier
exemption, the court should also examine whether any of the State’s
alternative rationales justify that exemption. Pp. 30-32.

0 F. 3d 863, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,

and KENNEDY, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., joined.


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


Cite as: 575 U. S. 21 (2015) 23

Syllabus

THOMAS, J., filed a dissenting opinion, in which GINSBURG, J., joined, post,
p- 32.

Andrew L. Brasher, Solicitor General of Alabama, argued
the cause for petitioners. With him on the briefs were Lu-
ther Strange, Attorney General, Megan A. Kirkpatrick, As-
sistant Solicitor General, Mark Griffin, Chief Legal Counsel,
and Margaret Johmson McNeill and Keith Maddox, Assist-
ant Attorneys General.

Elaine J. Goldenberg argued the cause for the United
States as amicus curiae urging vacatur. With her on the
brief were Solicitor General Verrilli, Acting Assistant At-
torney General Branda, Deputy Solicitor General Stewart,
Anthony J. Steinmeyer, Mark W. Pennak, Kathryn B. Thom-
son, Paul M. Geier, Peter J. Plocki, Joy K. Park, and Me-
lissa Porter.

Carter G. Phillips argued the cause for respondent. With
him on the brief were Jacqueline G. Cooper, Paul J. Samp-
son, James W. McBride, Stephen D. Goodwin, Ellen M. Fitz-
simmons, Joel W. Pangborn, and Peter J. Schudtz.*

*Briefs of amict curiae urging reversal were filed for the State of Ten-
nessee et al. by Robert E. Cooper, Jr., Attorney General of Tennessee,
Joseph F. Whalen, Acting Solicitor General, Charles L. Lewis, Deputy At-
torney General, and Talmage M. Watts, and by the Attorneys General for
their respective States as follows: Thomas C. Horne of Arizona, Samuel
S. Olens of Georgia, David M. Louie of Hawaii, Lawrence G. Wasden of
Idaho, Gregory F. Zoeller of Indiana, Tom Miller of Towa, Lori Swanson
of Minnesota, Catherine Cortez Masto of Nevada, Wayne Stenehjem of
North Dakota, Ellen F. Rosenblum of Oregon, Marty J. Jackley of South
Dakota, Sean D. Reyes of Utah, Robert W. Ferguson of Washington, and
Peter K. Michael of Wyoming; for Alabama Cities et al. by Florence A.
Kessler, E. Erich Bergdolt, Frank C. Ellis, Jr., J. Bentley Owens 111, C.
McDowell Crook, Jr., Kimberly O. Fehl, Brian Kilgore, and Robert M.
Spence; for the American Trucking Associations, Inc., by Richard Pianka
and Prasad Sharma; for the Multistate Tax Commission by Joe Huddle-
ston and Helen Hecht; and for State & Local Government Organizations
by Sarah M. Shalf and Lisa Soronen.

Briefs of amici curiae urging affirmance were filed for the Association
of American Railroads by Betty Jo Christian, Timothy M. Walsh, Jessica
1. Rothschild, Louis P. Warchot, and Janet L. Bartelmay; for the Council
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JUSTICE SCALIA delivered the opinion of the Court.

Federal law prohibits States from imposing taxes that
“discriminat[e] against a rail carrier.” 49 U.S.C.
§11501(b)(4). We are asked to decide whether a State vio-
lates this prohibition by taxing diesel fuel purchases made
by a rail carrier while exempting similar purchases made by
its competitors; and if so, whether the violation is eliminated
when other tax provisions offset the challenged treatment

of railroads.
I

Alabama taxes businesses and individuals for the purchase
or use of personal property. Ala. Code §§40-23-2(1), 40—
23—-61(a) (2011). Alabama law sets the general tax rate at
4% of the value of the property purchased or used. Ibid.

The State applies the tax, at the usual 4% rate, to rail-
roads’ purchase or use of diesel fuel for their rail opera-
tions. But it exempts from the tax purchases and uses of
diesel fuel made by trucking transport companies (whom
we will call motor carriers) and companies that transport
goods interstate through navigable waters (water carriers).
Motor carriers instead pay a 19-cent-per-gallon fuel-excise
tax on diesel; water carriers pay neither the sales nor
fuel-excise tax on their diesel. §40-17-325(a)(2) and (Db);
§40-23-4(a)(10) (2014 Cum. Supp.). The parties stipulate
that rail carriers, motor carriers, and water carriers
compete.

Respondent CSX Transportation, a rail carrier operating
in Alabama and other States, believes this asymmetrical tax
treatment “discriminates against a rail carrier” in violation
of the alliterative Railroad Revitalization and Regulatory
Reform Act of 1976, or 4-R Act. 49 U.S. C. §11501(b)(4).
It sought to enjoin petitioners, the Alabama Department of

on State Taxation by Karl Frieden, Frederick Nicely, and Douglas Lind-
holm; and for the Tax Foundation by Walter Hellerstein, Evic S. Tresh,
Maria M. Todorova, Jonathan A. Feldman, and Joseph D. Henchman.
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Revenue and its Commissioner (Alabama or State), from col-
lecting sales tax on its diesel fuel purchases.

At first, the District Court and Eleventh Circuit both re-
jected CSX’s complaint. CSX Transp., Inc. v. Alabama
Dept. of Revenue, 350 Fed. Appx. 318 (2009). On this law-
suit’s first trip here, we reversed. We rejected the State’s
argument that sales-and-use tax exemptions cannot “dis-
criminate” within the meaning of subsection (b)(4), and re-
manded the case for further proceedings. CSX Transp.,
Inc. v. Alabama Dept. of Revenue, 562 U. S. 277, 296-297
(2011) (CSX D).

On remand, the District Court rejected CSX’s claim after
atrial. 892 F. Supp. 2d 1300 (ND Ala. 2012). The Eleventh
Circuit reversed. 720 F. 3d 863 (2013). It held that, on
CSX’s challenge, CSX could establish discrimination by
showing the State taxed rail carriers differently than their
competitors—which, by stipulation, included motor carriers
and water carriers. But it rejected Alabama’s argument
that the fuel-excise taxes offset the sales taxes—in other
words, that because it imposed its fuel-excise tax on motor
carriers, but not rail carriers, it was justified in imposing the
sales tax on rail carriers, but not motor carriers. Ibid.

We granted certiorari to resolve whether the Eleventh
Circuit properly regarded CSX’s competitors as an appro-
priate comparison class for its subsection (b)(4) claim. 573
U.S. 957 (2014). We also directed the parties to address
whether, when resolving a claim of unlawful tax discrimina-
tion, a court should consider aspects of a State’s tax scheme
apart from the challenged provision. Ibid.

II
The 4-R Act provides:

“(b) The following acts unreasonably burden and dis-
criminate against interstate commerce, and a State, sub-
division of a State, or authority acting for a State or
subdivision of a State may not do any of them:
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“(1) Assess rail transportation property at a value
that has a higher ratio to the true market value of the
rail transportation property than the ratio that the as-
sessed value of other commercial and industrial prop-
erty in the same assessment jurisdiction has to the true
market value of the other commercial and industrial
property.

“(2) Levy or collect a tax on an assessment that may
not be made under paragraph (1) of this subsection.

“(3) Levy or collect an ad valorem property tax on
rail transportation property at a tax rate that exceeds
the tax rate applicable to commercial and industrial
property in the same assessment jurisdiction.

“(4) Impose another tax that discriminates against a
rail carrier providing transportation subject to the juris-
diction of the Board under this part.” §11501(b)(1)—(4).

In our last opinion in this case, we held that “discrimi-
nates” in subsection (b)(4) carries its ordinary meaning, and
that a tax discriminates under subsection (b)(4) when it
treats “groups [that] are similarly situated” differently with-
out sufficient “justification for the difference in treatment.”
CSX I, supra, at 287. Here, we address the meaning of
these two quoted phrases.

A

The first question in this case is who is the “comparison
class” for purposes of a subsection (b)(4) claim. Alabama
argues that the only appropriate comparison class for a sub-
section (b)(4) claim is all general commercial and industrial
taxpayers. We disagree. While all general and commercial
taxpayers is an appropriate comparison class, it is not the
only one.

Nothing in the ordinary meaning of the word “discrimina-
tion” suggests that it occurs only when the victim is singled
out relative to the population at large. If, for example, a
State offers free college education to all returning combat
veterans, but arbitrarily excepts those who served in the
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Marines, we would say that Marines have experienced dis-
crimination. That would remain the case even though the
Marines are treated the same way as members of the general
public, who have to pay for their education.

Context confirms that the comparison class for subsection
(b)(4) is not limited as Alabama suggests. The 4-R Act is
an “asymmetrical statute.” Id., at 296. Subsections (b)(1)
to (b)(3) contain three specific prohibitions directed towards
property taxes. Each requires comparison of railroad prop-
erty to commercial and industrial property in the same as-
sessment jurisdiction. The Act therefore limits the compar-
ison class for challenges under those provisions. Even if the
jurisdiction treats railroads less favorably than residential
property, no violation of these subsections has occurred.
Subsection (b)(4) contains no such limitation, leaving the
comparison class to be determined as it is normally deter-
mined with respect to discrimination claims. And we think
that depends on the theory of discrimination alleged in the
claim. When a railroad alleges that a tax targets it for
worse treatment than local businesses, all other commercial
and industrial taxpayers are the comparison class. When a
railroad alleges that a tax disadvantages it compared to its
competitors in the transportation industry, the railroad’s
competitors in that jurisdiction are the comparison class.

So, picking a comparison class is extraordinarily easy. Un-
like under subsections (b)(1)-(3), the railroad is not limited to
all commercial and industrial taxpayers; all the world, or
at least all the world within the taxing jurisdiction, is its
comparison-class oyster. But that is not as generous a con-
cession as might seem. What subsection (b)(4) requires, and
subsections (b)(1)—(3) do not, is a showing of discrimination—
of a failure to treat similarly situated persons alike. A com-
parison class will thus support a diserimination claim only if
it consists of individuals similarly situated to the claimant.

That raises the question of when a proposed comparison
class qualifies as similarly situated. In the Equal Protection
Clause context, very few taxpayers are regarded as similarly
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situated and thus entitled to equal treatment. There, a
State may tax different lines of businesses differently with
near-impunity, even if they are apparently similar. We have
upheld or approved of distinctions between utilities—includ-
ing a railroad—and other corporations, New York Rapid
Transit Corp. v. City of New York, 303 U. S. 573, 579 (1938),
between wholesalers and retailers in goods, Caskey Baking
Co. v. Virginia, 313 U. S. 117, 120-121 (1941), between chain
retail stores and independent retail stores, State Bd. of Tax
Comm’rs of Ind. v. Jackson, 283 U.S. 527, 535, 541-542
(1931), between anthracite coal mines and bituminous coal
mines, Heisler v. Thomas Colliery Co., 260 U. S. 245, 254,
257 (1922), and between sellers of coal oil and sellers of coal,
Southwestern O1l Co. v. Texas, 217 U. S. 114, 121 (1910). As
one treatise has observed, we recognize a “wide latitude
state legislatures enjoy in drawing tax classifications under
the Equal Protection Clause.” 1 J. Hellerstein & W. Hel-
lerstein, State Taxation §3.03[1], p. 3-5 (3d ed. 2001-2005).
This includes the power to impose “widely differing taxes on
various trades or professions.” Id., at 3-5to 3-6. It would
be permissible—as far as the Equal Protection Clause is con-
cerned—for a State to tax a rail carrier more than a motor
carrier, despite the seeming similarity in their lines of
business.

The concept of “similarly situated” individuals cannot be
so narrow here. That would deprive subsection (b)(4) of all
real-world effect, providing protection that the Equal Pro-
tection Clause already provides. Moreover, the category of
“similarly situated” (b)(4) comparison classes must include
commercial and industrial taxpayers. There is no conceiv-
able reason why the statute would forbid property taxes
higher than what that class enjoys (or suffers), but permit
other taxes that discriminate in favor of that class vis-a-vis
railroads. And we think the competitors of railroads can be
another “similarly situated” comparison class, since discrimi-
nation in favor of that class most obviously frustrates the
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purpose of the 4-R Act, which was to “restore the financial
stability of the railway system of the United States,”
§101(a), 90 Stat. 33, while “foster[ing] competition among all
carriers by railroad and other modes of transportation,”
§101(b)(2). We need not, and thus do not, express any opin-
ion on what other comparison classes may qualify. Suffi-
cient unto the day is the evil thereof.

Alabama claims that because subsections (b)(1) and (b)(3)
(and (b)(2) through reference to (b)(1)) establish a comparison
class of “commercial and industrial property,” subsection
(b)(4) must establish a comparison class of “general commer-
cial and industrial taxpayers.” This inverts normal rules of
interpretation, which would say that the explicit limitation
to “commercial and industrial” in the first three provisions,
and the absence of such a limitation in the fourth, suggests
that no such limitation applies to the fourth. Moreover, Ala-
bama’s interpretation would require us to dragoon the mod-
ifier “commercial and industrial”—but not the noun “prop-
erty”—from the first three provisions, append “general” in
front of it and “taxpayers” after, both words foreign to the
preceding subsections. We might also have to strip away
the restrictions in the definition of “commercial and in-
dustrial property,” which excludes land primarily used for
agricultural purposes and timber growing. 49 U. S. C.
§11501(a)(4). This is not our concept of fidelity to a stat-
ute’s text.

Alabama responds that the introductory clause of
§11501(b)—which declares that the “following acts unrea-
sonably burden and discriminate against interstate com-
merce”—“binds its four subsections together,” Brief for Peti-
tioners 23 (emphasis deleted), and gives them a common
object and scope. The last time this case appeared before us,
Alabama made a similar argument in support of the claim
that, because subsections (b)(1)-(3) cover only property
taxes, so too does subsection (b)(4). See Brief for Respond-
ents in CSX Transp., Inc. v. Alabama Dept. of Revenue, O. T.
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2010, No. 09-520, pp. 25-26. We rejected this argument
then, and we reject it again now.

Alabama persists that a case-specific inquiry allows a rail-
road to “hand-pick [its] comparison class,” Brief for Petition-
ers 41, which would be unfair—a “windfall” to railroads.
Ibid. As we have described above, picking a class is easy,
but it is not easy to establish that the selected class is “simi-
larly situated” for purposes of discrimination in taxation.
The Eleventh Circuit properly concluded that, in light of
CSX Transportation’s complaint and the parties’ stipulation,
a comparison class of competitors consisting of motor carri-
ers and water carriers was appropriate, and differential
treatment vis-a-vis that class would constitute discrimina-
tion. We therefore turn to the court’s refusal to consider
Alabama’s alternative tax justifications.

B

A State’s tax discriminates only where the State cannot
sufficiently justify differences in treatment between simi-
larly situated taxpayers. As we have discussed above, a rail
carrier and its competitors can be considered similarly situ-
ated for purposes of this provision. But what about the
claim that those competitors are subject to other taxes that
the railroads avoid? We think Alabama can justify its deci-
sion to exempt motor carriers from its sales and use tax
through its decision to subject motor carriers to a fuel-
excise tax.

It does not accord with ordinary English usage to say that
a tax discriminates against a rail carrier if a rival who is
exempt from that tax must pay another comparable tax from
which the rail carrier is exempt. If that were true, both
competitors could claim to be disfavored—discriminated
against—relative to each other. Our negative Commerce
Clause cases endorse the proposition that an additional tax
on third parties may justify an otherwise discriminatory
tax. Gregg Dyeing Co. v. Query, 286 U.S. 472, 479-480
(1932). We think that an alternative, roughly equivalent tax
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is one possible justification that renders a tax disparity
nondiscriminatory.

CSX claims that because the statutory prohibition forbids
“[ilmpos[ing] another tax that discriminates against a rail
carrier,” 49 U. S. C. §11501(b)(4)—“tax” in the singular—the
appropriate inquiry is whether the challenged tax discrimi-
nates, not whether the tax code as a whole does so. It is
undoubtedly correct that the “tax” (singular) must discrimi-
nate—but it does not discriminate unless it treats railroads
differently from other similarly situated taxpayers without
sufficient justification. A comparable tax levied on a com-
petitor may justify not extending that competitor’s exemp-
tion from a general tax to a railroad. It is easy to display
the error of CSX’s single-tax-provision approach. Under
that model, the following tax would violate the 4-R Act: “(1)
All railroads shall pay a 4% sales tax. (2) All other individu-
als shall also pay a 4% sales tax.”

CSX would undoubtedly object that not every case will be
so easy, and that federal courts are ill qualified to explore
the vagaries of state tax law. We are inclined to agree, but
that cannot carry the day. Congress assigned this task to
the courts by drafting an antidiscrimination command in
such sweeping terms. There is simply no discrimination
when there are roughly comparable taxes. If the task of
determining when that is so is “Sisyphean,” as the Eleventh
Circuit called it, 720 F. 3d, at 871, it is a Sisyphean task that
the statute imposes. We therefore cannot approve of the
Eleventh Circuit’s refusal to consider Alabama’s tax-based
justification, and remand for that court to consider whether
Alabama’s fuel-excise tax is the rough equivalent of Ala-
bama’s sales tax as applied to diesel fuel, and therefore justi-
fies the motor carrier sales-tax exemption.

C

While the State argues that the existence of a fuel-excise
tax justifies its decision to exempt motor carriers from the
sales and use tax, it cannot offer a similar defense with re-
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spect to its exemption for water carriers. Water carriers
pay neither tax.

The State, however, offers other justifications for the
water carrier exemption—for example, that such an exemp-
tion is compelled by federal law. The Eleventh Circuit
failed to examine these justifications, asserting that the
water carriers were the beneficiaries of a discriminatory tax
regime. We do not consider whether Alabama’s alternative
rationales justify its exemption, but leave that question for
the Eleventh Circuit on remand.

* * *

The judgment of the Eleventh Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE GINSBURG joins,
dissenting.

In order to violate 49 U. S. C. §11501(b)(4), “a tax exemp-
tion scheme must target or single out railroads by compari-
son to general commercial and industrial taxpayers.” CSX
Transp., Inc. v. Alabama Dept. of Revenue, 562 U. S. 277,
297-298 (2011) (CSX I) (THOMAS, J., dissenting). Because
CSX cannot prove facts that would satisfy that standard, I
would reverse the judgment below and remand for the entry
of judgment in favor of the Alabama Department of Revenue.

I
A

Last time this case was before the Court, I explained in
detail my reasons for interpreting “another tax that discrimi-
nates against a rail carrier” in §11501(b)(4) to refer to a
tax “that targets or singles out railroads as compared to
other commercial and industrial taxpayers.” Id., at 298.
I briefly summarize that reasoning here.
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Because the meaning of “discriminates” is ambiguous at
first glance, I look to the term’s context to resolve this uncer-
tainty. Id., at 298-299. Both the structure and background
of the statute indicate that subsection (b)(4) prohibits only
taxes that single out railroads as compared to other commer-
cial and industrial taxpayers.

Subsection (b)(4) is a residual clause, the meaning of which
is best understood by reference to the provisions that pre-
cede it. Subsection (b) begins by announcing that “[t]he fol-
lowing acts . . . discriminate against interstate commerce”
and are prohibited. §11501(b). Subsections (b)(1) through
(b)(3) then list three tax-related actions that single out rail
carriers by treating rail property differently from all other
commercial and industrial property. §§11501(b)(1)-(3); id.,
at 300. Subsections (b)(1) and (b)(3) explicitly identify “com-
mercial and industrial property” as the comparison class, and
subsection (b)(2) incorporates that comparison class by refer-
ence. $§11501(b); id., at 300. Subsection (b)(4) refers back
to these provisions when it forbids “[ilmpos[ing] another tax
that discriminates against a rail carrier.” §11501(b)(4) (em-
phasis added); id., at 300. The statutory structure therefore
supports the conclusion that a tax “discriminates against a
rail carrier” within the meaning of subsection (b)(4) if it sin-
gles out railroads for unfavorable treatment as compared to
the general class of commercial and industrial taxpayers.
Id., at 300-301.

The statutory background supports the same conclusion.
When Congress enacted the Railroad Revitalization and
Regulatory Reform Act of 1976, it was apparent that rail-
roads were “easy prey for State and local tax assessors in
that they are nonvoting, often nonresident, targets for local
taxation, who cannot easily remove themselves from the lo-
cality.” Id., at 301 (internal quotation marks omitted).
Subsections (b)(1) through (b)(3) thus “establish a political
check” by preventing States from imposing excessive prop-
erty taxes on railroads “without imposing the same taxes
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more generally on voting, resident local businesses.” Ibid.
Subsection (b)(4) is best understood as addressing the same
problem in the same way. Id., at 301-302.

B

Alabama’s tax scheme cannot be said to “discriminat[e]
against a rail carrier.” Id., at 302. To begin, the scheme
does not single out rail carriers. Although one would not
know it from the majority opinion, the tax is not directed at
rail carriers, their property, their activity, or goods uniquely
consumed by them. It is instead a generally applicable sales
tax. It applies (with other exemptions not at issue here) to
all goods purchased, used, or stored in the State of Alabama.
Ala. Code §§40-23-2(1), 40-23-61(a) (2011). The only rele-
vant good exempted from the tax is diesel on which the
motor fuel tax has been paid, §40-17-325(b), and no provi-
sion of law prevents rail carriers from buying such diesel.
See Brief for Respondent 46, n. 13 (acknowledging that CSX
pays the motor fuel tax on the diesel fuel it uses in trucks
and other on-road vehicles). Water carriers, it is true, enjoy
a special carveout from this sales tax, §40-23-4(a)(10) (2014
Cum. Supp.), but that exemption singles out water carriers,
not rail carriers.

Even if this constellation of exemptions to Alabama’s sales
tax could be said to single out rail carriers from the general
class of their interstate competitors, the tax surely does not
single out rail carriers as compared to commercial and indus-
trial taxpayers. Those taxpayers are subject to exactly the
same generally applicable sales and use tax regime as are
rail carriers.

II

A

The Court started off on the wrong track in CSX I when
it relied on a generic dictionary definition of “discriminates”
in the face of a statutory context suggesting a more specific


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


Cite as: 575 U. S. 21 (2015) 35

THOMAS, J., dissenting

definition. See 562 U. S., at 304. Today’s decision contin-
ues that error.

The Court uncritically accepts the conclusion that the “dis-
criminatf[ion]” addressed by the statute encompasses any
distinction between rail carriers and their comparison class,
ante, at 26, as opposed to mere “singling out” or something
in between, even though the word “discriminates” is ambigu-
ous in that way. CSX I, supra, at 299. The Court’s usual
practice has not been to treat the meaning of “discriminates”
so casually. See generally Guardians Assn. v. Civil Serv.
Comm’n of New York City, 463 U.S. 582, 590-593 (1983)
(opinion of White, J.) (discussing the Court’s shifting defini-
tion of the ambiguous term “discrimination”).

Today’s decision compounds this error by holding that a
rail carrier may make out a claim of discrimination using any
comparison class so long as that class consists of “individuals
similarly situated to the claimant” rail carrier. Ante, at 27.
The majority purports to derive this limitation from the dic-
tionary, but then finds itself unable to proceed: After all,
Black’s Law Dictionary contains no entry defining what it
means to be “similarly situated” for the purpose of subsec-
tion (b)(4). Forced finally to turn to the statutory context,
the majority rejects the statutorily defined competitor class
of commercial and industrial taxpayers in favor of a shifting
comparison class of its own creation.

B

The majority disregards the commercial and industrial
property comparison class identified in subsections (b)(1)
through (b)(3) because subsection (b)(4) does not explicitly
include language from those provisions. See ante, at 27,
29. It asserts that defining the comparison class for the
purpose of subsection (b)(4) by reference to the comparison
class identified in subsections (b)(1) through (b)(3) “would re-
quire us to dragoon the modifier ‘commercial and indus-
triall—but not the noun ‘property’—from the first three
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provisions, append ‘general’ in front of it and ‘taxpayers’
after, both words foreign to the preceding subsections.”
Ante, at 29.

The majority’s accusation of grammatical conscription
misses the point. Subsection (b)(4) is a residual clause, ex-
plicitly marked as such by the use of the word “another.”
See Washington State Dept. of Social and Health Servs. v.
Guardianship Estate of Keffeler, 537 U. S. 371, 384 (2003).
Like other residual clauses, it need not use the same lan-
guage as the clauses it follows to derive meaning from those
clauses. See, e.g., Sossamon v. Texas, 563 U.S. 277, 292
(2011); James v. United States, 550 U. S. 192, 217-218 (2007)
(ScALIa, J., dissenting). Where, as here, a residual clause
includes an ambiguous word like “discriminates,” we must
look to the clauses that precede it to guide our understanding
of its scope.

In some sense, my task in giving meaning to the statutory
term “discriminates” is no different from the majority’s: to
determine what type of differential treatment the statute
forbids. The first three clauses provide important clues that
the statute forbids singling out rail carriers from other com-
mercial and industrial taxpayers because commercial and in-
dustrial taxpayers are the ones who pay taxes on “commer-
cial and industrial property.” The majority pursues the
same logical train of thought when it opines that “the cate-
gory of ‘similarly situated’ (b)(4) comparison classes must in-
clude commercial and industrial taxpayers” because “[t]here
is no conceivable reason why the statute would forbid prop-
erty taxes higher than what that class enjoys (or suffers),
but permit other taxes that discriminate in favor of that class
vis-a-vis railroads.” Ante, at 28. Where we part ways is
in the inferences we draw from the statutory context.

Treating subsection (b)(4) as a residual clause does not re-
quire the grammatical distortions that the majority alleges.
The word “discriminates” in subsection (b)(4) is not a refer-
ential phrase whose antecedent is uncertain. If it were,
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then it would be necessary to select an antecedent that
would fit grammatically in place of “discriminates.” In-
stead, I look to §11501(b)(1) to (b)(3) merely to clarify an
ambiguity in the meaning of “discriminates,” a task that
does not require me to “dragoon” the language of the prior
clauses into subsection (b)(4).

Nor does my approach rely on the first three clauses of
§11501(b) to supply a general limitation on the independent
prohibition that appears in subsection (b)(4). See United
States v. Aguilar, 515 U. S. 593, 615 (1995) (SCALIA, J., con-
curring in part and dissenting in part) (criticizing this type
of argument). That is what Alabama sought to do in CSX I
when it argued that subsection (b)(4) is limited to property
taxes (or their equivalent “in lieu” taxes). Ante, at 29-30;
CSX 1,562 U. S., at 285 (majority opinion). I joined the ma-
jority in rejecting that argument. Id., at 297 (dissenting
opinion). But whereas there is no uncertainty about the
meaning of “taxes” in subsection (b)(4) that would justify
importing the property tax limitation from the three preced-
ing subsections, id., at 284-285 (majority opinion), there is a
good deal of uncertainty about the meaning of “discrimi-
nates.” This uncertainty justifies looking to the three pre-
vious clauses to understand the type of differential treat-
ment §11501(b) is meant to prohibit. Id., at 298-299
(dissenting opinion); see Harrison v. PPG Industries, Inc.,
446 U. S. 578, 588-589 (1980). And those three previous
clauses easily supply the answer to the comparison class
question.

C

Unwilling to so limit the range of available comparison
classes, the majority takes an approach to determining which
individuals are “similarly situated” for purposes of the stat-
ute that “is almost entirely ad hoc.” James, supra, at 215
(ScALIA, J., dissenting). It asserts that the comparison class
will “depen[d] on the theory of discrimination alleged in the
claim.” Ante, at 27. Sometimes the comparison class will
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be “all other commercial and industrial taxpayers,” some-
times it will be “the railroad’s competitors” in a particular
jurisdiction, and sometimes it may be some other comparison
class entirely. Ibid.

The sole evidence on which the majority relies to conclude
that competitors are similarly situated, and therefore qualify
as a comparison class, is the professed purposes of the Act:
“to ‘restore the financial stability of the railway system of
the United States,” while ‘foster[ing] competition among all
carriers by railroad and other modes of transportation.’”
Ante, at 29 (quoting §8§ 101(a), (b)(2), 90 Stat. 33). Interpret-
ing statutory text solely in light of purpose, absent any reli-
ance on text or structure, is dangerous business because it
places courts in peril of substituting their policy judgment
for that of Congress. In considering statutory purpose,
therefore, we should be careful that any inferences of pur-
pose are tied to text rather than instinct.

The majority throws such caution to the wind. Its two-
sentence argument is a perfect illustration of the dangers of
a purely purpose-based approach. The majority cherry-
picks two of a number of stated goals of a complex piece of
legislation over 100 pages long and assumes that this specific
provision was assigned to those specific purposes. And then
it interprets the statute to perform in the manner the major-

ity believes is best designed to “restore . . . financial stabil-
ity” and “foster . .. competition.” Amnte, at 29 (alteration
omitted).

I have no reason to doubt the economic soundness of the
majority’s conclusion that discrimination between rail carri-
ers and their competitors threatens their financial stability
and impedes competition, but I lack the majority’s certitude
that § 11501(b)(4) is designed to further those goals by com-
bating that evil, at least in the way the majority asserts.
Instead, the first three subsections provide strong textual
evidence that §11501(b) was designed to stabilize rail carri-
ers by protecting them from discrimination against inter-
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state commerce. And they provide evidence of Congress’
chosen mechanism for accomplishing that goal: tying the fate
of interstate rail carriers to the broader class of commercial
and industrial taxpayers. See supra, at 33.

The introductory clause of § 11501(b) provides further evi-
dence that the evil at which subsection (b)(4) is targeted is
not discrimination between rail carriers and their competi-
tors, but “acts [that] unreasonably burden and discriminate
against interstate commerce.” The majority’s response to
this evidence—that the Court rejected a similar argument
when it refused to limit subsection (b)(4) to property taxes
or their kin, ante, at 30—is a non sequitur. The introduc-
tory clause contains no reference to property taxes that
“binds its four subsections together” as prohibitions on dis-
criminatory property taxes. Amnte, at 29 (internal quotation
marks omitted). But it does have a reference to discrimina-
tion against interstate commerce, which does tie the sections
together to serve that common statutory purpose. This, in
turn, weighs against the majority’s inferences about how
§11501(b) relates to the stated purposes of the Act.

The majority’s conclusion that competitors are a permissi-
ble comparison class completely ignores these contextual
clues, permitting subsection (b)(4) to serve different statu-
tory goals by a different mechanism than its three predeces-
sor clauses. And it leads to odd inconsistencies. If we
were to understand the provision as prohibiting only dis-
crimination between rail carriers and their competitors, then
it might well further the goal of promoting competition be-
tween interstate carriers. But the majority instead selects
a shifting-comparison-class approach, requiring rail carriers
to be treated at least as well as their competitors and any
other similarly situated taxpayers. See ante, at 27. This
most-favored taxpayer status is a position the competitors
do not enjoy, so the majority’s position could result in tax
schemes that impede competition between interstate carri-
ers rather than promote it.
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Identifying “similarly situated” taxpayers by the undis-
ciplined approach the majority endorses could well lead
to other unanticipated consequences. This is why the pol-
icy judgments needed to link statutory mechanisms to stat-
utory purposes are best left to Congress. If this Court
is going to adopt a shifting-comparison-class approach
to §11501(b)(4), then it should at least demand a stronger
textual link between the comparison class a claimant seeks
to import into subsection (b)(4) and any purpose that the
claimant argues it serves.

I11

Because the majority adopts an interpretation of
§11501(b)(4) that is not grounded in the text, it should come
as no surprise that this interpretation is difficult to apply, as
this case demonstrates. It is easy to see how, accepting
water carriers as a comparison class, the scheme treats
water carriers and rail carriers differently when it grants
water carriers, but not rail carriers, an exemption from the
sales tax. Ala. Code §40-23-4(a)(10). Identifying the dif-
ference in treatment between rail and motor carriers, by con-
trast, requires a good deal more imagination.

The majority’s approach exhibits that imagination. It
glosses over the general applicability of the provisions that
apply to rail and motor carriers, stating that “[t]he State ap-
plies the [sales or use] tax, at the usual 4% rate, to railroads’
purchase or use of diesel fuel for their rail operations,” but
“exempts from the tax purchases and uses of diesel fuel made
by [motor carriers].” Ante, at 24. A quick glimpse at the
code reveals that this is not quite the case. The applicability
of the sales and use taxes does not depend on the identity of
the purchaser, but on whether the purchaser pays another
excise tax, §40-17-325(b), which in turn depends on the na-
ture of the product purchased and its use, §§40-17-328, 40—
17-329, which in turn merely correlates to the carriers’
operations.
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As far as I can tell, the rail carriers use dyed diesel that
is exempt from the motor fuel tax—and therefore subject to
the sales and use taxes—as a matter of choice rather than
necessity. Dyed diesel has no special properties that make
it more suitable for use in a train engine; the dye merely
identifies it as exempt from the federal excise tax, §40-17-
322(21). And no law prohibits rail carriers from using un-
dyed diesel. To the contrary, it is the motor carriers who
are prohibited from using the dyed variant for on-road use.

Assuming, arguendo, that state law provides that only
dyed diesel may be used in rail operations, it becomes a little
easier to make an argument that the State treats rail carri-
ers differently in this case. But the majority still faces a
line-drawing problem. Is it necessary that the good subject
to the challenged tax be the same as the good on which the
competitor enjoys an exemption? Could a rail carrier that
relies on natural gas rather than diesel for motive power
make the same claim of discrimination if natural gas is not
entitled to the same sales-tax exemption as diesel? Is it
necessary that the rail carrier and its competitor rely on the
good for the same purpose? Could a rail carrier that uses
diesel for motive power challenge a hypothetical provision
that exempted from the sales and use taxes diesel that motor
carriers use for refrigeration in refrigerated trailers?

The majority never answers these questions. “Sufficient
unto the day is the evil thereof,” it intones. Amnte, at 29.
“That gets this case off our docket, sure enough. But it ut-
terly fails to do what this Court is supposed to do: provide
guidance concrete enough to ensure that the” statute is ap-
plied consistently. James, 550 U. S., at 215 (SCALIA, J., dis-
senting). We have demanded clarity from Congress when it
comes to statutes that “se[t] limits upon the taxation author-
ity of state government, an authority we have recognized as
central to state sovereignty.” Department of Revenue of
Ore. v. ACF Industries, Inc., 510 U. S. 332, 344-345 (1994).
We should demand the same of ourselves when we interpret
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those statutes. Yet after today’s decision, lower courts,
soon to be met with an oyster’s shellful of comparison
classes, ante, at 27, will have no idea how to determine when
a tax exemption that is not tied to the taxpayer’s status con-
stitutes differential treatment of two taxpayers.

* * *

The majority’s interpretation of §11501(b)(1) derails am-
biguous text from clarifying context. The result it reaches
is predictably unworkable. And it prolongs Alabama’s bur-
den of litigating a baseless claim of discrimination that
should have been dismissed long ago. I respectfully dissent.
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DEPARTMENT OF TRANSPORTATION ET AL. 2.
ASSOCIATION OF AMERICAN RAILROADS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-1080. Argued December 8, 2014—Decided March 9, 2015

In 1970, Congress created the National Railroad Passenger Corporation
(Amtrak). Congress has given Amtrak priority to use track systems
owned by the freight railroads for passenger rail travel, at rates agreed
to by the parties or, in case of a dispute, set by the Surface Transporta-
tion Board. And in 2008, Congress gave Amtrak and the Federal Rail-
road Administration (FRA) joint authority to issue “metrics and stand-
ards” addressing the performance and scheduling of passenger railroad
services, see §207(a), 122 Stat. 4907, including Amtrak’s on-time per-
formance and train delays caused by host railroads. Respondent, the
Association of American Railroads, sued petitioners—the Department
of Transportation, the FRA, and two officials—claiming that the metrics
and standards must be invalidated because it is unconstitutional for Con-
gress to allow and direct a private entity like Amtrak to exercise joint
authority in their issuance. Its argument rested on the Fifth Amend-
ment Due Process Clause and the constitutional provisions regarding
separation of powers. The District Court rejected respondent’s claims,
but the District of Columbia Circuit reversed as to the separation-of-
powers claim, reasoning in central part that Amtrak is a private corpo-
ration and thus cannot constitutionally be granted regulatory power
under §207.

Held: For purposes of determining the validity of the metrics and stand-
ards, Amtrak is a governmental entity. Pp. 50-56.

(@) In concluding otherwise, the Court of Appeals relied on the statu-
tory command that Amtrak “is not a department, agency, or instrumen-
tality of the United States Government,” 49 U. S. C. §24301(a)(3), and
the pronouncement that Amtrak “shall be operated and managed as a
for profit corporation,” §24301(a)(2). But congressional pronounce-
ments are not dispositive of Amtrak’s status as a governmental entity
for purposes of separation-of-powers analysis under the Constitution,
and an independent inquiry reveals the Court of Appeals’ premise that
Amtrak is a private entity was flawed. As Amtrak’s ownership and
corporate structure show, the political branches control most of Am-
trak’s stock and its Board of Directors, most of whom are appointed by
the President, §24302(a)(1), confirmed by the Senate, ibid., and under-
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stood by the Executive Branch to be removable by the President at will.
The political branches also exercise substantial, statutorily mandated
supervision over Amtrak’s priorities and operations. See, e. g., § 24315.
Also of significance, Amtrak is required by statute to pursue broad
public objectives, see, e.g., §8§24101(b), 24307(a); certain aspects of
Amtrak’s day-to-day operations are mandated by Congress, see,
e. 9., $§24101(c)(6), 24902(b); and Amtrak has been dependent on federal
financial support during every year of its existence. Given the combi-
nation of these unique features and Amtrak’s significant ties to the
Government, Amtrak is not an autonomous private enterprise. Amtrak
was created by the Government, is controlled by the Government, and
operates for the Government’s benefit. Thus, in jointly issuing the met-
rics and standards with the FRA, Amtrak acted as a governmental en-
tity for separation-of-powers purposes. And that exercise of govern-
mental power must be consistent with the Constitution, including those
provisions relating to the separation of powers. Pp. 50-54.

(b) Respondent’s reliance on congressional statements about Am-
trak’s status is misplaced. Lebron v. National Railroad Passenger
Corporation, 513 U. S. 374, teaches that, for purposes of Amtrak’s status
as a federal actor or instrumentality under the Constitution, the practi-
cal reality of federal control and supervision prevails over Congress’
disclaimer of Amtrak’s governmental status. Treating Amtrak as gov-
ernmental for these purposes, moreover, is not an unbridled grant of
authority to an unaccountable actor, for the political branches created
Amtrak, control its Board, define its mission, specify many of its day-to-
day operations, have imposed substantial transparency and accountabil-
ity mechanisms, and, for all practical purposes, set and supervise its
annual budget. Pp. 564-55.

(¢) The Court of Appeals may address in the first instance any prop-
erly preserved issues respecting the lawfulness of the metrics and
standards that may remain in this case, including questions implicating
the Constitution’s structural separation of powers and the Appoint-
ments Clause. Pp. 55-56.

1 F. 3d 666, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
J., and ScALIA, GINSBURG, BREYER, ALITO, SOTOMAYOR, and KAGAN,

JJ., joined. ALITO, J., filed a concurring opinion, post, p. 56. THOMAS, J.,
filed an opinion concurring in the judgment, post, p. 66.

Curtis E. Gannon argued the cause for petitioners. With

him on the briefs were Solicitor General Verrilli, Assistant
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Attorney General Delery, Deputy Solicitor General Knee-
dler, Mark B. Stein, Michael S. Raab, Daniel Tenny, Kath-
ryn B. Thomson, Paul M. Geier, Peter J. Plocki, Joy K.
Park, and Melissa Porter.

Thomas H. Dupree, Jr., argued the cause for respondent.
With him on the brief were Amir C. Tayrani, Lucas C. Town-
send, Louis P. Warchot, and Daniel Saphire.*

JUSTICE KENNEDY delivered the opinion of the Court.

In 1970, Congress created the National Railroad Passen-
ger Corporation, most often known as Amtrak. Later, Con-
gress granted Amtrak and the Federal Railroad Administra-
tion (FRA) joint authority to issue “metrics and standards”
that address the performance and scheduling of passenger
railroad services. Alleging that the metrics and standards
have substantial and adverse effects upon its members’
freight services, respondent—the Association of American
Railroads—filed this suit to challenge their validity. The
defendants below, petitioners here, are the Department of
Transportation, the FRA, and two individuals sued in their
official capacity.

Respondent alleges the metrics and standards must be in-
validated on the ground that Amtrak is a private entity and

*Karen E. Torrent filed a brief for the Environmental Law and Policy
Center et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Council of Trustees and Alumni et al. by Shannen W. Coffin and Jill C.
Maguire; for the Association of Independent Passenger Rail Operators by
Richard B. Katskee and Craig W. Canetti; for the Cato Institute by Jeffrey
S. Bucholtz, Ilya Shapiro, Karen Harned, and Elizabeth Milito; for the
Center for the Rule of Law by C. Boyden Gray, Adam J. White, and Ron-
ald A. Cass; for the Chamber of Commerce of the United States of
America by C. Frederick Beckner I11, Jonathan F. Cohn, Joshua J. Foug-
ere, and Kate Comerford Todd; for Resolute Forest Products Inc. by David
B. Riwvkin, Jr., and Andrew M. Grossman; and for Alexander Volokh by
Sarah M. Shalf.

John C. Eastman and Anthony T. Caso filed a brief for the Center for
Constitutional Jurisprudence as amicus curiae.
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it was therefore unconstitutional for Congress to allow and
direct it to exercise joint authority in their issuance. This
argument rests on the Fifth Amendment Due Process Clause
and the constitutional provisions regarding separation of
powers. The District Court rejected both of respondent’s
claims. The Court of Appeals for the District of Columbia
Circuit reversed, finding that, for purposes of this dispute,
Amtrak is a private entity and that Congress violated non-
delegation principles in its grant of joint authority to Amtrak
and the FRA. On that premise the Court of Appeals invali-
dated the metrics and standards.

Having granted the petition for writ of certiorari, 573
U. S. 930 (2014), this Court now holds that, for purposes of
determining the validity of the metrics and standards, Am-
trak is a governmental entity. Although Amtrak’s actions
here were governmental, substantial questions respecting
the lawfulness of the metrics and standards—including ques-
tions implicating the Constitution’s structural separation of
powers and the Appointments Clause, U. S. Const., Art. 11,
§2, cl. 2—may still remain in the case. As those matters
have not yet been passed upon by the Court of Appeals, this
case is remanded.

I
A

Amtrak is a corporation established and authorized by a
detailed federal statute enacted by Congress for no less a
purpose than to preserve passenger services and routes on
our Nation’s railroads. See Lebron v. National Railroad
Passenger Corporation, 513 U. S. 374, 383-384 (1995); Na-
tional Railroad Passenger Corporation v. Atchison, T. & S.
F. R. Co., 470 U. S. 451, 453-457 (1985); see also Rail Passen-
ger Service Act of 1970, 84 Stat. 1328. Congress recognized
that Amtrak, of necessity, must rely for most of its opera-
tions on track systems owned by the freight railroads. So,
as a condition of relief from their common-carrier duties,
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Congress required freight railroads to allow Amtrak to use
their tracks and facilities at rates agreed to by the parties—
or in the event of disagreement to be set by the Interstate
Commerce Commission (ICC). See 45 U.S. C. §§561, 562
(1970 ed.). The Surface Transportation Board (STB) now
occupies the dispute-resolution role originally assigned to
the ICC. See 49 U. S. C. §24308(a) (2012 ed.). Since 1973,
Amtrak has received a statutory preference over freight
transportation in using rail lines, junctions, and crossings.
See §24308(c).

The metrics and standards at issue here are the result of
a further and more recent enactment. Concerned by poor
service, unreliability, and delays resulting from freight traffic
congestion, Congress passed the Passenger Rail Investment
and Improvement Act (PRITA) in 2008. See 122 Stat. 4907.
Section 207(a) of the PRIIA provides for the creation of the
metrics and standards:

“Within 180 days after the date of enactment of this
Act, the Federal Railroad Administration and Amtrak
shall jointly, in consultation with the Surface Transpor-
tation Board, rail carriers over whose rail lines Amtrak
trains operate, States, Amtrak employees, nonprofit em-
ployee organizations representing Amtrak employees,
and groups representing Amtrak passengers, as appro-
priate, develop new or improve existing metrics and
minimum standards for measuring the performance and
service quality of intercity passenger train operations,
including cost recovery, on-time performance and min-
utes of delay, ridership, on-board services, stations, facil-
ities, equipment, and other services.” Id., at 4916.

Section 207(d) of the PRIIA further provides:

“If the development of the metrics and standards is
not completed within the 180-day period required by
subsection (a), any party involved in the development of
those standards may petition the Surface Transporta-
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tion Board to appoint an arbitrator to assist the parties
in resolving their disputes through binding arbitration.”
Id., at 4917.

The PRIIA specifies that the metrics and standards cre-
ated under §207(a) are to be used for a variety of purposes.
Section 207(b) requires the FRA to “publish a quarterly re-
port on the performance and service quality of intercity pas-
senger train operations” addressing the specific elements to
be measured by the metrics and standards. Id., at 4916—
4917. Section 207(c) provides that, “[tlo the extent practica-
ble, Amtrak and its host rail carriers shall incorporate the
metrics and standards developed under subsection (a) into
their access and service agreements.” Id., at 4917. And
§222(a) obliges Amtrak, within one year after the metrics
and standards are established, to “develop and implement a
plan to improve on-board service pursuant to the metrics and
standards for such service developed under [§207(a)].” Id.,
at 4932.

Under §213(a) of the PRIIA, the metrics and standards
also may play a role in prompting investigations by the STB
and in subsequent enforcement actions. For instance, “[i]f
the on-time performance of any intercity passenger train av-
erages less than 80 percent for any 2 consecutive calendar
quarters,” the STB may initiate an investigation “to deter-
mine whether and to what extent delays . .. are due to causes
that could reasonably be addressed . .. by Amtrak or other
intercity passenger rail operators.” Id., at 4925-4926.
While conducting an investigation under §213(a), the STB
“has authority to review the accuracy of the train perform-
ance data and the extent to which scheduling and congestion
contribute to delays” and shall “obtain information from all
parties involved and identify reasonable measures and make
recommendations to improve the service, quality, and on-
time performance of the train.” Id., at 4926. Following an
investigation, the STB may award damages if it “determines
that delays or failures to achieve minimum standards . . . are
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attributable to a rail carrier’s failure to provide preference
to Amtrak over freight transportation.” Ibid. The STB is
further empowered to “order the host rail carrier to remit”
damages “to Amtrak or to an entity for which Amtrak oper-
ates intercity passenger rail service.” Ibid.

B

In March 2009, Amtrak and the FRA published a notice in
the Federal Register inviting comments on a draft version
of the metrics and standards. App. 75-76. The final ver-
sion of the metrics and standards was issued jointly by Am-
trak and the FRA in May 2010. Id., at 129-144. The met-
rics and standards address, among other matters, Amtrak’s
financial performance, its scores on consumer satisfaction
surveys, and the percentage of passenger trips to and from
underserved communities.

Of most importance for this case, the metrics and stand-
ards also address Amtrak’s on-time performance and train
delays caused by host railroads. The standards associated
with the on-time performance metrics require on-time per-
formance by Amtrak trains at least 80% to 95% of the time
for each route, depending on the route and year. Id., at
133-135. With respect to “host-responsible delays”—that is
to say, delays attributed to the railroads along which Am-
trak trains travel—the metrics and standards provide that
“[d]elays must not be more than 900 minutes per 10,000
Train-Miles.” Id., at 138. Amtrak conductors determine
responsibility for particular delays. Ibid., n. 23.

In the District Court for the District of Columbia, re-
spondent alleged injury to its members from being required
to modify their rail operations, which mostly involve freight
traffic, to satisfy the metrics and standards. Respondent
claimed that §207 “violates the nondelegation doctrine and
the separation of powers principle by placing legislative and
rulemaking authority in the hands of a private entity [Am-
trak] that participates in the very industry it is supposed to


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


50  DEPARTMENT OF TRANSPORTATION v. ASSOCIATION
OF AMERICAN RAILROADS

Opinion of the Court

regulate.” Id., at 176-177, Complaint §51. Respondent
also asserted that §207 violates the Fifth Amendment Due
Process Clause by “[v]esting the coercive power of the gov-
ernment” in Amtrak, an “interested private part[yl.” Id.,
at 177, 1953-54. In its prayer for relief respondent sought,
among other remedies, a declaration of § 207’s unconstitution-
ality and invalidation of the metrics and standards. Id.,
at 177.

The District Court granted summary judgment to peti-
tioners on both claims. See 865 F. Supp. 2d 22 (DC 2012).
Without deciding whether Amtrak must be deemed private
or governmental, it rejected respondent’s nondelegation ar-
gument on the ground that the FRA, the STB, and the politi-
cal branches exercised sufficient control over promulgation
and enforcement of the metrics and standards so that §207
is constitutional. See id., at 35.

The Court of Appeals for the District of Columbia Circuit
reversed the judgment of the District Court as to the nondele-
gation and separation-of-powers claim, reasoning in central
part that because “Amtrak is a private corporation with re-
spect to Congress’s power to delegate . . . authority,” it cannot
constitutionally be granted the “regulatory power prescribed
in §207.” 721 F. 3d 666, 677 (2013). The Court of Appeals
did not reach respondent’s due process claim. See ibid.

II

In holding that Congress may not delegate to Amtrak the
joint authority to issue the metrics and standards—authority
it described as “regulatory power,” ibid.—the Court of Ap-
peals concluded Amtrak is a private entity for purposes of
determining its status when considering the constitutionality
of its actions in the instant dispute. That court’s analysis
treated as controlling Congress’ statutory command that
Amtrak “‘is not a department, agency, or instrumentality
of the United States Government.”” Id., at 675 (quoting 49
U. S. C. §24301(a)(3)). The Court of Appeals also relied on
Congress’ pronouncement that Amtrak “‘shall be operated
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and managed as a for-profit corporation.”” 721 F. 3d, at 675
(quoting §24301(a)(2)); see also id., at 677 (“Though the fed-
eral government’s involvement in Amtrak is considerable,
Congress has both designated it a private corporation and
instructed that it be managed so as to maximize profit. In
deciding Amtrak’s status for purposes of congressional dele-
gations, these declarations are dispositive”). Proceeding
from this premise, the Court of Appeals concluded it was
impermissible for Congress to “delegate regulatory author-
ity to a private entity.” Id., at 670; see also ibid. (holding
Carter v. Carter Coal Co., 298 U. S. 238 (1936), prohibits any
such delegation of authority).

That premise, however, was erroneous. Congressional
pronouncements, though instructive as to matters within
Congress’ authority to address, see, e.g., United States
ex rel. Totten v. Bombardier Corp., 380 F. 3d 488, 491-492
(CADC 2004) (Roberts, J.), are not dispositive of Amtrak’s
status as a governmental entity for purposes of separation-
of-powers analysis under the Constitution. And an inde-
pendent inquiry into Amtrak’s status under the Constitution
reveals the Court of Appeals’ premise was flawed.

It is appropriate to begin the analysis with Amtrak’s own-
ership and corporate structure. The Secretary of Transpor-
tation holds all of Amtrak’s preferred stock and most of
its common stock. Amtrak’s Board of Directors is composed
of nine members, one of whom is the Secretary of Trans-
portation. Seven other Board members are appointed by
the President and confirmed by the Senate. 49 U.S.C.
§24302(a)(1). These eight Board members, in turn, select
Amtrak’s president. §24302(a)(1)(B); §24303(a). Amtrak’s
Board members are subject to salary limits set by Congress,
§24303(b); and the Executive Branch has concluded that all
appointed Board members are removable by the President
without cause, see 27 Op. Atty. Gen. 163 (2003).

Under further statutory provisions, Amtrak’s Board mem-
bers must possess certain qualifications. Congress has di-
rected that the President make appointments based on an
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individual’s prior experience in the transportation industry,
§24302(a)(1)(C), and has provided that not more than five of
the seven appointed Board members be from the same politi-
cal party, §24302(a)(3). In selecting Amtrak’s Board mem-
bers, moreover, the President must consult with leaders of
both parties in both Houses of Congress in order to “provide
adequate and balanced representation of the major geo-
graphic regions of the United States served by Amtrak.”
§24302(a)(2).

In addition to controlling Amtrak’s stock and Board of Di-
rectors the political branches exercise substantial, statuto-
rily mandated supervision over Amtrak’s priorities and oper-
ations. Amtrak must submit numerous annual reports to
Congress and the President, detailing such information as
route-specific ridership and on-time performance. §24315.
The Freedom of Information Act applies to Amtrak in any
year in which it receives a federal subsidy, 5 U. S. C. §552,
which thus far has been every year of its existence. Pursu-
ant to its status under the Inspector General Act of 1978 as
a “‘designated Federal entity,’” 5 U.S.C. App. §8G(a)2),
p. 521, Amtrak must maintain an inspector general, much
like governmental agencies such as the Federal Communica-
tions Commission and the Securities and Exchange Commis-
sion. Furthermore, Congress conducts frequent oversight
hearings into Amtrak’s budget, routes, and prices. See,
e. 9., Hearing on Reviewing Alternatives to Amtrak’s Annual
Losses in Food and Beverage Service before the Subcommit-
tee on Government Operations of the House Committee on
Oversight and Government Reform, 113th Cong., 1st Sess.,
5 (2013) (statement of Thomas J. Hall, chief of customer serv-
ice, Amtrak); Hearing on Amtrak’s Fiscal Year 2014 Budget:
The Starting Point for Reauthorization before the Subcom-
mittee on Railroads, Pipelines, and Hazardous Materials of
the House Committee on Transportation and Infrastructure,
113th Cong., 1st Sess., 6 (2013) (statement of Joseph H.
Boardman, president and chief executive officer, Amtrak).
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It is significant that, rather than advancing its own private
economic interests, Amtrak is required to pursue numerous,
additional goals defined by statute. To take a few examples:
Amtrak must “provide efficient and effective intercity pas-
senger rail mobility,” 49 U. S. C. §24101(b); “minimize Gov-
ernment subsidies,” §24101(d); provide reduced fares to the
disabled and elderly, § 24307(a); and ensure mobility in times
of national disaster, §24101(c)(9).

In addition to directing Amtrak to serve these broad pub-
lic objectives, Congress has mandated certain aspects of
Amtrak’s day-to-day operations. Amtrak must maintain a
route between Louisiana and Florida. 122 Stat. 4934.
When making improvements to the Northeast corridor, Am-
trak must apply seven considerations in a specified order of
priority. §24902(b). And when Amtrak purchases materi-
als worth more than $1 million, these materials must be
mined or produced in the United States, or manufactured
substantially from components that are mined, produced, or
manufactured in the United States, unless the Secretary of
Transportation grants an exemption. §24305(f).

Finally, Amtrak is also dependent on federal financial sup-
port. Inits first 43 years of operation, Amtrak has received
more than $41 billion in federal subsidies. In recent years
these subsidies have exceeded $1 billion annually. See Brief
for Petitioners 5, and n. 2, 46.

Given the combination of these unique features and its sig-
nificant ties to the Government, Amtrak is not an autono-
mous private enterprise. Among other important consider-
ations, its priorities, operations, and decisions are
extensively supervised and substantially funded by the polit-
ical branches. A majority of its Board is appointed by the
President and confirmed by the Senate and is understood
by the Executive to be removable by the President at will.
Amtrak was created by the Government, is controlled by the
Government, and operates for the Government’s benefit.
Thus, in its joint issuance of the metrics and standards with
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the FRA, Amtrak acted as a governmental entity for pur-
poses of the Constitution’s separation of powers provisions.
And that exercise of governmental power must be consistent
with the design and requirements of the Constitution, includ-
ing those provisions relating to the separation of powers.

Respondent urges that Amtrak cannot be deemed a gov-
ernmental entity in this respect. Like the Court of Ap-
peals, it relies principally on the statutory directives that
Amtrak “shall be operated and managed as a for profit corpo-
ration” and “is not a department, agency, or instrumentality
of the United States Government.” §§24301(a)(2)-(3). In
light of that statutory language, respondent asserts, Amtrak
cannot exercise the joint authority entrusted to it and the
FRA by §207(a).

On that point this Court’s decision in Lebron v. National
Railroad Passenger Corporation, 513 U.S. 374, provides
necessary instruction. In Lebron, Amtrak prohibited an
artist from installing a politically controversial display in
New York City’s Penn Station. The artist sued Amtrak, al-
leging a violation of his First Amendment rights. In re-
sponse Amtrak asserted that it was not a governmental en-
tity, explaining that “its charter’s disclaimer of agency status
prevent[ed] it from being considered a Government entity.”
Id., at 392. The Court rejected this contention, holding “it
is not for Congress to make the final determination of Am-
trak’s status as a Government entity for purposes of deter-
mining the constitutional rights of citizens affected by its
actions.” Ibid. To hold otherwise would allow the Govern-
ment “to evade the most solemn obligations imposed in the
Constitution by simply resorting to the corporate form.”
Id., at 397. Noting that Amtrak “is established and orga-
nized under federal law for the very purpose of pursuing
federal governmental objectives, under the direction and
control of federal governmental appointees,” id., at 398, and
that the Government exerts its control over Amtrak “not as
a creditor but as a policymaker,” the Court held Amtrak “is
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an agency or instrumentality of the United States for the
purpose of individual rights guaranteed against the Govern-
ment by the Constitution,” id., at 394, 399.

Lebron teaches that, for purposes of Amtrak’s status as a
federal actor or instrumentality under the Constitution, the
practical reality of federal control and supervision prevails
over Congress’ disclaimer of Amtrak’s governmental status.
Lebron involved a First Amendment question, while in this
case the challenge is to Amtrak’s joint authority to issue the
metrics and standards. But “[t]he structural principles se-
cured by the separation of powers protect the individual as
well.” Bond v. United States, 564 U.S. 211, 222 (2011).
Treating Amtrak as governmental for these purposes, more-
over, is not an unbridled grant of authority to an unaccount-
able actor. The political branches created Amtrak, control
its Board, define its mission, specify many of its day-to-day
operations, have imposed substantial transparency and ac-
countability mechanisms, and, for all practical purposes, set
and supervise its annual budget. Accordingly, the Court
holds that Amtrak is a governmental entity, not a private
one, for purposes of determining the constitutional issues
presented in this case.

I11

Because the Court of Appeals’ decision was based on the
flawed premise that Amtrak should be treated as a private
entity, that opinion is now vacated. On remand, the Court
of Appeals, after identifying the issues that are properly pre-
served and before it, will then have the instruction of the
analysis set forth here. Respondent argues that the selec-
tion of Amtrak’s president, who is appointed “not by the
President . . . but by the other eight Board Members,” “call[s]
into question Amtrak’s structure under the Appointments
Clause,” Brief for Respondent 42; that §207(d)’s arbitrator
provision “is a plain violation of the nondelegation principle”
and the Appointments Clause requiring invalidation of
§207(a), id., at 26; and that Congress violated the Due Proc-
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ess Clause by “giv[ing] a federally chartered, nominally pri-
vate, for-profit corporation regulatory authority over its own
industry,” id., at 43. Petitioners, in turn, contend that “the
metrics and standards do not reflect the exercise of ‘rule-
making’ authority or permit Amtrak to ‘regulate other pri-
vate entities,”” and thus do not raise nondelegation concerns.
Reply Brief 5 (citation omitted). Because “[o]urs is a court
of final review and not first view,” Zivotofsky v. Clinton, 566
U.S. 189, 201 (2012) (internal quotation marks omitted),
those issues—to the extent they are properly before the
Court of Appeals—should be addressed in the first instance
on remand.

The judgment of the Court of Appeals for the District of
Columbia Circuit is vacated, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE ALITO, concurring.

I entirely agree with the Court that Amtrak is “a federal
actor or instrumentality,” as far as the Constitution is con-
cerned. Ante, at 55. “Amtrak was created by the Govern-
ment, is controlled by the Government, and operates for the
Government’s benefit.” Amnte, at 53. The Government even
“specif[ies] many of its day-to-day operations” and “for all
practical purposes, set[s] and supervise[s] its annual budget.”
Ante, at 55. The District of Columbia Circuit understand-
ably heeded 49 U. S. C. §24301(a)(3), which proclaims that
Amtrak “is not a department, agency, or instrumentality of
the United States Government,” but this statutory label can-
not control for constitutional purposes. (Emphasis added.)
I therefore join the Court’s opinion in full. I write sepa-
rately to discuss what follows from our judgment.

I

This case, on its face, may seem to involve technical issues,
but in discussing trains, tracks, metrics, and standards, a
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vital constitutional principle must not be forgotten: Liberty
requires accountability.

When citizens cannot readily identify the source of legisla-
tion or regulation that affects their lives, Government offi-
cials can wield power without owning up to the conse-
quences. One way the Government can regulate without
accountability is by passing off a Government operation as
an independent private concern. Given this incentive to
regulate without saying so, everyone should pay close atten-
tion when Congress “sponsor[s] corporations that it specifi-
cally designate[s] not to be agencies or establishments of the
United States Government.” Lebron v. National Railroad
Passenger Corporation, 513 U. S. 374, 390 (1995).

Recognition that Amtrak is part of the Federal Govern-
ment raises a host of constitutional questions.

II

I begin with something that may seem mundane on its
face but that has a significant relationship to the principle
of accountability. Under the Constitution, all officers of the
United States must take an oath or affirmation to support
the Constitution and must receive a commission. See Art.
VI, cl. 3 (“[A]ll executive and judicial Officers . . . shall be
bound by Oath or Affirmation, to support this Constitution”);
Art. II, §3, cl. 6 (The President “shall Commission all the
Officers of the United States”). There is good reason to
think that those who have not sworn an oath cannot exercise
significant authority of the United States. See 14 Op. Atty.
Gen. 406, 408 (1874) (“[A] Representative . . . does not become
a member of the House until he takes the oath of office”); 15
Op. Atty. Gen. 280, 281 (1877) (similar).* And this Court
certainly has never treated a commission from the President
as a mere wall ornament. See, e. g., Marbury v. Madison, 1

*It is noteworthy that the first statute enacted by Congress was “An
Act to regulate the Time and Manner of administering certain Oaths.”
Act of June 1, 1789, ch. 1, §1, 1 Stat. 23.
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Cranch 137, 156 (1803); see also id., at 179 (noting the impor-
tance of an oath).

Both the Oath and Commission Clauses confirm an impor-
tant point: Those who exercise the power of Government are
set apart from ordinary citizens. Because they exercise
greater power, they are subject to special restraints. There
should never be a question whether someone is an officer of
the United States because, to be an officer, the person should
have sworn an oath and possess a commission.

Here, respondent tells the Court that “Amtrak’s board
members do not take an oath of office to uphold the Constitu-
tion, as do Article II officers vested with rulemaking author-
ity.” Brief for Respondent 47. The Government says not
a word in response. Perhaps there is an answer. The rule,
however, is clear. Because Amtrak is the Government,
ante, at 55, those who run it need to satisfy basic constitu-
tional requirements.

I11

I turn next to the Passenger Rail Investment and Im-
provement Act of 2008’s (PRIIA) arbitration provision. 122
Stat. 4907. Section 207(a) of the PRITA provides that “the
Federal Railroad Administration [(FRA)] and Amtrak shall
jointly . . . develop new or improve existing metrics and mini-
mum standards for measuring the performance and service
quality of intercity passenger train operations.” Id., at
4916. In addition, §207(c) commands that “[t]o the extent
practicable, Amtrak and its host rail carriers shall incor-
porate [those] metrics and standards . . . into their access
and service agreements.” Under §213(a) of the PRIIA,
moreover, “the metrics and standards also may play a role
in prompting investigations by the [Surface Transporta-
tion Board (STB)] and in subsequent enforcement actions.”
Ante, at 48.

This scheme is obviously regulatory. Section 207 pro-
vides that Amtrak and the FRA “shall jointly” create new
standards, cf., e. g.,, 12 U. S. C. §1831m(g)(4)(B) (“The appro-
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priate Federal banking agencies shall jointly issue rules of
practice to implement this paragraph”), and that Amtrak and
private rail carriers “shall incorporate” those standards into
their agreements whenever “practicable,” cf., e.g., BP
America Production Co. v. Burton, 549 U. S. 84, 88 (2006)
(characterizing a command to “‘audit and reconcile, to the
extent practicable, all current and past lease accounts’” as
creating “duties” for the Secretary of the Interior (quoting
30 U.S.C. §1711(c)(1))). The fact that private rail carriers
sometimes may be required by federal law to include the
metrics and standards in their contracts by itself makes this
a regulatory scheme.

“As is often the case in administrative law,” moreover,
“the metrics and standards lend definite regulatory force to
an otherwise broad statutory mandate.” 721 F. 3d 666, 672
(CADC 2013). Here, though the nexus between regulation,
statutory mandate, and penalty is not direct (for, as the Gov-
ernment explains, there is a pre-existing requirement that
railroads give preference to Amtrak, see Brief for Petition-
ers 31-32 (citing 49 U. S. C. §§24308(c), (f))), the metrics and
standards inherently have a “coercive effect,” Bennett v.
Spear, 520 U. S. 154, 169 (1997), on private conduct. Even
the United States concedes, with understatement, that there
is “perhaps some incentivizing effect associated with the
metrics and standards.” Brief for Petitioners 30. Because
obedience to the metrics and standards materially reduces
the risk of liability, railroads face powerful incentives to
obey. See Bennett, supra, at 169-171. That is regulatory
power.

The language from §207 quoted thus far should raise red
flags. In one statute, Congress says Amtrak is not an
“agency.” 49 U. S. C. §24301(a)(3). But then Congress com-
mands Amtrak to act like an agency, with effects on private
rail carriers. No wonder the D. C. Circuit ruled as it did.

The oddity continues, however. Section 207(d) of the
PRIIA also provides that if the FRA and Amtrak cannot
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agree about what the regulatory standards should say, then
“any party involved in the development of those standards
may petition the Surface Transportation Board to appoint an
arbitrator to assist the parties in resolving their disputes
through binding arbitration.” 122 Stat. 4917. The statute
says nothing more about this “binding arbitration,” including
who the arbitrator should be.

Looking to Congress’ use of the word “arbitrator,” re-
spondent argues that because the arbitrator can be a private
person, this provision by itself violates the private nondele-
gation doctrine. The United States, for its part, urges the
Court to read the term “arbitrator” to mean “public arbitra-
tor” in the interests of constitutional avoidance.

No one disputes, however, that the arbitration provision is
fair game for challenge, even though no arbitration occurred.
The obvious purpose of the arbitration provision was to force
Amtrak and the FRA to compromise, or else a third party
would make the decision for them. The D. C. Circuit is cor-
rect that when Congress enacts a compromise-forcing mech-
anism, it is no good to say that the mechanism cannot be
challenged because the parties compromised. See 721 F. 3d,
at 674. “[Sltack[ing] the deck in favor of compromise” was
the whole point. Ibid. Unsurprisingly, this Court has up-
held standing to bring a separation-of-powers challenge in
comparable circumstances. See Metropolitan Washington
Awrports Authority v. Citizens for Abatement of Aircraft
Noise, Inc., 501 U. S. 252, 264-265 (1991) (“[T]his ‘personal
injury’ to respondents is ‘fairly traceable’ to the Board of
Review’s veto power because knowledge that the master
plan was subject to the veto power undoubtedly influenced
MWAA’s Board of Directors” (emphasis added)); see
also Free Enterprise Fund v. Public Company Accounting
Oversight Bd., 561 U. S. 477, 512, n. 12 (2010) (“We cannot
assume . . . that the Chairman would have made the same
appointments acting alone”).

As to the merits of this arbitration provision, I agree with
the parties: If the arbitrator can be a private person, this
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law is unconstitutional. Even the United States accepts
that Congress “cannot delegate regulatory authority to a pri-
vate entity.” 721 F. 3d, at 670. Indeed, Congress, vested
with enumerated “legislative Powers,” Art. I, § 1, cannot del-
egate its “exclusively legislative” authority at all. Wayman
v. Southard, 10 Wheat. 1, 42-43 (1825) (Marshall, C. J.). The
Court has invalidated statutes for that very reason. See
A. L. A. Schechter Poultry Corp. v. United States,295 U. S. 495
(1935); Panama Refining Co. v. Ryan, 293 U. S. 388 (1935);
see also Mistretta v. United States, 488 U. S. 361, 373, n. 7
(1989) (citing, inter alia, Industrial Union Dept., AFL-CIO
v. American Petroleum Institute, 448 U. S. 607, 646 (1980)).

The principle that Congress cannot delegate away its
vested powers exists to protect liberty. Our Constitution,
by careful design, prescribes a process for making law, and
within that process there are many accountability check-
points. See INS v. Chadha, 462 U. S. 919, 959 (1983). It
would dash the whole scheme if Congress could give its
power away to an entity that is not constrained by those
checkpoints. The Constitution’s deliberative process was
viewed by the Framers as a valuable feature, see, e. g., Man-
ning, Lawmaking Made Easy, 10 Green Bag 2d 202 (2007)
(“[Blicameralism and presentment make lawmaking difficult
by design” (citing, inter alia, The Federalist No. 62, p. 378
(J. Madison), and No. 63, at 443-444 (A. Hamilton))), not
something to be lamented and evaded.

Of course, this Court has “‘almost never felt qualified to
second-guess Congress regarding the permissible degree of
policy judgment that can be left to those executing or apply-
ing the law.’” Whitman v. American Trucking Assns.,
Inc., 531 U. S. 457, 474-475 (2001) (quoting Mistretta, supra,
at 416 (SCALIA, J., dissenting)). But the inherent difficulty
of line-drawing is no excuse for not enforcing the Constitu-
tion. Rather, the formal reason why the Court does not en-
force the nondelegation doctrine with more vigilance is that
the other branches of Government have vested powers of
their own that can be used in ways that resemble lawmaking.


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


62 DEPARTMENT OF TRANSPORTATION v. ASSOCIATION
OF AMERICAN RAILROADS

AvLrTo, J., concurring

See, e.g., Arlington v. FCC, 569 U.S. 290, 304-305, n. 4
(2013) (explaining that agency rulemakings “are exercises
of—indeed, under our constitutional structure they must be
exercises of—the ‘executive Power’” (quoting Art. II, §1,
cl. 1)). Even so, “the citizen confronting thousands of pages
of regulations—promulgated by an agency directed by Con-
gress to regulate, say, ‘in the public interest’'—can perhaps
be excused for thinking that it is the agency really doing the
legislating.” 569 U. S., at 315 (ROBERTS, C. J., dissenting).

When it comes to private entities, however, there is not
even a fig leaf of constitutional justification. Private entities
are not vested with “legislative Powers.” Art. I, §1. Nor
are they vested with the “executive Power,” Art. II, §1, cl. 1,
which belongs to the President. Indeed, it raises “[d]ifficult
and fundamental questions” about “the delegation of Execu-
tive power” when Congress authorizes citizen suits.
Friends of the Earth, Inc. v. Laidlaw Environmental Serv-
ices (TOC), Inc., 528 U. S. 167, 197 (2000) (KENNEDY, J., con-
curring). A citizen suit to enforce existing law, however, is
nothing compared to delegated power to create new law.
By any measure, handing off regulatory power to a private
entity is “legislative delegation in its most obnoxious form.”
Carter v. Carter Coal Co., 298 U. S. 238, 311 (1936).

For these reasons, it is hard to imagine how delegating
“binding” tie-breaking authority to a private arbitrator to
resolve a dispute between Amtrak and the FRA could be
constitutional. No private arbitrator can promulgate bind-
ing metrics and standards for the railroad industry. Thus,
if the term “arbitrator” refers to a private arbitrator, or even
the possibility of a private arbitrator, the Constitution is vio-
lated. See 721 F. 3d, at 674 (“[T]hat the recipients of illicitly
delegated authority opted not to make use of it is no antidote.
It is Congress’s decision to delegate that is unconstitutional”
(citing Whitman, supra, at 473)).

As I read the Government’s briefing, it does not dispute
any of this (other than my characterization of the PRIIA as
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regulatory, which it surely is). Rather than trying to defend
a private arbitrator, the Government argues that the Court,
for reasons of constitutional avoidance, should read the word
“arbitrator” to mean “public arbitrator.” The Government’s
argument, however, lurches into a new problem: Constitu-
tional avoidance works only if the statute is susceptible to
an alternative reading and that such an alternative reading
would itself be constitutional.

Here, the Government’s argument that the word “arbitra-
tor” does not mean “private arbitrator” is in some tension
with the ordinary meaning of the word. Although Govern-
ment arbitrators are not unheard of, we usually think of arbi-
tration as a form of “private dispute resolution.” See, e. g.,
Stolt-Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662,
685 (2010).

Likewise, the appointment of a public arbitrator here
would raise serious questions under the Appointments
Clause. Unless an “inferior Office[r]” is at issue, Article IT
of the Constitution demands that the President appoint all
“Officers of the United States” with the Senate’s advice and
consent. Art. II, §2, cl. 2. This provision ensures that
those who exercise the power of the United States are ac-
countable to the President, who himself is accountable to the
people. See Free Enterprise Fund, 561 U.S., at 497-498
(citing The Federalist No. 72, p. 487 (J. Cooke ed. 1961) (A.
Hamilton)). The Court has held that someone “who exer-
cisles] significant authority pursuant to the laws of the
United States” is an “Officer,” Buckley v. Valeo, 424 U. S. 1,
126 (1976) (per curiam), and further that an officer who acts
without supervision must be a principal officer, see Edmond
v. United States, 520 U. S. 651, 663 (1997) (“[W]e think it
evident that ‘inferior officers’ are officers whose work is di-
rected and supervised at some level by others who were ap-
pointed by Presidential nomination with the advice and con-
sent of the Senate”). While some officers may be principal
even if they have a supervisor, it is common ground that an
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officer without a supervisor must be principal. See id.,
at 667 (Souter, J., concurring in part and concurring in
judgment).

Here, even under the Government’s public-arbitrator the-
ory, it looks like the arbitrator would be making law without
supervision—again, it is “binding arbitration.” Nothing
suggests that those words mean anything other than what
they say. This means that an arbitrator could set the met-
rics and standards that “shall” become part of a private rail-
road’s contracts with Amtrak whenever “practicable.” As
to that “binding” decision, who is the supervisor? Inferior
officers can do many things, but nothing final should appear
in the Federal Register unless a Presidential appointee has
at least signed off on it. See 75 Fed. Reg. 26839 (2010) (plac-
ing the metrics and standards in the Federal Register); Ed-
mond, supra, at 665.

v

Finally, the Board of Amtrak, and, in particular, Amtrak’s
president, also poses difficult constitutional problems. As
the Court observes, “Amtrak’s Board of Directors is com-
posed of nine members, one of whom is the Secretary of
Transportation. Seven other Board members are appointed
by the President and confirmed by the Senate. These eight
Board members, in turn, select Amtrak’s president.” Ante,
at 51 (citation omitted). In other words, unlike everyone
else on the Board, Amtrak’s president has not been ap-
pointed by the President and confirmed by the Senate.

As explained above, accountability demands that principal
officers be appointed by the President. See Art. II, §2, cl. 2.
The President, after all, must have “the general administra-
tive control of those executing the laws,” Myers v. United
States, 272 U. S. 52, 164 (1926), and this principle applies with
special force to those who can “exercis[e] significant author-
ity” without direct supervision, Buckley, supra, at 126; see
also Edmond, supra, at 663. Unsurprisingly then, the
United States defends the non-Presidential appointment of


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


Cite as: 575 U. S. 43 (2015) 65

AvLrTo, J., concurring

Amtrak’s president on the ground that the Amtrak president
is merely an inferior officer. Given Article II, for the Gov-
ernment to argue anything else would be surrender.

This argument, however, is problematic. Granted, a
multimember body may head an agency. See Free Enter-
prise Fund, supra, at 512-513. But those who head agen-
cies must be principal officers. See Edmond, supra, at 663.
It would seem to follow that because agency heads must be
principal officers, every member of a multimember body
heading an agency must also be a principal officer. After
all, every member of a multimember body could cast the de-
ciding vote with respect to a particular decision. One would
think that anyone who has the unilateral authority to tip a
final decision one way or the other cannot be an inferior
officer.

The Government’s response is tucked away in a footnote.
It contends that because Amtrak’s president serves at the
pleasure of the other Board members, he is only an inferior
officer. See Reply Brief for Petitioners 14, n. 6. But the
Government does not argue that the president of Amtrak
cannot cast tie-breaking votes. Assuming he can vote when
the Board of Directors is divided, it makes no sense to think
that the side with which the president agrees will demand
his removal.

In any event, even assuming that Amtrak’s president could
be an inferior officer, there would still be another problem:
Amtrak’s Board may lack constitutional authority to appoint
inferior officers. The Appointments Clause provides an ex-
ception from the ordinary rule of Presidential appointment
for “inferior Officers,” but that exception has accountability
limits of its own, namely, that Congress may only vest the
appointment power “in the President alone, in the Courts of
Law, or in the Heads of Departments.” Art. I, §2, cl. 2.
Although a multimember body like Amtrak’s Board can head
a department, here it is not at all clear that Amtrak s a
department.
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A “Department” may not be “subordinate to or contained
within any other such component” of the Executive Branch.
Free Enterprise Fund, 561 U.S., at 511. As explained
above, however, in jointly creating metrics and standards,
Amtrak may have to give way to an arbitrator appointed by
the STB. Does that mean that Amtrak is “subordinate to”
the STB? See also 49 U. S. C. §24308 (explaining the STB’s
role in disputes between Amtrak and rail carriers). At the
same time, the Secretary of Transportation sits on Amtrak’s
Board and controls some aspects of Amtrak’s relationship
with rail carriers. See, e.g., §324302(a)(1), 24309(d)(2).
The Secretary of Transportation also has authority to ex-
empt Amtrak from certain statutory requirements. See
§24305(f)(4). Does that mean that Amtrak is “subordinate
to or contained within” the Department of Transportation?
(The STB, of course, also may be “subordinate to or con-
tained within” the Department of Transportation. If so,
this may further suggest that Amtrak is not a department,
and also further undermine the STB’s ability to appoint an
arbitrator.) All of these are difficult questions.

* * *

In sum, while I entirely agree with the Court that Amtrak
must be regarded as a federal actor for constitutional pur-
poses, it does not by any means necessarily follow that
the present structure of Amtrak is consistent with the Con-
stitution. The constitutional issues that I have outlined
(and perhaps others) all flow from the fact that no matter
what Congress may call Amtrak, the Constitution cannot
be disregarded.

JUSTICE THOMAS, concurring in the judgment.

We have come to a strange place in our separation-of-
powers jurisprudence. Confronted with a statute that au-
thorizes a putatively private market participant to work
hand in hand with an executive agency to craft rules that
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have the force and effect of law, our primary question—
indeed, the primary question the parties ask us to answer—
is whether that market participant is subject to an adequate
measure of control by the Federal Government. We never
even glance at the Constitution to see what it says about
how this authority must be exercised and by whom.

I agree with the Court that the proper disposition in this
case is to vacate the decision below and to remand for further
consideration of respondent’s constitutional challenge to the
metrics and standards. I cannot join the majority’s analysis,
however, because it fails to fully correct the errors that re-
quire us to vacate the Court of Appeals’ decision. I write
separately to describe the framework that I believe should
guide our resolution of delegation challenges and to highlight
serious constitutional defects in the Passenger Rail Invest-
ment and Improvement Act of 2008 (PRIIA) that are prop-
erly presented for the lower courts’ review on remand.

I

The Constitution does not vest the Federal Government
with an undifferentiated “governmental power.” Instead,
the Constitution identifies three types of governmental
power and, in the Vesting Clauses, commits them to three
branches of Government. Those Clauses provide that “[a]ll
legislative Powers herein granted shall be vested in a Con-
gress of the United States,” Art. I, §1, “[t]he executive
Power shall be vested in a President of the United States,”
Art. II, §1, cl. 1, and “[t]he judicial Power of the United
States, shall be vested in one supreme Court, and in such
inferior Courts as the Congress may from time to time or-
dain and establish,” Art. ITI, §1.

These grants are exclusive. See Whitman v. American
Trucking Assns., Inc., 531 U. S. 457, 472 (2001) (legislative
power); Free Enterprise Fund v. Public Company Account-
g Oversight Bd., 561 U. S. 477, 496-497 (2010) (executive
power); Stern v. Marshall, 564 U. S. 462, 482-483 (2011) (ju-
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dicial power). When the Government is called upon to per-
form a function that requires an exercise of legislative, exec-
utive, or judicial power, only the vested recipient of that
power can perform it.

In addition to allocating power among the different
branches, the Constitution identifies certain restrictions on
the manner in which those powers are to be exercised. Ar-
ticle I requires, among other things, that “[e]very Bill which
shall have passed the House of Representatives and the Sen-
ate, shall, before it become a Law, be presented to the Presi-
dent of the United States; If he approve he shall sign it, but
if not he shall return it . ...” Art. I, §7, cl. 2. And al-
though the Constitution is less specific about how the Presi-
dent shall exercise power, it is clear that he may carry out
his duty to take care that the laws be faithfully executed
with the aid of subordinates. Myers v. United States, 272
U. S. 52, 117 (1926), overruled in part on unrelated grounds
in Humphrey’s Executor v. United States, 295 U. S. 602
(1935).

When the Court speaks of Congress improperly delegating
power, what it means is Congress’ authorizing an entity to
exercise power in a manner inconsistent with the Constitu-
tion. For example, Congress improperly “delegates” legis-
lative power when it authorizes an entity other than itself to
make a determination that requires an exercise of legislative
power. See Whitman, supra, at 472. It also improperly
“delegates” legislative power to itself when it authorizes it-
self to act without bicameralism and presentment. See, e. g.,
INS v. Chadha, 462 U. S. 919 (1983). And Congress improp-
erly “delegates”—or, more precisely, authorizes the exercise
of, see Perez v. Mortgage Bankers Assn., post, at 131, 132
(THOMAS, J., concurring in judgment) (noting that Congress
may not “delegate” power it does not possess)—executive
power when it authorizes individuals or groups outside of
the President’s control to perform a function that requires
the exercise of that power. See, e.g., Free Enterprise
Fund, supra.
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In order to be able to adhere to the provisions of the Con-
stitution that allocate and constrain the exercise of these
powers, we must first understand their boundaries. Here, I
do not purport to offer a comprehensive description of these
powers. My purpose is to identify principles relevant to to-
day’s dispute, with an eye to offering guidance to the lower
courts on remand. At issue in this case is the proper divi-
sion between legislative and executive powers. An exami-
nation of the history of those powers reveals how far our
modern separation-of-powers jurisprudence has departed
from the original meaning of the Constitution.

II

The allocation of powers in the Constitution is absolute,
Perez, post, at 115-119 (opinion of THOMAS, J.), but it does
not follow that there is no overlap between the three catego-
ries of governmental power. Certain functions may be per-
formed by two or more branches without either exceeding
its enumerated powers under the Constitution. Resolution
of claims against the Government is the classic example. At
least when Congress waives its sovereign immunity, such
claims may be heard by an Article III court, which adjudi-
cates such claims by an exercise of judicial power. See Ex
parte Bakelite Corp., 279 U. S. 438, 452 (1929). But Con-
gress may also provide for an executive agency to adjudicate
such claims by an exercise of executive power. See ibid.
Or Congress may resolve the claims itself, legislating by spe-
cial Act. See ibid. The question is whether the particular
function requires the exercise of a certain type of power; if
it does, then only the branch in which that power is vested
can perform it. For example, although this Court has long
recognized that it does not necessarily violate the Constitu-
tion for Congress to authorize another branch to make a de-
termination that it could make itself, there are certain core
functions that require the exercise of legislative power and
that only Congress can perform. Wayman v. Southard, 10
Wheat. 1, 43 (1825) (distinguishing between those functions
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Congress must perform itself and those it may leave to an-
other branch).

The function at issue here is the formulation of generally
applicable rules of private conduct. Under the original un-
derstanding of the Constitution, that function requires the
exercise of legislative power. By corollary, the discretion
inherent in executive power does not comprehend the dis-
cretion to formulate generally applicable rules of private
conduct.

A

The idea that the Executive may not formulate generally
applicable rules of private conduct emerged even before the
theory of the separation of powers on which our Constitution
was founded.

The idea has ancient roots in the concept of the “rule of
law,” which has been understood since Greek and Roman
times to mean that a ruler must be subject to the law in
exercising his power and may not govern by will alone. M.
Vile, Constitutionalism and the Separation of Powers 25 (2d
ed. 1998); 2 Bracton, De Legibus et Consuetudinibus Angliae
33 (G. Woodbine ed., S. Thorne transl. 1968). The principle
that a ruler must govern according to law “presupposes at
least two distinct operations, the making of law, and putting
it into effect.” Vile, supra, at 24. Although it was origi-
nally thought “that the rule of law was satisfied if a king
made good laws and always acted according to them,” it be-
came increasingly apparent over time that the rule of law
demanded that the operations of “making” law and of “put-
ting it into effect” be kept separate. W. Gwyn, The Meaning
of the Separation of Powers 35 (1965); see also id., at 8-9.
But when the King’s power was at its height, it was still
accepted that his “principal duty . . . [was] to govern his
people according to law.” 1 W. Blackstone, Commentaries
on the Laws of England 226 (1765) (Commentaries) (empha-
sis added).
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An early expression of this idea in England is seen in the
“constitutional” law concerning crown proclamations. Even
before a more formal separation of powers came about dur-
ing the English Civil War, it was generally thought that the
King could not use his proclamation power to alter the rights
and duties of his subjects. P. Hamburger, Is Administrative
Law Unlawful? 33-34 (2014) (Hamburger). This power
could be exercised by the King only in conjunction with Par-
liament and was exercised through statutes. Ibid.; see also
M. Hale, The Prerogatives of the King 141, 171-172 (D. Yale
ed. 1976). The King might participate in “the legislative
power” by giving his “assent” to laws created by the “con-
currence” of “lords and commons assembled in parliament,”
but he could not of his own accord “make a law or impose a
charge.” Id., at 141.

In 1539, King Henry VIII secured what might be called a
“delegation” of the legislative power by prevailing on Parlia-
ment to pass the Act of Proclamations. Hamburger 35-36.
That Act declared that the King’s proclamations would have
the force and effect of an Act of Parliament. Id., at 37. But
the Act did not permit the King to deprive his subjects of
their property, privileges and franchises, or their lives, ex-
cept as provided by statutory or common law. Id., at 37-
38. Nor did the Act permit him to invalidate “‘any acts, [or]
common laws standing at [that] time in strength and force.””
Id., at 38 (quoting An Act that Proclamations Made by the
King Shall be Obeyed, 31 Hen. VIII, ch. 8, in Eng. Stat. at
Large 263 (1539)).

Even this limited delegation of lawmaking power to the
King was repudiated by Parliament less than a decade later.
Hamburger 38. Reflecting on this period in history, David
Hume would observe that, when Parliament “gave to the
king’s proclamation the same force as to a statute enacted
by parliament,” it “made by one act a total subversion of the
English constitution.” 3 D. Hume, The History of England
From the Invasion of Julius Caesar to the Revolution in 1688,
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p. 266 (1983). By the 17th century, when English scholars
and jurists began to articulate a more formal theory of the
separation of powers, delegations of the type afforded to
King Henry VIII were all but unheard of. Hale, supra, at
172-173.

This is not to say that the Crown did not endeavor to exer-
cise the power to make rules governing private conduct.
King James I made a famous attempt, see Perez, post, at
124-125 (opinion of THOMAS, J.), prompting the influential ju-
rist Chief Justice Edward Coke to write that the King could
not “change any part of the common law, nor create any of-
fence by his proclamation, which was not an offence before,
without Parliament.” Case of Proclamations, 12 Co. Rep.
74,75, 77 Eng. Rep. 1352, 1353 (K. B. 1611). Coke associated
this principle with chapter 39 of Magna Carta,! which
he understood to guarantee that no subject would be de-
prived of a private right—that is, a right of life, liberty,
or property—except in accordance with “the law of the
land,” which consisted only of statutory and common law.
Chapman & McConnell, Due Process as Separation of Pow-
ers, 121 Yale L. J. 1672, 1688 (2012). When the King at-
tempted to fashion rules of private conduct unilaterally, as
he did in the Case of Proclamations, the resulting enforce-
ment action could not be said to accord with “the law of
the land.”

John Locke echoed this view. “[FJreedom of men under
government,” he wrote, “is to have a standing rule to live
by, common to every one of that society, and made by the
legislative power erected in it . . . and not to be subject to
the inconstant, uncertain, unknown, arbitrary will of another

I Chapter 39 of 1215 Magna Carta declared that “[n]o free man shall be
taken, imprisoned, disseised, outlawed, banished, or in any way destroyed,
nor will We proceed against or prosecute him, except by the lawful judg-
ment of his peers and by the law of the land.” A. Howard, Magna Carta:
Text and Commentary 43 (1964).
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’”

man.” J. Locke, Second Treatise of Civil Government § 22,
p- 13 (J. Gough ed. 1947) (Locke) (emphasis added). It fol-
lowed that this freedom required that the power to make the
standing rules and the power to enforce them not lie in the
same hands. See id., §143, at 72. He further concluded
that “[t]he legislative c[ould not] transfer the power of mak-
ing laws to any other hands: for it being but a delegated
power from the people, they who have it [could not] pass it
over to others.” Id., §141, at 71.2

William Blackstone, in his Commentaries, likewise main-
tained that the English Constitution required that no subject
be deprived of core private rights except in accordance with
the law of the land. See 1 Commentaries 129, 134, 137-138.
He defined a “law” as a generally applicable “rule of civil
conduct prescribed by the supreme power in a state, com-
manding what is right and prohibiting what is wrong.” Id.,
at 44 (internal quotation marks omitted). And he defined a
tyrannical government as one in which “the right both of
making and of enforcing the laws, is vested in one and the
same man, or one and the same body of men,” for “wherever
these two powers are united together, there can be no public
liberty.” Id., at 142. Thus, although Blackstone viewed
Parliament as sovereign and capable of changing the consti-
tution, id., at 156, he thought a delegation of lawmaking

2Locke and his contemporaries also believed that requiring laws to be
made in Parliament secured the common interest. W. Gwyn, The Mean-
ing of the Separation of Powers 75 (1965). Parliament would assemble to
do the business of legislation, but then its members would disperse to live
as private citizens under the laws they had created, providing them an
incentive to legislate in the common interest. During Parliament’s ab-
sence, the King might meet certain emergencies through the exercise of
prerogative power, but in order to make new, permanent laws, he would
be required to call Parliament into session. Locke §§143-144, at 72-73.
If the King were not dependent on Parliament to legislate, then this bene-
ficial cycle of periodic lawmaking interspersed with representatives’ living
as private citizens would be broken.
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power to be “disgrace[ful],” 4 id., at 424; see also Hamburger
39, n. 17.
B

These principles about the relationship between private
rights and governmental power profoundly influenced the
men who crafted, debated, and ratified the Constitution.
The document itself and the writings surrounding it reflect
a conviction that the power to make the law and the power
to enforce it must be kept separate, particularly with respect
to the regulation of private conduct.

The Framers’ dedication to the separation of powers has
been well documented, if only half-heartedly honored. See,
e. 9., Mistretta v. United States, 488 U. S. 361, 380-381 (1989).
Most famously, in The Federalist, Madison wrote that “[n]o
political truth is certainly of greater intrinsic value, or
is stamped with the authority of more enlightened patrons
of liberty than” the separation of powers. The Federalist
No. 47, p. 301 (C. Rossiter ed. 1961). “The accumulation of
all powers, legislative, executive, and judiciary, in the same
hands, . . . may justly be pronounced the very definition of
tyranny.” Ibid.; see also Perez, post, at 117-119 (opinion of
THOMAS, J.).

This devotion to the separation of powers is, in part, what
supports our enduring conviction that the Vesting Clauses
are exclusive and that the branch in which a power is vested
may not give it up or otherwise reallocate it. The Framers
were concerned not just with the starting allocation, but
with the “gradual concentration of the several powers in the
same department.” The Federalist No. 51, at 321 (J. Madi-
son). It was this fear that prompted the Framers to build
checks and balances into our constitutional structure, so that
the branches could defend their powers on an ongoing basis.
Ibid.; see also Perez, post, at 117-119 (opinion of THOMAS, J.).

In this sense, the founding generation did not subscribe
to Blackstone’s view of parliamentary supremacy. Parlia-
ment’s violations of the law of the land had been a significant
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complaint of the American Revolution, Chapman & McCon-
nell, 121 Yale L. J., at 1699-1703. And experiments in legis-
lative supremacy in the States had confirmed the idea that
even the legislature must be made subject to the law.
Perez, post, at 117 (opinion of THOMAS, J.). James Wilson
explained the Constitution’s break with the legislative su-
premacy model at the Pennsylvania ratification convention:

“Sir William Blackstone will tell you, that in Britain . . .
the Parliament may alter the form of the government;
and that its power is absolute, without control. The
idea of a constitution, limiting and superintending the
operations of legislative authority, seems not to have
been accurately understood in Britain. . . .

“To control the power and conduct of the legislature,
by an overruling constitution, was an improvement in
the science and practice of government reserved to the
American states.” 2 J. Elliot, Debates on the Federal
Constitution 432 (2d ed. 1863).

See also 4 id., at 63 (A. Maclaine) (contrasting Congress,
which “is to be guided by the Constitution” and “cannot
travel beyond its bounds,” with the Parliament described in
Blackstone’s Commentaries). As an illustration of Black-
stone’s contrasting model of sovereignty, Wilson cited the
Act of Proclamations, by which Parliament had delegated
legislative power to King Henry VIII. 2 id., at 432 (J. Wil-
son); see supra, at 72.

At the center of the Framers’ dedication to the separation
of powers was individual liberty. The Federalist No. 47, at
302 (J. Madison) (quoting Baron de Montesquieu for the prop-
osition that “‘[t]here can be no liberty where the legislative
and executive powers are united in the same person, or body
of magistrates’”). This was not liberty in the sense of free-
dom from all constraint, but liberty as described by Locke:
“to have a standing rule to live by . . . made by the legisia-
tive power,” and to be free from “the inconstant, uncertain,
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unknown, arbitrary will of another man.” Locke §22, at 13.
At the heart of this liberty were the Lockean private rights:
life, liberty, and property. If a person could be deprived of
these private rights on the basis of a rule (or a will) not
enacted by the legislature, then he was not truly free. See
D. Currie, The Constitution in the Supreme Court: The First
One Hundred Years, 1789-1888, p. 272, and n. 268 (1985).?

This history confirms that the core of the legislative power
that the Framers sought to protect from consolidation with
the executive is the power to make “law” in the Blackstonian
sense of generally applicable rules of private conduct.

II1

Even with these sound historical principles in mind, classi-
fying governmental power is an elusive venture. Wayman,
10 Wheat., at 43; The Federalist No. 37, at 228 (J. Madison).
But it is no less important for its difficulty. The “check” the
Judiciary provides to maintain our separation of powers is
enforcement of the rule of law through judicial review.
Perez, post, at 124 (opinion of THOMAS, J.). We may not—
without imperiling the delicate balance of our constitutional
system—forgo our judicial duty to ascertain the meaning of
the Vesting Clauses and to adhere to that meaning as the
law. Perez, post, at 124-126.

We have been willing to check the improper allocation of
executive power, see, e. g., Free Enterprise Fund, 561 U. S.
477; Metropolitan Washington Airports Authority v. Citi-
zens for Abatement of Aircraft Noise, Inc., 501 U.S. 252
(1991), although probably not as often as we should, see, e. ¢g.,

31 do not mean to suggest here that the Framers believed an Act of the
Legislature was sufficient to deprive a person of private rights; only that
it was necessary. See generally Chapman & McConnell, Due Process as
Separation of Powers, 121 Yale L. J. 1672, 1715, 1721-1726 (2012) (discuss-
ing historical evidence that the Framers believed the Due Process Clause
limited Congress’ power to provide by law for the deprivation of private
rights without judicial process).
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Morrison v. Olson, 487 U. S. 6564 (1988). Our record with
regard to legislative power has been far worse.

We have held that the Constitution categorically forbids
Congress to delegate its legislative power to any other body,
Whitman, 531 U. S., at 472, but it has become increasingly
clear to me that the test we have applied to distinguish legis-
lative from executive power largely abdicates our duty to
enforce that prohibition. Implicitly recognizing that the
power to fashion legally binding rules is legislative, we have
nevertheless classified rulemaking as executive (or judicial)
power when the authorizing statute sets out “an intelligible
principle” to guide the rulemaker’s discretion. Ibid. Al-
though the Court may never have intended the boundless
standard the “intelligible principle” test has become, it is
evident that it does not adequately reinforce the Constitu-
tion’s allocation of legislative power. I would return to the
original understanding of the federal legislative power and
require that the Federal Government create generally appli-
cable rules of private conduct only through the constitution-
ally prescribed legislative process.

A

The Court first announced the intelligible-principle test in
J. W. Hampton, Jr., & Co. v. United States, 276 U.S. 394
(1928). That case involved a challenge to a tariff assessed
on a shipment of barium dioxide. Id., at 400. The rate of
the tariff had been set by proclamation of the President, pur-
suant to the so-called flexible tariff provision of the Tariff
Act of 1922. Ibid. That provision authorized the President
to increase or decrease a duty set by the statute if he deter-
mined that the duty did not “‘equalize . . . differences in
costs of production [of the item to which the duty applied] in
the United States and the principal competing country.’””
Id., at 401 (quoting 19 U.S.C. §154 (1925 ed.)). The im-
porter of the barium dioxide challenged the provision as an
unconstitutional delegation of legislative power to the Presi-
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dent. 276 U.S,, at 404. Agreeing that Congress could not
delegate legislative power, the Court nevertheless upheld
the Act as constitutional, setting forth the now-famous for-
mulation: “If Congress shall lay down by legislative act an
intelligible principle to which the person or body authorized
to fix such rates is directed to conform, such legislative ac-
tion is not a forbidden delegation of legislative power.” Id.,
at 4009.

Though worded broadly, the test rested on a narrow foun-
dation. At the time J. W. Hampton was decided, most “dele-
gations” by Congress to the Executive, including the delega-
tion at issue in that case, had taken the form of conditional
legislation. See Marshall Field & Co. v. Clark, 143 U. S.
649, 683-689 (1892). That form of legislation “makes the
suspension of certain provisions and the going into operation
of other provisions of an act of Congress depend upon the
action of the President based upon the occurrence of subse-
quent events, or the ascertainment by him of certain facts,
to be made known by his proclamation.” Id., at 683.

The practice of conditional legislation dates back at least
to the Third Congress in 1794. Id., at 683-689 (collecting
statutes). It first came before the Court in Cargo of Brig
Aurora v. United States, 7 Cranch 382 (1813). There, the
Court considered whether a Presidential proclamation could,
by declaring that France had ceased to violate the neutral
commerce of the United States, reinstate a legislative Act
embargoing British goods. Id., at 384, 388. The Court con-
cluded that the proclamation was effective, seeing “no suffi-
cient reaso[n] why the legislature should not exercise its dis-
cretion . . . either expressly or conditionally, as their
judgment should direct.” Id., at 388.

At least as defined by the Court in Field, the practice of
conditional legislation does not seem to call on the President
to exercise a core function that demands an exercise of legis-
lative power. Congress creates the rule of private conduct,
and the President makes the factual determination that
causes that rule to go into effect. That type of factual de-
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termination seems similar to the type of factual determina-
tion on which an enforcement action is conditioned: Neither
involves an exercise of policy discretion, and both are subject
to review by a court. See Union Bridge Co. v. United
States, 204 U. S. 364, 386 (1907) (explaining that, when the
Secretary of War determined whether bridges unreasonably
obstruct navigation, he “could not be said to exercise strictly
legislative . . . power any more, for instance, than it could be
said that Executive officers exercise such power when, upon
investigation, they ascertain whether a particular applicant
for a pension belongs to a class of persons who, under general
rules prescribed by Congress, are entitled to pensions”).

As it happens, however, conditional statutes sometimes did
call for the President to make at least an implicit policy de-
termination. For example, a 1794 provision entitled “An Act
to authorize the President of the United States to lay, regu-
late and revoke Embargoes,” ch. 41, 1 Stat. 372, called on the
President to impose an embargo on shipping “whenever, in
his opinion, the public safety shall so require . ...” Ibid.
The statutes at issue in Field and J. W. Hampton could simi-
larly be viewed as calling for built-in policy judgments. See
Schoenbrod, The Delegation Doctrine: Could The Court Give
It Substance? 83 Mich. L. Rev. 1223, 1263-1264 (1985).4

4The statute at issue in Field authorized the President to reimpose
statutory duties on exports from a particular country if he found that the
country had imposed “reciprocally unequal and unreasonable” duties on
U.S. exports. 143 U.S., at 692. At least insofar as the terms “unequal”
and “unreasonable” did not have settled common-law definitions that could
be applied mechanically to the facts, they could be said to call for the
President to exercise policy judgment about which duties qualified. See
id., at 699 (Lamar, J., dissenting but concurring in judgment) (The statute
“does not, as was provided in the statutes of 1809 and 1810, entrust the
President with the ascertainment of a fact therein defined upon which the
law is to go into operation. It goes farther than that, and deputes to the
President the power to suspend another section in the same act whenever
‘he may deem’ the action of any foreign nation . . . to be ‘reciprocally
unequal and unreasonable . . .’”). Similarly, the statute at issue in J. W.
Hampton called on the President, with the aid of a commission, to deter-
mine the “‘costs of production’” for various goods—a calculation that
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Such delegations of policy determinations pose a constitu-
tional problem because they effectively permit the President
to define some or all of the content of that rule of conduct.
He may do so expressly—by setting out regulations specify-
ing what conduct jeopardizes “the public safety,” for exam-
ple—or implicitly—by drawing distinctions on an ad hoc
basis. In either event, he does so based on a policy judg-
ment that is not reviewable by the courts, at least to the
extent that the judgment falls within the range of discretion
permitted him by the law. See id., at 1255-1260.

The existence of these statutes should not be taken to sug-
gest that the Constitution, as originally understood, would
permit such delegations. The 1794 embargo statute in-
volved the external relations of the United States, so the
determination it authorized the President to make arguably
did not involve an exercise of core legislative power. See
1d., at 1260-1263 (distinguishing the tariff statute at issue in
Field and J. W. Hampton on these grounds).” Moreover, the

could entail an exercise of policy judgment about the appropriate wage
and profit rates in the relevant industries. 276 U. S., at 401.

5The definition of “law” in England at the time of the ratification did
not necessarily include rules—even rules of private conduct—dealing with
external relations. For example, while “every Englishman [could] claim
a right to abide in his own country so long as he pleases; and not to be
driven from it unless by the sentence of the law,” the King “by his royal
prerogative, [could] issue out his writ ne exeat regnum, and prohibit any
of his subjects from going into foreign parts without licence.” 1 Commen-
taries 133. It is thus likely the Constitution grants the President a
greater measure of discretion in the realm of foreign relations, and the
conditional tariff Acts must be understood accordingly. See Clinton v.
City of New York, 524 U. S. 417, 445 (1998) (distinguishing Field on the
ground that the statute at issue in Field regulated foreign trade); see also
United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 324 (1936)
(“Practically every volume of the United States Statutes contains one or
more acts or joint resolutions of Congress authorizing action by the Presi-
dent in respect of subjects affecting foreign relations, which either leave
the exercise of the power to his unrestricted judgment, or provide a stand-
ard far more general than that which has always been considered requisite
with regard to domestic affairs”). This Court has at least once expressly
relied on this rationale to sanction a delegation of power to make rules
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statute was never subjected to constitutional serutiny. And
when a statute of its kind—that is, a tariff statute calling for
an exercise of policy judgment—finally came before this
Court for consideration in Field, the Court appeared to un-
derstand the statute as calling for no more than a factual
determination. 143 U. S., at 693. The Court thus did not
in that case endorse the principle that the Executive may
fashion generally applicable rules of private conduct and ap-
pears not to have done so until the 20th century.

More to the point, J. W. Hampton can be read to adhere
to the “factual determination” rationale from Field. The
Court concluded its delegation analysis in J. W. Hampton not
with the “intelligible principle” language, but by citing to
Field for the proposition that the “Act did not in any real
sense invest the President with the power of legislation, be-
cause nothing involving the expediency or just operation of
such legislation was left to the determination of the Presi-
dent.” 276 U.S., at 410 (emphasis added); Field, 143 U. S.,
at 692 (explaining that an Act did not “in any real sense,
invest the President with the power of legislation”). Con-
gress had created a “named contingency,” and the President
“was the mere agent of the law-making department to ascer-
tain and declare the event upon which its expressed will was
to take effect.” J W. Hampton, supra, at 410-411.°

The analysis in Field and J. W. Hampton may have been
premised on an incorrect assessment of the statutes before

governing private conduct in the area of foreign trade. See Buttfield v.
Stranahan, 192 U. S. 470, 496 (1904).

5 Contemporary perceptions of the statute were less sanguine. One edi-
torial deemed it “the most dangerous advance in bureaucratic government
ever attempted in America.” D. Schoenbrod, Power Without Responsibil-
ity 36 (1993) (quoting Letter from J. Cotton (Feb. 7, 1929), in With Our
Readers, 13 Constitutional Review 98, 101 (1929)). President-elect Hoo-
ver stirred the public with promises of a repeal: “There is only one com-
mission to which delegation of [the] authority [to set tariffs] can be made.
That is the great commission of [the people’s] own choosing, the Congress
of the United States and the President.” Public Papers of the Presidents,
Herbert Hoover, 1929, p. 565 (1974); see also Schoenbrod, supra, at 36.
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the Court, see n. 4, supra, but neither purported to define
executive power as including the discretion to make gener-
ally applicable rules governing private conduct. To the ex-
tent that our modern jurisprudence treats them as sanction-
ing the “delegation” of such power, it misunderstands their
historical foundations and expands the Court’s holdings.

B

It is nevertheless true that, at the time J. W. Hampton
was decided, there was a growing trend of cases upholding
statutes pursuant to which the Executive exercised the
power of “making . . . subordinate rules within prescribed
limits.” Panama Refining Co. v. Ryan, 293 U. S. 388, 421
(1935); see also id., at 429 (collecting cases). These cases
involved executive power to make “binding rules of con-
duct,” and they were found valid “as subordinate rules . . .
[when] within the framework of the policy which the legisla-
ture ha[d] sufficiently defined.” Id., at 428-429. To the ex-
tent that these cases endorsed authorizing the Executive to
craft generally applicable rules of private conduct, they de-
parted from the precedents on which they purported to rely.

The key decision to which these cases purport to trace
their origin is Wayman, 10 Wheat. 1, but that decision does
not stand for the proposition those cases suggest. Although
it upheld a statute authorizing courts to set rules governing
the execution of their own judgments, id., at 50, its reasoning
strongly suggests that rules of private conduct were not the
proper subject of rulemaking by the courts. Writing for the
Court, Chief Justice Marshall surveyed a number of choices
that could be left to rulemaking by the courts, explaining
that they concerned only “the regulation of the conduct of
the officer of the Court in giving effect to its judgments.”
Id., at 45. When it came to specifying “the mode of obeying
the mandate of a writ,” however, he lamented that “so much
of that which may be done by the judiciary, under the author-
ity of the legislature, seems to be blended with that for which
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the legislature must expressly and directly provide.” Id.,
at 46.

This important passage reflects two premises that Chief
Justice Marshall took for granted, but which are disregarded
in later decisions relying on this precedent: First, reflected in
his discussion of “blending” permissible with impermissible
discretion is the premise that it is not the quantity, but the
quality, of the discretion that determines whether an au-
thorization is constitutional. Second, reflected in the con-
trast Chief Justice Marshall draws between the two types of
rules is the premise that the rules “for which the legislature
must expressly and directly provide” are those regulating
private conduct rather than those regulating the conduct of
court officers.

Thus, when Chief Justice Marshall spoke about the “diffi-
culty in discerning the exact limits within which the legisla-
ture may avail itself of the agency of its Courts,” ibid., he
did not refer to the difficulty in discerning whether the Leg-
islature’s policy guidance is “sufficiently defined,” see Pan-
ama Refining, supra, at 429, but instead the difficulty in dis-
cerning which rules affected substantive private rights and
duties and which did not. We continue to wrestle with this
same distinction today in our decisions distinguishing be-
tween substantive and procedural rules both in diversity
cases and under the Rules Enabling Act. See, e. g., Shady
Grove Orthopedic Associates, P. A. v. Allstate Ins. Co., 559
U. S. 393, 406-407 (2010) (“In the Rules Enabling Act, Con-
gress authorized this Court to promulgate rules of procedure
subject to its review, 28 U. S. C. §2072(a), but with the limita-
tion that those rules ‘shall not abridge, enlarge or modify
any substantive right,” § 2072(b)”).”

"Another early precedent on which the errant “subordinate rule-
making” line of cases relies involves rules governing mining claims on
public land. Jackson v. Roby, 109 U. S. 440, 441 (1883); see also United
States v. Grimaud, 220 U. S. 506 (1911) (sustaining an Act authorizing the
Secretary of Agriculture to make rules and regulations governing the use
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C

Today, the Court has abandoned all pretense of enforcing
a qualitative distinction between legislative and executive
power. To the extent that the “intelligible principle” test
was ever an adequate means of enforcing that distinction, it
has been decoupled from the historical understanding of the
legislative and executive powers and thus does not keep ex-
ecutive “lawmaking” within the bounds of inherent execu-
tive discretion. See Whitman, 531 U. S., at 487 (THOMAS,
J., concurring) (“I am not convinced that the intelligible prin-
ciple doctrine serves to prevent all cessions of legislative
power”). Perhaps we were led astray by the optical illusion
caused by different branches carrying out the same func-
tions, believing that the separation of powers would be sub-
stantially honored so long as the encroachment were not too
great. See, e. g., Loving v. United States, 517 U. S. 748, 773
(1996) (“Separation-of-powers principles are vindicated, not
disserved, by measured cooperation between two political
branches of the Government, each contributing to a lawful
objective through its own processes”). Or perhaps we delib-
erately departed from the separation, bowing to the exigen-
cies of modern Government that were so often cited in cases
upholding challenged delegations of rulemaking authority.®
See, e. g., Mistretta, 488 U. S., at 372 (“[OJur jurisprudence
has been driven by a practical understanding that in our in-
creasingly complex society, replete with ever changing and

and occupancy of public forest reservations). Although perhaps question-
able on its own terms, Jackson is distinguishable because it did not involve
the Government’s reaching out to regulate private conduct, but instead
involved the Government’s setting rules by which individuals might enter
onto public land to avail themselves of resources belonging to the
Government.

8 Much of the upheaval in our delegation jurisprudence occurred during
the Progressive Era, a time marked by an increased faith in the technical
expertise of agencies and a commensurate cynicism about principles of
popular sovereignty. See Perez v. Mortgage Bankers Assn., post, at 129—
130, n. 6 (THOMAS, J., concurring in judgment).
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more technical problems, Congress simply cannot do its job
absent an ability to delegate power under broad general
directives”).

For whatever reason, the intelligible-principle test now re-
quires nothing more than a minimal degree of specificity in
the instructions Congress gives to the Executive when it au-
thorizes the Executive to make rules having the force and
effect of law. And because the Court has “‘almost never felt
qualified to second-guess Congress regarding the permissi-
ble degree of policy judgment that can be left to those exe-
cuting or applying the law,”” Whitman, supra, at 474-475
(majority opinion) (quoting Mistretta, supra, at 416 (SCALIA,
J., dissenting)), the level of specificity it has required has
been very minimal indeed, see 531 U.S., at 474 (collecting
cases upholding delegations to regulate in the “public inter-
est”). Under the guise of the intelligible-principle test, the
Court has allowed the Executive to go beyond the safe realm
of factual investigation to make political judgments about
what is “unfair” or “unnecessary.” See, e.g., American
Power & Light Co. v. SEC, 329 U. S. 90, 104-105 (1946). It
has permitted the Executive to make tradeoffs between com-
peting policy goals. See, e. g., Yakus v. United States, 321
U. S. 414, 420, 423-426 (1944) (approving authorization for
agency to set prices of commodities at levels that “will effec-
tuate the [sometimes conflicting] purposes of thle] Act”); see
also Industrial Union Dept., AFL-CIO v. American Petro-
leum Institute, 448 U. S. 607, 686—-687 (1980) (Rehnquist, J.,
concurring in judgment) (“It is difficult to imagine a more
obvious example of Congress simply avoiding a choice which
was both fundamental for purposes of the statute and yet
politically so divisive that the necessary decision or compro-
mise was difficult, if not impossible, to hammer out in the
legislative forge”). It has even permitted the Executive to
decide which policy goals it wants to pursue. Entergy Corp.
v. Riverkeeper, Inc., 556 U. S. 208, 218-223 (2009) (concluding
that Congress gave the Environmental Protection Agency
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(EPA) discretion to decide whether it should consider costs
in making certain rules). And it has given sanction to the
Executive to craft significant rules of private conduct. See,
e. 9., Whitman, 531 U. S., at 472-476 (approving delegation
to EPA to set national standards for air quality); see also id.,
at 488-489 (Stevens, J., concurring in part and concurring in
judgment) (arguing that the Clean Air Act effects a delega-
tion of legislative power because it authorizes EPA to make
prospective, generally applicable rules of conduct).

Our reluctance to second-guess Congress on the degree of
policy judgment is understandable; our mistake lies in as-
suming that any degree of policy judgment is permissible
when it comes to establishing generally applicable rules gov-
erning private conduct. To understand the “intelligible
principle” test as permitting Congress to delegate policy
judgment in this context is to divorce that test from its his-
tory. It may never be possible perfectly to distinguish be-
tween legislative and executive power, but that does not
mean we may look the other way when the Government asks
us to apply a legally binding rule that is not enacted by Con-
gress pursuant to Article L.

We should return to the original meaning of the Constitu-
tion: The Government may create generally applicable rules
of private conduct only through the proper exercise of legis-
lative power. I accept that this would inhibit the Govern-
ment from acting with the speed and efficiency Congress has
sometimes found desirable. In anticipating that result and
accepting it, I am in good company. John Locke, for exam-
ple, acknowledged that a legislative body “is usually too nu-
merous, and so too slow for the dispatch requisite to execu-
tion.” Locke §160, at 80. But he saw that as a benefit for
legislation, for he believed that the creation of rules of pri-
vate conduct should be an irregular and infrequent occur-
rence. See id., §143, at 72. The Framers, it appears, were
inclined to agree. As Alexander Hamilton explained in
another context, “It may perhaps be said that the power
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of preventing bad laws includes that of preventing good
ones . ... But this objection will have little weight with
those who can properly estimate the mischiefs of that incon-
stancy and mutability in the laws, which form the greatest
blemish in the character and genius of our governments.”
The Federalist No. 73, at 443-444. 1 am comfortable joining
his conclusion that “[t]he injury which may possibly be done
by defeating a few good laws will be amply compensated by
the advantage of preventing a number of bad ones.” Id.,
at 444.
v

Although the majority corrects an undoubted error in the
framing of the delegation dispute below, it does so without
placing that error in the context of the constitutional pro-
visions that govern respondent’s challenge to §207 of the
PRIIA.

A

Until the case arrived in this Court, the parties proceeded
on the assumption that Amtrak is a private entity, albeit one
subject to an unusual degree of governmental control.” The
Court of Appeals agreed. 721 F. 3d 666, 674-677 (CADC
2013). Because it also concluded that Congress delegated
regulatory power to Amtrak, id., at 670-674, and because
this Court has held that delegations of regulatory power to
private parties are impermissible, Carter v. Carter Coal Co.,
298 U. S. 238, 311 (1936), it held the delegation to be unconsti-
tutional, 721 F. 3d, at 677.

Although no provision of the Constitution expressly for-
bids the exercise of governmental power by a private entity,
our so-called “private nondelegation doctrine” flows logically

9See Brief for Appellees in No. 12-5204 (DC), pp. 23-29 (defending §207
under cases upholding statutes “assign[ing] an important role to a private
party”); id., at 29 (“Amtrak . . . is not a private entity comparable to the
[private parties in a relevant precedent]. Although the government does
not control Amtrak’s day-to-day operations, the government exercises sig-
nificant structural control”).
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from the three Vesting Clauses. Because a private entity is
neither Congress, nor the President or one of his agents, nor
the Supreme Court or an inferior court established by Con-
gress, the Vesting Clauses would categorically preclude it
from exercising the legislative, executive, or judicial powers
of the Federal Government. In short, the “private nondele-
gation doctrine” is merely one application of the provisions
of the Constitution that forbid Congress to allocate power to
an ineligible entity, whether governmental or private.

For this reason, a conclusion that Amtrak is private—that
is, not part of the Government at all—would necessarily
mean that it cannot exercise these three categories of gov-
ernmental power. But the converse is not true: A determi-
nation that Amtrak acts as a governmental entity in crafting
the metrics and standards says nothing about whether it prop-
erly exercises governmental power when it does so. An en-
tity that “was created by the Government, is controlled by the
Government, and operates for the Government’s benefit,”
ante, at 53 (majority opinion), but that is not properly consti-
tuted to exercise a power under one of the Vesting Clauses, is
no better qualified to be a delegatee of that power than is a
purely private one. To its credit, the majority does not hold
otherwise. It merely refutes the Court of Appeals’ premise
that Amtrakis private. But this answer could be read to sug-
gest, wrongly, that our conclusion about Amtrak’s status has
some constitutional significance for “delegation” purposes.

B

The first step in the Court of Appeals’ analysis on remand
should be to classify the power that § 207 purports to author-
ize Amtrak to exercise. The second step should be to deter-
mine whether the Constitution’s requirements for the exer-
cise of that power have been satisfied.

1

Under the original understanding of the legislative and
executive power, Amtrak’s role in the creation of metrics and
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standards requires an exercise of legislative power because
it allows Amtrak to decide the applicability of standards
that provide content to generally applicable rules of private
conduct.

Specifically, the metrics and standards alter the railroads’
common-carrier obligations under 49 U. S. C. §11101. Host
railroads may enter into contracts with Amtrak under
§§ 10908 and 24308 to fulfill their common-carrier obligations.
The metrics and standards shape the types of contracts that
satisfy the common-carrier obligations because §207 pro-
vides that “Amtrak and its host rail carriers shall” include
the metrics and standards in their contracts “[t]Jo the extent
practicable.” PRIIA §207(c), 49 U. S. C. §24101 (note) (em-
phasis added). As JUSTICE ALITO explains, it matters little
that the railroads may avoid incorporating the metrics and
standards by arguing that incorporation is impracticable; the
point is that they have a legal duty to try—a duty the sub-
stance of which is defined by the metrics and standards.
See ante, at 58-59 (concurring opinion). And that duty is
backed up by the Surface Transportation Board’s coercive
power to impose “reasonable terms” on host railroads when
they fail to come to an agreement with Amtrak. §24308(a)
(2)(A)(ii). Presumably, when it is “practicable” to incorpo-
rate the metrics and standards, the Board is better posi-
tioned to deem such terms “reasonable” and to force them
upon the railroads.

Although the Government’s argument to the contrary will
presumably change now that the Court has held that Amtrak
is a governmental entity, it argued before this Court that
Amtrak did not exercise meaningful power because other
“governmental entities had sufficient control over the devel-
opment and adoption of the metrics and standards.” Brief
for Petitioners 19-26. For support, the Government relied
on two questionable precedents in which this Court held that
Congress may grant private actors the power to determine
whether a government regulation will go into effect: Currin


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


90 DEPARTMENT OF TRANSPORTATION v. ASSOCIATION
OF AMERICAN RAILROADS

THOMAS, J., concurring in judgment

v. Wallace, 306 U.S. 1 (1939), and United States v. Rock
Royal Co-operative, Inc., 307 U. S. 533 (1939). Those prece-
dents reason that it does not require an exercise of legisla-
tive power to decide whether and when legally binding rules
of private conduct will go into effect. Currin, supra, at 16—
18; Rock Royal, supra, at 574-577. But as I have explained
above, to the extent that this decision involves an exercise of
policy discretion, it requires an exercise of legislative power.
Supra, at 85-87. In any event, these precedents are directly
contrary to our more recent holding that a discretionary
“veto” necessarily involves an exercise of legislative power.
See INS v. Chadha, 462 U. S., at 952-953; see also id., at
987 (White, J., dissenting) (noting that the power Congress
reserved to itself was virtually identical to the power it con-
ferred on private parties in Currin and Rock Royal). As
such, Currin and Rock Royal have been discredited and lack
any force as precedents.

Section 207 therefore violates the Constitution. Article I,
§1, vests the legislative power in Congress, and Amtrak is
not Congress. The procedures that §207 sets forth for
enacting the metrics and standards also do not comply with
bicameralism and presentment. Art. I, §7. For these rea-
sons, the metrics and standards promulgated under this pro-
vision are invalid.

2

I recognize, of course, that the courts below will be bound
to apply our “intelligible principle” test. I recognize, too,
that that test means so little that the courts are likely to
conclude that §207 calls for nothing more than the exercise
of executive power. Having made that determination, the
Court of Appeals must then determine whether Amtrak is
constitutionally eligible to exercise executive power.

As noted, Article IT of the Constitution vests the executive
power in a “President of the United States of America.”
Art. II, §1. Amtrak, of course, is not the President of the
United States, but this fact does not immediately disqualify
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it from the exercise of executive power. Congress may au-
thorize subordinates of the President to exercise such power,
so long as they remain subject to Presidential control.

The critical question, then, is whether Amtrak is ade-
quately subject to Presidential control. See Myers, 272
U.S., at 117. Our precedents treat appointment and re-
moval powers as the primary devices of executive control,
Free Enterprise Fund, 561 U. S., at 492, and that should be
the starting point of the Court of Appeals’ analysis. As
JUSTICE ALITO’s concurrence demonstrates, however, there
are other constitutional requirements that the Court of Ap-
peals should also scrutinize in deciding whether Amtrak is
constitutionally eligible to exercise the power §207 confers

on it.
%k %k %k

In this case, Congress has permitted a corporation subject
only to limited control by the President to create legally
binding rules. These rules give content to private railroads’
statutory duty to share their private infrastructure with
Amtrak. This arrangement raises serious constitutional
questions to which the majority’s holding that Amtrak is a
governmental entity is all but a non sequitur. These con-
cerns merit close consideration by the courts below and by
this Court if the case reaches us again. We have too long
abrogated our duty to enforce the separation of powers re-
quired by our Constitution. We have overseen and sanc-
tioned the growth of an administrative system that concen-
trates the power to make laws and the power to enforce them
in the hands of a vast and unaccountable administrative ap-
paratus that finds no comfortable home in our constitutional
structure. The end result may be trains that run on time
(although I doubt it), but the cost is to our Constitution and
the individual liberty it protects.
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PEREZ, SECRETARY OF LABOR, ET AL. ». MORTGAGE
BANKERS ASSOCIATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-1041. Argued December 1, 2014—Decided March 9, 2015*

The Administrative Procedure Act (APA) establishes the procedures fed-
eral administrative agencies use for “rule making,” defined as the proc-
ess of “formulating, amending, or repealing a rule.” 5 U.S. C. §551(5).
The APA distinguishes between two types of rules: So-called “legisla-
tive rules” are issued through notice-and-comment rulemaking, see
§§553(b), (c), and have the “force and effect of law,” Chrysler Corp. v.
Brown, 441 U. S. 281, 302-303. “Interpretive rules,” by contrast, are
“issued . . . to advise the public of the agency’s construction of the stat-
utes and rules which it administers,” Shalala v. Guernsey Memorial
Hospital, 514 U.S. 87, 99, do not require notice-and-comment rule-
making, and “do not have the force and effect of law,” ibid.

In 1999 and 2001, the Department of Labor’s Wage and Hour Division
issued letters opining that mortgage-loan officers do not qualify for the
administrative exemption to overtime pay requirements under the Fair
Labor Standards Act of 1938. In 2004, the Department issued new reg-
ulations regarding the exemption. Respondent Mortgage Bankers As-
sociation (MBA) requested a new interpretation of the revised regula-
tions as they applied to mortgage-loan officers, and in 2006, the Wage
and Hour Division issued an opinion letter finding that mortgage-loan
officers fell within the administrative exemption under the 2004 regula-
tions. In 2010, the Department again altered its interpretation of the
administrative exemption. Without notice or an opportunity for com-
ment, the Department withdrew the 2006 opinion letter and issued an
Administrator’s Interpretation concluding that mortgage-loan officers
do not qualify for the administrative exemption.

MBA filed suit contending, as relevant here, that the Administrator’s
Interpretation was procedurally invalid under the D. C. Circuit’s deci-
sion in Paralyzed Veterans of Am. v. D. C. Arena L. P., 117 F. 3d 579.
The Paralyzed Veterans doctrine holds that an agency must use the
APA’s notice-and-comment procedures when it wishes to issue a new
interpretation of a regulation that deviates significantly from a pre-
viously adopted interpretation. The District Court granted summary

*Together with No. 13-1052, Nickols et al. v. Mortgage Bankers Associ-
ation, also on certiorari to the same court.
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judgment to the Department, but the D. C. Circuit applied Paralyzed
Veterans and reversed.

Held: The Paralyzed Veterans doctrine is contrary to the clear text of
the APA’s rulemaking provisions and improperly imposes on agencies
an obligation beyond the APA’s maximum procedural requirements.
Pp. 100-107.

(a) The APA’s categorical exemption of interpretive rules from the
notice-and-comment process is fatal to the Paralyzed Veterans doctrine.
The D. C. Circuit’s reading of the APA conflates the differing purposes of
§§2 and 4 of the Act. Section 2 requires agencies to use the same proce-
dures when they amend or repeal a rule as they used to issue the rule, see
5U. S. C. §551(5), but it does not say what procedures an agency must use
when it engages in rulemaking. That is the purpose of §4. And §4 spe-
cifically exempts interpretive rules from notice-and-comment require-
ments. Because an agency is not required to use notice-and-comment
procedures to issue an initial interpretive rule, it is also not required to
use those procedures to amend or repeal that rule. Pp. 100-101.

(b) This straightforward reading of the APA harmonizes with long-
standing principles of this Court’s administrative law jurisprudence,
which has consistently held that the APA “sets forth the full extent
of judicial authority to review executive agency action for procedural
correctness,” FCC v. Fox Television Stations, Inc., 556 U. S. 502, 513.
The APA’s rulemaking provisions are no exception: Section 4 establishes
“the maximum procedural requirements” that courts may impose upon
agencies engaged in rulemaking. Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 524.
By mandating notice-and-comment procedures when an agency changes
its interpretation of one of the regulations it enforces, Paralyzed Veter-
ans creates a judge-made procedural right that is inconsistent with Con-
gress’ standards. Pp. 101-103.

(c) MBA'’s reasons for upholding the Paralyzed Veterans doctrine are
unpersuasive. Pp. 103-107.

(1) MBA asserts that an agency interpretation of a regulation
that significantly alters the agency’s prior interpretation effectively
amends the underlying regulation. That assertion conflicts with the
ordinary meaning of the words “amend” and “interpret,” and it is impos-
sible to reconcile with the longstanding recognition that interpretive
rules do not have the force and effect of law. MBA'’s theory is particu-
larly odd in light of the limitations of the Paralyzed Veterans doctrine,
which applies only when an agency has previously adopted an interpre-
tation of its regulation. MBA fails to explain why its argument regard-
ing revised interpretations should not also extend to the agency’s first
interpretation. Christensen v. Harris County, 529 U. S. 576, and Sha-
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lala v. Guernsey Memorial Hospital, 514 U.S. 87, distinguished.
Pp. 103-105.

(2) MBA also contends that the Paralyzed Veterans doctrine re-
inforces the APA’s goal of procedural fairness. But the APA already
provides recourse to regulated entities from agency decisions that skirt
notice-and-comment provisions by placing a variety of constraints on
agency decisionmaking, e. g., the arbitrary and capricious standard. In
addition, Congress may include safe-harbor provisions in legislation
to shelter regulated entities from liability when they rely on pre-
vious agency interpretations. See, e.g., 29 U.S.C. §§259(a), (b)(1).
Pp. 105-106.

(3) MBA has waived its argument that the 2010 Administrator’s
Interpretation should be classified as a legislative rule. From the be-
ginning, this suit has been litigated on the understanding that the Ad-
ministrator’s Interpretation is an interpretive rule. Neither the Dis-
trict Court nor the Court of Appeals addressed this argument below,
and MBA did not raise it here in opposing certiorari. P. 107.

720 F. 3d 966, reversed.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and KENNEDY, GINSBURG, BREYER, and KAGAN, JJ., joined, and in
which ALITO, J., joined except for Part III-B. ALITO, J., filed an opinion
concurring in part and concurring in the judgment, post, p. 107. SCALIA,
J., post, p. 108, and THOMAS, J., post, p. 112, filed opinions concurring in
the judgment.

Deputy Solicitor General Kneedler argued the cause for
petitioners in both cases. With him on the briefs for peti-
tioners in No. 13-1041 were Solicitor General Verrilli, As-
sistant Attorney General Delery, Anthony A. Yang, Douglas
N. Letter, Anthony J. Steinmeyer, and M. Patricia Smith.
Adam W. Hansen filed briefs for petitioners in No. 13-1052.
With him on the briefs were Paul J. Lukas, Rachhana T.
Srey, and Sundeep Hora.

Allyson Ho argued the cause for respondent Mortgage
Bankers Association in both cases. With her on the brief
were John C. Sullivan, Sam S. Shauwlson, and Michael W.
Steinberg.t

TBriefs of amici curiae urging affirmance in both cases were filed for
the American Hospital Association et al. by Beth Heifetz, Catherine E.
Livingston, and Frank Trinity; for the Cato Institute et al. by C. Boyden
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JUSTICE SOTOMAYOR delivered the opinion of the Court.

When a federal administrative agency first issues a rule
interpreting one of its regulations, it is generally not re-
quired to follow the notice-and-comment rulemaking proce-
dures of the Administrative Procedure Act (APA or Act).
See 5 U. S. C. §553(b)(A). The United States Court of Ap-
peals for the District of Columbia Circuit has nevertheless
held, in a line of cases beginning with Paralyzed Veterans of
Am. v. D. C. Arena L. P., 117 F. 3d 579 (1997), that an agency
must use the APA’s notice-and-comment procedures when it
wishes to issue a new interpretation of a regulation that de-
viates significantly from one the agency has previously
adopted. The question in these cases is whether the rule
announced in Paralyzed Veterans is consistent with the
APA. We hold that it is not.

I
A

The APA establishes the procedures federal administra-
tive agencies use for “rule making,” defined as the process
of “formulating, amending, or repealing a rule.” §551(5).
“Rule,” in turn, is defined broadly to include “statement[s] of
general or particular applicability and future effect” that are

Gray, Adam J. White, and Ilya Shapiro; for the Center for Constitutional
Jurisprudence by John C. Eastman and Anthony T. Caso; for the Chamber
of the Commerce of the United States of America et al. by Shay Dvoretz-
sky, Jeffrey Johnson, Richard Moskowitz, and Kate Comerford Todd; for
the National Federation of Independent Business et al. by Evan A. Young,
for the National Mining Association by Michael S. Giannotto and William
M. Jay; for Quicken Loans Inc. by Robert J Muchnick, William D.
Sargent, and Jeffrey B. Morganroth; for State and Local Government As-
sociations by James C. Ho, Ashley E. Johnson, and Lisa E. Soronen; for
the Thomas Jefferson Institute for Public Policy by M. Miller Baker; for
the Utility Air Regulatory Group et al. by F. William Brownell, William
L. Wehrum, and Makram B. Jaber; and for the Washington Legal Founda-
tion et al. by Richard A. Samp and Cory L. Andrews.
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designed to “implement, interpret, or prescribe law or pol-
icy.” §551(4).

Section 4 of the APA, 5 U. S. C. §553, prescribes a three-
step procedure for so-called “notice-and-comment rule-
making.” First, the agency must issue a “[g]eneral notice
of proposed rule making,” ordinarily by publication in the
Federal Register. §553(b). Second, if “notice [is] re-
quired,” the agency must “give interested persons an oppor-
tunity to participate in the rule making through submission
of written data, views, or arguments.” §553(c). An agency
must consider and respond to significant comments received
during the period for public comment. See Citizens to Pre-
serve Querton Park, Inc. v. Volpe, 401 U. S. 402, 416 (1971);
Thompson v. Clark, 741 F. 2d 401, 408 (CADC 1984). Third,
when the agency promulgates the final rule, it must include
in the rule’s text “a concise general statement of [its] basis
and purpose.” §553(c). Rules issued through the notice-
and-comment process are often referred to as “legislative
rules” because they have the “force and effect of law.”
Chrysler Corp. v. Brown, 441 U. S. 281, 302-303 (1979) (inter-
nal quotation marks omitted).

Not all “rules” must be issued through the notice-and-
comment process. Section 4(b)(A) of the APA provides that,
unless another statute states otherwise, the notice-and-
comment requirement “does not apply” to “interpretative
rules, general statements of policy, or rules of agency
organization, procedure, or practice.” 5 U.S. C. §553(b)(A).
The term “interpretative rule,” or “interpretive rule,”! is
not further defined by the APA, and its precise meaning is
the source of much scholarly and judicial debate. See gener-
ally Pierce, Distinguishing Legislative Rules From Interpre-
tative Rules, 52 Admin. L. Rev. 547 (2000); Manning, Nonleg-
islative Rules, 72 Geo. Wash. L. Rev. 893 (2004). We need
not, and do not, wade into that debate here. For our pur-

1The latter is the more common phrasing today, and the one we use
throughout this opinion.
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poses, it suffices to say that the critical feature of interpre-
tive rules is that they are “issued by an agency to advise
the public of the agency’s construction of the statutes and
rules which it administers.” Shalala v. Guernsey Memorial
Hospital, 514 U. S. 87, 99 (1995) (internal quotation marks
omitted). The absence of a notice-and-comment obligation
makes the process of issuing interpretive rules compara-
tively easier for agencies than issuing legislative rules. But
that convenience comes at a price: Interpretive rules “do not
have the force and effect of law and are not accorded that
weight in the adjudicatory process.” Ibid.

B

These cases began as a dispute over efforts by the Depart-
ment of Labor to determine whether mortgage-loan officers
are covered by the Fair Labor Standards Act of 1938
(FLSA), 52 Stat. 1060, as amended, 29 U. S. C. §201 et seq.
The FLSA “establishe[s] a minimum wage and overtime
compensation for each hour worked in excess of 40 hours
in each workweek” for many employees. Integrity Staffing
Solutions, Inc. v. Busk, 574 U.S. 27, 31 (2014). Certain
classes of employees, however, are exempt from these provi-
sions. Among these exempt individuals are those “em-
ployed in a bona fide executive, administrative, or profes-
sional capacity . .. or in the capacity of outside salesman....”
§213(a)(1). The exemption for such employees is known as
the “administrative” exemption.

The FLSA grants the Secretary of Labor authority to “de-
fin[e]” and “delimi[t]” the categories of exempt administra-
tive employees. Ibid. The Secretary’s current regulations
regarding the administrative exemption were promulgated
in 2004 through a notice-and-comment rulemaking. As rele-
vant here, the 2004 regulations differed from the previous
regulations in that they contained a new section providing
several examples of exempt administrative employees. See
29 CFR §541.203. One of the examples is “[e]mployees in
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the financial services industry,” who, depending on the na-
ture of their day-to-day work, “generally meet the duties re-
quirements for the administrative exception.” §541.203(b).
The financial services example ends with a caveat, noting
that “an employee whose primary duty is selling financial
products does not qualify for the administrative exemp-
tion.” Ibid.

In 1999 and again in 2001, the Department’s Wage and
Hour Division issued letters opining that mortgage-loan
officers do not qualify for the administrative exemption.
See Opinion Letter, Loan Officers/Exempt Status, 6A LRR,
Wages and Hours Manual 99:8351 (Feb. 16, 2001); Opinion
Letter, Mortgage Loan Officers/Exempt Status, id., at
99:8249. (May 17, 1999). In other words, the Department
concluded that the FLSA’s minimum wage and maximum
hour requirements applied to mortgage-loan officers. When
the Department promulgated its current FLSA regulations
in 2004, respondent Mortgage Bankers Association (MBA),
a national trade association representing real estate finance
companies, requested a new opinion interpreting the revised
regulations. In 2006, the Department issued an opinion let-
ter finding that mortgage-loan officers fell within the admin-
istrative exemption under the 2004 regulations. See App.
to Pet. for Cert. in No. 13-1041, pp. 70a-84a. Four years
later, however, the Wage and Hour Division again altered its
interpretation of the FLSA’s administrative exemption as it
applied to mortgage-loan officers. Id., at 49a-69a. Re-
viewing the provisions of the 2004 regulations and judicial
decisions addressing the administrative exemption, the De-
partment’s 2010 Administrator’s Interpretation concluded
that mortgage-loan officers “have a primary duty of making
sales for their employers, and, therefore, do not qualify” for
the administrative exemption. Id., at 49a, 69a. The De-
partment accordingly withdrew its 2006 opinion letter, which
it now viewed as relying on “misleading assumption[s] and
selective and narrow analysis” of the exemption example in
§541.203(b). Id., at 68a. Like the 1999, 2001, and 2006
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opinion letters, the 2010 Administrator’s Interpretation was
issued without notice or an opportunity for comment.

C

MBA filed a complaint in Federal District Court challeng-
ing the Administrator’s Interpretation. MBA contended
that the document was inconsistent with the 2004 regulation
it purported to interpret, and thus arbitrary and capricious in
violation of § 10 of the APA,5 U. S. C. §706. More pertinent
to these cases, MBA also argued that the Administrator’s In-
terpretation was procedurally invalid in light of the D. C. Cir-
cuit’s decision in Paralyzed Veterans, 117 F. 3d 579. Under
the Paralyzed Veterans doctrine, if “an agency has given its
regulation a definitive interpretation, and later significantly
revises that interpretation, the agency has in effect amended
its rule, something it may not accomplish” under the APA
“without notice and comment.” Alaska Professional Hunt-
ers Assn., Inc. v. FAA, 177 F. 3d 1030, 1034 (CADC 1999).
Three former mortgage-loan officers—Beverly Buck, Ryan
Henry, and Jerome Nickols—subsequently intervened in the
case to defend the Administrator’s Interpretation.?

The District Court granted summary judgment to the De-
partment. Mortgage Bankers Assn. v. Solis, 864 F. Supp.
2d 193 (DC 2012). Though it accepted the parties’ charac-
terization of the Administrator’s Interpretation as an inter-
pretive rule, id., at 203, n. 7, the District Court determined
that the Paralyzed Veterams doctrine was inapplicable be-
cause MBA had failed to establish its reliance on the contrary
interpretation expressed in the Department’s 2006 opinion
letter. The Administrator’s Interpretation, the District
Court further determined, was fully supported by the text
of the 2004 FLSA regulations. The court accordingly held
that the 2010 interpretation was not arbitrary or capricious.?

2Buck, Henry, and Nickols are petitioners in No. 13-1052 and respond-
ents in No. 13-1041.

3MBA did not challenge this aspect of the District Court’s decision on
appeal.
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The D. C. Circuit reversed. Mortgage Bankers Assn. v.
Harris, 720 F. 3d 966 (2013). Bound to the rule of Paralyzed
Veterans by precedent, the Court of Appeals rejected the
Government’s call to abandon the doctrine. 720 F. 3d, at
967, n. 1. In the court’s view, “[t]he only question” properly
before it was whether the District Court had erred in requir-
ing MBA to prove that it relied on the Department’s prior
interpretation. Id., at 967. Explaining that reliance was
not a required element of the Paralyzed Veterans doctrine,
and noting the Department’s concession that a prior, con-
flicting interpretation of the 2004 regulations existed, the
D. C. Circuit concluded that the 2010 Administrator’s Inter-
pretation had to be vacated.

We granted certiorari, 573 U.S. 916 (2014), and now
reverse.

II

The Paralyzed Veterans doctrine is contrary to the clear
text of the APA’s rulemaking provisions, and it improperly
imposes on agencies an obligation beyond the “maximum
procedural requirements” specified in the APA, Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U. S. 519, 524 (1978).

A

The text of the APA answers the question presented.
Section 4 of the APA provides that “notice of proposed rule
making shall be published in the Federal Register.” 5
U.S. C. §553(b). When such notice is required by the APA,
“the agency shall give interested persons an opportunity
to participate in the rule making.” §553(c). But §4 fur-
ther states that unless “notice or hearing is required by stat-
ute,” the Act’s notice-and-comment requirement “does not
apply . . . to interpretative rules.” §553(b)(A). This ex-
emption of interpretive rules from the notice-and-comment
process is categorical, and it is fatal to the rule announced in
Paralyzed Veterans.
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Rather than examining the exemption for interpretive
rules contained in §4(b)(A) of the APA, the D. C. Circuit in
Paralyzed Veterans focused its attention on §2 of the Act.
That section defines “rule making” to include not only the
initial issuance of new rules, but also “repeal[s]” or “amend-
[ments]” of existing rules. See §551(5). Because notice-
and-comment requirements may apply even to these later
agency actions, the court reasoned, “allow[ing] an agency
to make a fundamental change in its interpretation of a
substantive regulation without notice and comment” would
undermine the APA’s procedural framework. 117 F. 3d,
at 586.

This reading of the APA conflates the differing purposes
of §§2 and 4 of the Act. Section 2 defines what a rule-
making is. It does not, however, say what procedures an
agency must use when it engages in rulemaking. That is
the purpose of §4. And §4 specifically exempts interpretive
rules from the notice-and-comment requirements that apply
to legislative rules. So, the D. C. Circuit correctly read §2
of the APA to mandate that agencies use the same proce-
dures when they amend or repeal a rule as they used to issue
the rule in the first instance. See FCC v. Fox Television
Stations, Inc., 556 U. S. 502, 515 (2009) (the APA “make[s] no
distinction . . . between initial agency action and subsequent
agency action undoing or revising that action”). Where the
court went wrong was in failing to apply that accurate under-
standing of §2 to the exemption for interpretive rules con-
tained in §4: Because an agency is not required to use notice-
and-comment procedures to issue an initial interpretive rule,
it is also not required to use those procedures when it
amends or repeals that interpretive rule.

B

The straightforward reading of the APA we now adopt
harmonizes with longstanding principles of our administra-
tive law jurisprudence. Time and again, we have reiterated
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that the APA “sets forth the full extent of judicial authority
to review executive agency action for procedural correct-
ness.” Id., at 513. Beyond the APA’s minimum require-
ments, courts lack authority “to impose upon [an] agency its
own notion of which procedures are ‘best’ or most likely to
further some vague, undefined public good.” Vermont Yan-
kee, 435 U. S., at 549. To do otherwise would violate “the
very basic tenet of administrative law that agencies should
be free to fashion their own rules of procedure.” Id., at 544.

These foundational principles apply with equal force to the
APA’s procedures for rulemaking. We explained in Ver-
mont Yankee that §4 of the Act “established the maximum
procedural requirements which Congress was willing to have
the courts impose upon agencies in conducting rulemaking
procedures.” Id., at 524. “Agencies are free to grant addi-
tional procedural rights in the exercise of their discretion,
but reviewing courts are generally not free to impose them
if the agencies have not chosen to grant them.” Ibid.

The Paralyzed Veterams doctrine creates just such a
judge-made procedural right: the right to notice and an op-
portunity to comment when an agency changes its interpre-
tation of one of the regulations it enforces. That require-
ment may be wise policy. Or it may not. Regardless,
imposing such an obligation is the responsibility of Congress
or the administrative agencies, not the courts. We trust
that Congress weighed the costs and benefits of placing more
rigorous procedural restrictions on the issuance of interpre-
tive rules. See Vermont Yankee, 435 U.S., at 523 (when
Congress enacted the APA, it “settled long-continued and
hard-fought contentions, and enact[ed] a formula upon which
opposing social and political forces have come to rest” (inter-
nal quotation marks omitted)). In the end, Congress de-
cided to adopt standards that permit agencies to promulgate
freely such rules—whether or not they are consistent with
earlier interpretations. That the D. C. Circuit would have
struck the balance differently does not permit that court or
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this one to overturn Congress’ contrary judgment. Cf. Law
v. Stegel, 571 U. S. 415, 427 (2014).

III

MBA offers several reasons why the Paralyzed Veterans
doctrine should be upheld. They are not persuasive.

A

MBA begins its defense of the Paralyzed Veterans doc-
trine by attempting to bolster the D. C. Circuit’s reading
of the APA. “Paralyzed Veterans,” MBA contends, “simply
acknowledges the reality that where an agency significantly
alters a prior, definitive interpretation of a regulation, it has
effectively amended the regulation itself,” something that
under the APA requires use of notice-and-comment proce-
dures. Brief for Respondent MBA 20-21.

The act of “amending,” however, in both ordinary parlance
and legal usage, has its own meaning separate and apart
from the act of “interpreting.” Compare Black’s Law Dic-
tionary 98 (10th ed. 2014) (defining “amend” as “[t]o change
the wording of” or “formally alter . . . by striking out, insert-
ing, or substituting words”) with id., at 943 (defining “inter-
pret” as “[tlo ascertain the meaning and significance of
thoughts expressed in words”). One would not normally say
that a court “amends” a statute when it interprets its text.
So too can an agency “interpret” a regulation without “effec-
tively amend[ing]” the underlying source of law. MBA does
not explain kow, precisely, an interpretive rule changes the
regulation it interprets, and its assertion is impossible to rec-
oncile with the longstanding recognition that interpretive
rules do not have the force and effect of law. See Chrysler
Corp., 441 U. S,, at 302, n. 31 (citing Attorney General’s Man-
ual on the Administrative Procedure Act 30, n. 3 (1947));
Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944).

MBA’s “interpretation-as-amendment” theory is particu-
larly odd in light of the limitations of the Paralyzed Veterans
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doctrine. Recall that the rule of Paralyzed Veterans applies
only when an agency has previously adopted an interpreta-
tion of its regulation. Yet in that initial interpretation as
much as all that come after, the agency is giving a definite
meaning to an ambiguous text—the very act MBA insists
requires notice and comment. MBA is unable to say why its
arguments regarding revised interpretations should not also
extend to the agency’s first interpretation.*

Next, MBA argues that the Paralyzed Veterans doctrine
is more consistent with this Court’s “functional” approach
to interpreting the APA. Relying on Christensen v. Harris
County, 529 U. S. 576 (2000), and Shalala v. Guernsey Memo-
rial Hospital, 514 U. S. 87, MBA contends that we have al-
ready recognized that an agency may not “avoid notice-and-
comment procedures by cloaking its actions in the mantle of
mere ‘interpretation.’” Brief for Respondent MBA 23-24.

Neither of the cases MBA cites supports its argument.
Our decision in Christensen did not address a change in
agency interpretation. Instead, we there refused to give
deference to an agency’s interpretation of an unambiguous
regulation, observing that to defer in such a case would allow
the agency “to create de facto a new regulation.” 529 U. S.,
at 588. Put differently, Christensen held that the agency

*MBA alternatively suggests that interpretive rules have the force of
law because an agency’s interpretation of its own regulations may be enti-
tled to deference under Auer v. Robbins, 519 U. S. 452 (1997), and Bowles
v. Seminole Rock & Sand Co., 325 U. S. 410 (1945). Even in cases where
an agency’s interpretation receives Auer deference, however, it is the
court that ultimately decides whether a given regulation means what
the agency says. Moreover, Auer deference is not an inexorable com-
mand in all cases. See Christopher v. SmithKline Beecham Corp., 567
U. S. 142, 155 (2012) (Auer deference is inappropriate “when the agency’s
interpretation is plainly erroneous or inconsistent with the regulation” or
“when there is reason to suspect that the agency’s interpretation does not
reflect the agency’s fair and considered judgment” (internal quotation
marks omitted)); Thomas Jefferson Univ. v. Shalala, 512 U. S. 504, 515
(1994) (“[Aln agency’s interpretation of a . . . regulation that conflicts with
a prior interpretation is entitled to considerably less deference than a con-
sistently held agency view” (internal quotation marks omitted)).
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interpretation at issue was substantively invalid because it
conflicted with the text of the regulation the agency pur-
ported to interpret. That holding is irrelevant to this suit
and to the Paralyzed Veterans rule, which assesses whether
an agency interpretation is procedurally invalid.

As for Guernsey, that case is fully consistent with—in-
deed, confirms—what the text of the APA makes plain: “In-
terpretive rules do not require notice and comment.” 514
U.S., at 99. Sidestepping this inconvenient language, MBA
instead quotes a portion of the Court’s opinion stating that
“APA rulemaking would still be required if [an agency]
adopted a new position inconsistent with . . . existing regula-
tions.” Id., at 100. But the statement on which MBA relies
is dictum. Worse, it is dictum taken out of context. The
“regulations” to which the Court referred were two provi-
sions of the Medicare reimbursement scheme. And it is ap-
parent from the Court’s description of these regulations in
Part II of the opinion that they were legislative rules, issued
through the notice-and-comment process. See id., at 91-92
(noting that the disputed regulations were codified in the
Code of Federal Regulations). Read properly, then, the
cited passage from Guernsey merely means that “an agency
may only change its interpretation if the revised interpreta-
tion is consistent with the underlying regulations.” Brief
for Petitioners in No. 13-1052, p. 44.

B

In the main, MBA attempts to justify the Paralyzed Veter-
ans doctrine on practical and policy grounds. MBA con-
tends that the doctrine reinforces the APA’s goal of “proce-
dural fairness” by preventing agencies from unilaterally and
unexpectedly altering their interpretation of important reg-
ulations. Brief for Respondent MBA 16.

There may be times when an agency’s decision to issue
an interpretive rule, rather than a legislative rule, is driven
primarily by a desire to skirt notice-and-comment provi-
sions. But regulated entities are not without recourse in
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such situations. Quite the opposite. The APA contains a
variety of constraints on agency decisionmaking—the arbi-
trary and capricious standard being among the most notable.
As we held in Fox Television Stations, and underscore again
today, the APA requires an agency to provide more substan-
tial justification when “its new policy rests upon factual find-
ings that contradict those which underlay its prior policy; or
when its prior policy has engendered serious reliance inter-
ests that must be taken into account. It would be arbitrary
or capricious to ignore such matters.” 556 U. S., at 515 (cita-
tion omitted); see also id., at 535 (KENNEDY, J., concurring
in part and concurring in judgment).

In addition, Congress is aware that agencies sometimes
alter their views in ways that upset settled reliance inter-
ests. For that reason, Congress sometimes includes in the
statutes it drafts safe-harbor provisions that shelter regu-
lated entities from liability when they act in conformance
with previous agency interpretations. The FLSA includes
one such provision: As amended by the Portal-to-Portal Act
of 1947, 29 U. S. C. §251 et seq., the FLSA provides that “no
employer shall be subject to any liability” for failing “to pay
minimum wages or overtime compensation” if it demon-
strates that the “act or omission complained of was in good
faith in conformity with and in reliance on any written ad-
ministrative regulation, order, ruling, approval, or interpre-
tation” of the Administrator of the Department’s Wage and
Hour Division, even when the guidance is later “modified or
rescinded.” §§259(a), (b)(1). These safe harbors will often
protect parties from liability when an agency adopts an in-
terpretation that conflicts with its previous position.?

5The United States acknowledged at argument that even in situations
where a statute does not contain a safe-harbor provision similar to the one
included in the FLSA, an agency’s ability to pursue enforcement actions
against regulated entities for conduct in conformance with prior agency
interpretations may be limited by principles of retroactivity. See Tr. of
Oral Arg. 44-45. We have no occasion to consider how such principles
might apply here.
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C

MBA changes direction in the second half of its brief, con-
tending that if the Court overturns the Paralyzed Veterans
rule, the D. C. Circuit’s judgment should nonetheless be af-
firmed. That is so, MBA says, because the agency interpre-
tation at issue—the 2010 Administrator’s Interpretation—
should in fact be classified as a legislative rule.

We will not address this argument. From the beginning,
the parties litigated this suit on the understanding that the
Administrator’s Interpretation was—as its name suggests—
an interpretive rule. Indeed, if MBA did not think the Ad-
ministrator’s Interpretation was an interpretive rule, then
its decision to invoke the Paralyzed Veterans doctrine in at-
tacking the rule is passing strange. After all, Paralyzed
Veterans applied only to interpretive rules. Consequently,
neither the District Court nor the D. C. Circuit considered
MBA'’s current claim that the Administrator’s Interpretation
is actually a legislative rule. Beyond that, and more im-
portant still, MBA’s brief in opposition to certiorari did not
dispute petitioners’ assertions—in their framing of the ques-
tion presented and in the substance of their petitions—that
the Administrator’s Interpretation is an interpretive rule.
Thus, even assuming MBA did not waive the argument
below, it has done so in this Court. See this Court’s Rule
15.2; Carcieri v. Salazar, 555 U. S. 379, 395-396 (2009).

* * *

For the foregoing reasons, the judgment of the United
States Court of Appeals for the District of Columbia Circuit
is reversed.

It is so ordered.

JUSTICE ALITO, concurring in part and concurring in the
judgment.

I join the opinion of the Court except for Part III-B. I
agree that the doctrine of Paralyzed Veterans of Am. v.
D. C. Arena L. P., 117 F. 3d 579 (CADC 1997), is incompatible
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with the Administrative Procedure Act. The creation of that
doctrine may have been prompted by an understandable con-
cern about the aggrandizement of the power of administrative
agencies as a result of the combined effect of (1) the effective
delegation to agencies by Congress of huge swaths of lawmak-
ing authority, (2) the exploitation by agencies of the uncertain
boundary between legislative and interpretive rules, and
(3) this Court’s cases holding that courts must ordinarily defer
to an agency’s interpretation of its own ambiguous regula-
tions. See Bowles v. Seminole Rock & Sand Co.,325 U. S. 410
(1945). I do not dismiss these concerns, but the Paralyzed
Veterans doctrine is not a viable cure for these problems. At
least one of the three factors noted above, however, concerns
a matter that can be addressed by this Court. The opinions
of JUSTICE SCALIA and JUSTICE THOMAS offer substantial
reasons why the Seminole Rock doctrine may be incorrect.
See also Christopher v. SmithKline Beecham Corp., 567 U. S.
142, 158-159 (2012) (citing, inter alia, Manning, Constitu-
tional Structure and Judicial Deference to Agency Interpre-
tations of Agency Rules, 96 Colum. L. Rev. 612 (1996)). 1
await a case in which the validity of Seminole Rock may be
explored through full briefing and argument.

JUSTICE SCALIA, concurring in the judgment.

I agree with the Court’s decision, and all of its reasoning
demonstrating the incompatibility of the D. C. Circuit’s Para-
lyzed Veterans holding with the Administrative Procedure
Act. Paralyzed Veterans of Am. v. D. C. Arena L. P., 117
F. 3d 579 (CADC 1997). I do not agree, however, with the
Court’s portrayal of the result it produces as a vindication of
the balance Congress struck when it “weighed the costs and
benefits of placing more rigorous . . . restrictions on the issu-
ance of interpretive rules.” Amnte, at 102. That depiction is
accurate enough if one looks at this case in isolation. Con-
sidered alongside our law of deference to administrative de-
terminations, however, today’s decision produces a balance
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between power and procedure quite different from the one
Congress chose when it enacted the APA.

“The [APA] was framed against a background of rapid
expansion of the administrative process as a check upon ad-
ministrators whose zeal might otherwise have carried them
to excesses not contemplated in legislation creating their of-
fices.” United States v. Morton Salt Co., 338 U. S. 632, 644
(1950). The Act guards against excesses in rulemaking by
requiring notice and comment. Before an agency makes a
rule, it normally must notify the public of the proposal, invite
them to comment on its shortcomings, consider and respond
to their arguments, and explain its final decision in a state-
ment of the rule’s basis and purpose. 5 U. S. C. §553(b)—(c);
ante, at 96.

The APA exempts interpretive rules from these require-
ments. §553(b)(A). But this concession to agencies was
meant to be more modest in its effects than it is today. For
despite exempting interpretive rules from notice and com-
ment, the Act provides that “the reviewing court shall . . .
interpret constitutional and statutory provisions, and deter-
mine the meaning or applicability of the terms of an agency
action.” §706 (emphasis added). The Act thus contem-
plates that courts, not agencies, will authoritatively resolve
ambiguities in statutes and regulations. In such a regime,
the exemption for interpretive rules does not add much to
agency power. An agency may use interpretive rules to ad-
vise the public by explaining its interpretation of the law.
But an agency may not use interpretive rules to bind the
public by making law, because it remains the responsibility
of the court to decide whether the law means what the
agency says it means.

Heedless of the original design of the APA, we have devel-
oped an elaborate law of deference to agencies’ interpreta-
tions of statutes and regulations. Never mentioning § 706’s
directive that the “reviewing court . . . interpret . . . statu-
tory provisions,” we have held that agencies may authorita-
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tively resolve ambiguities in statutes. Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837,
842-843 (1984). And never mentioning § 706’s directive that
the “reviewing court . . . determine the meaning or applica-
bility of the terms of an agency action,” we have—relying
on a case decided before the APA, Bowles v. Seminole
Rock & Sand Co., 325 U. S. 410 (1945)—held that agencies
may authoritatively resolve ambiguities in regulations.
Auer v. Robbins, 519 U. S. 452, 461 (1997).

By supplementing the APA with judge-made doctrines of
deference, we have revolutionized the import of interpre-
tive rules’ exemption from notice-and-comment rulemaking.
Agencies may now use these rules not just to advise the
public, but also to bind them. After all, if an interpretive
rule gets deference, the people are bound to obey it on pain
of sanction, no less surely than they are bound to obey sub-
stantive rules, which are accorded similar deference. In-
terpretive rules that command deference do have the force
of law.

The Court’s reasons for resisting this obvious point would
not withstand a gentle breeze. Even when an agency’s in-
terpretation gets deference, the Court argues, “it is the
court that ultimately decides whether [the text] means what
the agency says.” Ante, at 104, n. 4. That is not quite
so. So long as the agency does not stray beyond the ambi-
guity in the text being interpreted, deference compels the
reviewing court to “decide” that the text means what the
agency says. The Court continues that “deference is not an
inexorable command in all cases,” because (for example) it
does not apply to plainly erroneous interpretations. Ibid.
True, but beside the point. Saying all interpretive rules
lack force of law because plainly erroneous interpretations
do not bind courts is like saying all substantive rules lack
force of law because arbitrary and capricious rules do not
bind courts. Of course an interpretive rule must meet cer-
tain conditions before it gets deference—the interpretation
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must, for instance, be reasonable—but once it does so it is
every bit as binding as a substantive rule. So the point
stands: By deferring to interpretive rules, we have allowed
agencies to make binding rules unhampered by notice-and-
comment procedures.

The problem is bad enough, and perhaps insoluble if Chev-
ron is not to be uprooted, with respect to interpretive rules
setting forth agency interpretation of statutes. But an
agency’s interpretation of its own regulations is another mat-
ter. By giving that category of interpretive rules Auer def-
erence, we do more than allow the agency to make bind-
ing regulations without notice and comment. Because the
agency (not Congress) drafts the substantive rules that are
the object of those interpretations, giving them deference
allows the agency to control the extent of its notice-and-
comment-free domain. To expand this domain, the agency
need only write substantive rules more broadly and vaguely,
leaving plenty of gaps to be filled in later, using interpretive
rules unchecked by notice and comment. The APA does not
remotely contemplate this regime.

Still and all, what are we to do about the problem? The
Paralyzed Veterans doctrine is a courageous (indeed, brazen)
attempt to limit the mischief by requiring an interpretive
rule to go through notice and comment if it revises an earlier
definitive interpretation of a regulation. That solution is
unlawful for the reasons set forth in the Court’s opinion: It
contradicts the APA’s unqualified exemption of interpretive
rules from notice-and-comment rulemaking.

But I think there is another solution—one unavailable to
the D. C. Circuit since it involves the overruling of one of
this Court’s decisions (that being even a greater fault than
merely ignoring the APA). As I have described elsewhere,
the rule of Chevron, if it did not comport with the APA, at
least was in conformity with the long history of judicial
review of executive action, where “[s]tatutory ambiguities

. were left to reasonable resolution by the Executive.”


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


112 PEREZ v. MORTGAGE BANKERS ASSN.

THOMAS, J., concurring in judgment

United States v. Mead Corp., 533 U.S. 218, 243 (2001)
(SCALIA, J., dissenting). I am unaware of any such history
justifying deference to agency interpretations of its own reg-
ulations. And there are weighty reasons to deny a lawgiver
the power to write ambiguous laws and then be the judge of
what the ambiguity means. See Decker v. Northwest Envi-
ronmental Defense Center, 568 U.S. 597, 616-621 (2013)
(SCALIA, J., concurring in part and dissenting in part). I
would therefore restore the balance originally struck by the
APA with respect to an agency’s interpretation of its own
regulations, not by rewriting the Act in order to make up for
Auer, but by abandoning Auer and applying the Act as writ-
ten. The agency is free to interpret its own regulations
with or without notice and comment; but courts will decide—
with no deference to the agency—whether that interpreta-
tion is correct.

JUSTICE THOMAS, concurring in the judgment.

I concur in the Court’s holding that the doctrine first an-
nounced in Paralyzed Veterans of Am. v. D. C. Arena L. P,
117 F. 3d 579 (CADC 1997), is inconsistent with the Adminis-
trative Procedure Act (APA), 5 U.S.C. §551 et seq., and
must be rejected. An agency’s substantial revision of its
interpretation of a regulation does not amount to an “amend-
ment” of the regulation as that word is used in the statute.

I write separately because these cases call into question
the legitimacy of our precedents requiring deference to ad-
ministrative interpretations of regulations. That line of
precedents, beginning with Bowles v. Seminole Rock & Sand
Co., 325 U. S. 410 (1945), requires judges to defer to agency
interpretations of regulations, thus, as happened in these
cases, giving legal effect to the interpretations rather than
the regulations themselves. Because this doctrine effects a
transfer of the judicial power to an executive agency, it raises
constitutional concerns. This line of precedents undermines
our obligation to provide a judicial check on the other
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branches, and it subjects regulated parties to precisely the
abuses that the Framers sought to prevent.

I

The doctrine of deference to an agency’s interpretation of
regulations is usually traced back to this Court’s decision in
Seminole Rock, supra, which involved the interpretation of
a wartime price control regulation, id., at 411. Along with a
general price freeze, the Administrator of the Office of Price
Administration had promulgated specialized regulations gov-
erning the maximum price for different commodities. Id.,
at 413. When the Administrator brought an enforcement
action against a manufacturer of crushed stone, the manufac-
turer challenged the Administrator’s interpretation of his
regulations.

The lower courts agreed with the manufacturer’s interpre-
tation, id., at 412-413, but this Court reversed. In setting
out the approach it would apply to the case, the Court
announced—without citation or explanation—that an admin-
istrative interpretation of an ambiguous regulation was enti-
tled to “controlling weight”:

“Since this involves an interpretation of an administra-
tive regulation a court must necessarily look to the
administrative construction of the regulation if the
meaning of the words used is in doubt. The inten-
tion of Congress or the principles of the Constitution in
some situations may be relevant in the first instance
in choosing between various constructions. But the
ultimate criterion is the administrative interpretation,
which becomes of controlling weight unless it is plainly
erroneous or inconsistent with the regulation.” Id., at
413-414.

The Court then concluded that the rule “clearly” favored the
Administrator’s interpretation, rendering this discussion dic-
tum. Id., at 415-417.
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From this unsupported rule developed a doctrine of defer-
ence that has taken on a life of its own.! It has been broadly
applied to regulations issued by agencies across a broad
spectrum of subjects. See, e. g., Robertson v. Methow Val-
ley Citizens Council, 490 U. S. 332, 3568-359 (1989) (forests);
Ehlert v. United States, 402 U. S. 99, 104-105 (1971) (Selec-
tive Service); INS v. Stanisic, 395 U. S. 62, 72 (1969) (depor-
tation); Udall v. Tallman, 380 U. S. 1, 16-17 (1965) (oil and
gas leases). It has even been applied to an agency’s inter-
pretation of another agency’s regulations. See Pauley v.
BethEnergy Mines, Inc., 501 U. S. 680, 696-699 (1991). And,
it has been applied to an agency interpretation that was in-
consistent with a previous interpretation of the same regula-
tion. See Long Island Care at Home, Ltd. v. Coke, 551 U. S.
158, 170-171 (2007). It has been applied to formal and infor-
mal interpretations alike, including those taken during litiga-
tion. See Auer v. Robbins, 519 U. S. 452, 462 (1997). Its
reasoning has also been extended outside the context of
traditional agency regulations into the realm of criminal
sentencing. See Stinson v. United States, 508 U.S. 36,
44-45 (1993) (concluding that the Sentencing Commission’s
commentary on its Guidelines is analogous to an agency in-
terpretation of its own regulations, entitled to Seminole
Rock deference).

The Court has even applied the doctrine to an agency in-
terpretation of a regulation cast in such vague aspirational
terms as to have no substantive content. See Thomas Jef-
ferson Univ. v. Shalala, 512 U. S. 504, 512-513 (1994); see
also id., at 518 (THOMAS, J., dissenting).

On this steady march toward deference, the Court only
once expressly declined to apply Seminole Rock deference

1 Although the Court has appeared to treat our agency deference re-
gimes as precedents entitled to stare decisis effect, some scholars have
noted that they might instead be classified as interpretive tools. See,e. ¢,
C. Nelson, Statutory Interpretation 701 (2011). Such tools might not be
entitled to such effect. Because resolution of that issue is not necessary
to my conclusion here, I leave it for another day.
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on the ground that the agency’s interpretation was plainly
erroneous.? In that case, we were faced with the predict-
able consequence of this line of precedents: An agency
sought deference to an opinion letter that interpreted a per-
missive regulation as mandatory. See Christensen v. Har-
ris County, 529 U.S. 576, 588 (2000). We rejected that
request for deference as an effort, “under the guise of
interpreting a regulation, to create de facto a new regu-
lation.” Ibid. This narrow limit on the broad deference
given the agency interpretations, though sound, could not
save a doctrine that was constitutionally infirm from the
start. Seminole Rock was constitutionally suspect from the
start, and this Court’s repeated extensions of it have only
magnified the effects and the attendant concerns.

II

We have not always been vigilant about protecting the
structure of our Constitution. Although this Court has re-
peatedly invoked the “separation of powers” and “the consti-
tutional system of checks and balances” as core principles

2The Court has also twice expressly found Seminole Rock deference
inapplicable for other reasons. Christopher v. SmithKline Beecham
Corp., 567 U. S. 142, 158-159 (2012) (“[W]here, as here, an agency’s an-
nouncement of its interpretation is preceded by a very lengthy period of
conspicuous inaction, the potential for unfair surprise is acute. . . . [W]hat-
ever the general merits of Auer deference, it is unwarranted here”); Gon-
zales v. Oregon, 546 U. S. 243, 256-257 (2006) (“In our view Auer and the
standard of deference it accords to an agency are inapplicable here. . . .
The language the Interpretive Rule addresses comes from Congress, not
the Attorney General, and the near equivalence of the statute and regula-
tion belies the Government’s argument for Auer deference”).

Occasionally, Members of this Court have argued in separate writings
that the Court failed appropriately to apply Seminole Rock deference, but
in none of those cases did the majority opinions of the Court expressly
refuse to do so. See Ballard v. Commissioner, 544 U. S. 40 (2005); Allen-
town Mack Sales & Service, Inc. v. NLRB, 522 U. S. 359 (1998); Director,
Office of Workers’ Compensation Programs v. Greenwich Collieries, 512
U. 8. 267 (1994); United States v. Swank, 451 U.S. 571 (1981); Peters v.
Hobby, 349 U. S. 331 (1955).
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of our constitutional design, essential to the protection of
individual liberty, see, e.g., Stern v. Marshall, 564 U.S.
462, 482-483 (2011) (internal quotation marks omitted), it has
also endorsed a “more pragmatic, flexible approach” to that
design when it has seemed more convenient to permit the
powers to be mixed, see, e.g., Nixon v. Administrator of
General Services, 433 U. S. 425, 442 (1977). As the history
shows, that approach runs the risk of compromising our con-
stitutional structure.
A

The Constitution’s particular blend of separated powers
and checks and balances was informed by centuries of politi-
cal thought and experiences. See M. Vile, Constitutionalism
and the Separation of Powers 38, 168-169 (2d ed. 1998) (Vile).
Though the theories of the separation of powers and checks
and balances have roots in the ancient world, events of the
17th and 18th centuries played a crucial role in their develop-
ment and informed the men who crafted and ratified the
Constitution.

Over a century before our War of Independence, the Eng-
lish Civil War catapulted the theory of the separation of pow-
ers to prominence. As political theorists of the day wit-
nessed the conflict between the King and Parliament, and
the dangers of tyrannical government posed by each, they
began to call for a clear division of authority between the
two. Id., at 44-45, 48-49. A 1648 work titled The Royal-
ist’s Defence offered perhaps the first extended account of
the theory of the separation of powers: “[W]hilst the Su-
preamacy, the Power to Judge the Law, and Authority to
make new Lawes, are kept in severall hands, the known Law
is preserved, but united, it is vanished, instantly thereupon,
and Arbytrary and Tyrannicall power is introduced.” The
Royalist’s Defence 80 (italics in original).

John Locke and Baron de Montesquieu endorsed and ex-
panded on this concept. See Vile 63-64. They agreed with
the general theory set forth in The Royalist’s Defence, em-
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phasizing the need for a separation of powers to protect indi-
vidual liberty. J. Locke, Second Treatise of Civil Govern-
ment §§143-144, p. 72 (J. Gough ed. 1947); Montesquieu,
Spirit of the Laws bk. XI, ch. 6, pp. 151-152 (O. Piest ed., T.
Nugent transl. 1949). But they also advocated a system of
checks and balances to reinforce that separation. Vile 72—
73,102. For instance, they agreed that the executive should
have the power to assemble and dismiss the legislature and
to consent to laws passed by it. See Locke, supra, §§151,
156, at 75, 77-78; Montesquieu, Spirit of the Laws, at 157,
159. Montesquieu warned that “power should be a check to
power” lest the legislature “arrogate to itself what authority
it pleased . . . [and] soon destroy all the other powers.” Id.,
at 150, 157.

The experience of the States during the period between
the War of Independence and the ratification of the Constitu-
tion confirmed the wisdom of combining these theories. Al-
though many State Constitutions of the time included lan-
guage unequivocally endorsing the separation of powers,
they did not secure that separation with checks and balances,
Vile 147, and actively placed traditional executive and judi-
cial functions in the legislature, G. Wood, The Creation of the
American Republic 1776-1787, pp. 155-156 (1969). Under
these arrangements, state legislatures arrogated power to
themselves and began to confiscate property, approve the
printing of paper money, and suspend the ordinary means for
the recovery of debts. Id., at 403-409.?

When the Framers met for the Constitutional Convention,
they understood the need for greater checks and balances to
reinforce the separation of powers. As Madison remarked,
“experience has taught us a distrust” of the separation of

3The practices of the time can perhaps best be summarized by the fol-
lowing commentary from a contemporaneous magazine: “[Slo many legal
mfractions of sacred right—so many public invasions of private prop-
erty—so many wanton abuses of legislative powers!” Hickory (Noah
Webster), Government, The American Magazine, Mar. 1788, p. 206.
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powers alone as “a sufficient security to each [branch]
[against] encroachments of the others.” 2 Records of the
Federal Convention of 1787, p. 77 (M. Farrand rev. 1966).
“[T]t is necessary to introduce such a balance of powers and
interests, as will guarantee the provisions on paper.” Ibid.
The Framers thus separated the three main powers of Gov-
ernment—Ilegislative, executive, and judicial—into the three
branches created by Articles I, II, and III. But they also
created checks and balances to reinforce that separation.
For example, they gave Congress specific enumerated pow-
ers to enact legislation, Art. I, §8, but gave the President
the power to veto that legislation, subject to congressional
override by a supermajority vote, Art. I, §7, cls. 2, 3. They
gave the President the power to appoint principal officers of
the United States, but gave the Senate the power to give
advice and consent to those appointments. Art. II, §2, cl. 2.
They gave the House and Senate the power to agree to ad-
journ for more than three days, Art. I, §5, cl. 4, but gave
the President the power, “in Case of Disagreement between
them,” to adjourn the Congress “to such Time as he shall
think proper.” Art. I, §3, cl. 3. During the ratification de-
bates, Madison argued that this structure represented “the
great security” for liberty in the Constitution. The Federal-
ist No. 51, p. 321 (C. Rossiter ed. 1961).

To the Framers, the separation of powers and checks and
balances were more than just theories. They were practical
and real protections for individual liberty in the new Consti-
tution. See Maistretta v. United States, 488 U. S. 361, 426
(1989) (ScALIA, J., dissenting) (“[The Constitution] is a pre-
scribed structure, a framework, for the conduct of govern-
ment. In designing that structure, the Framers themselves
considered how much commingling [of governmental powers]
was, in the generality of things, acceptable, and set forth
their conclusions in the document”). The Judiciary—no less
than the other two branches—has an obligation to guard
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against deviations from those principles. The Seminole
Rock line of precedent is one such deviation.

B

Seminole Rock raises two related constitutional concerns.
It represents a transfer of judicial power to the Executive
Branch, and it amounts to an erosion of the judicial obligation
to serve as a “check” on the political branches.

1

When a party properly brings a case or controversy to an
Article IIT court, that court is called upon to exercise the
“judicial Power of the United States.” Art. III, §1. For
the reasons I explain in this section, the judicial power, as
originally understood, requires a court to exercise its inde-
pendent judgment in interpreting and expounding upon the
laws.

Those who ratified the Constitution knew that legal texts
would often contain ambiguities. See generally Molot, The
Judicial Perspective in the Administrative State: Reconciling
Modern Doctrines of Deference With the Judiciary’s Struec-
tural Role, 53 Stan. L. Rev. 1, 20-21, and n. 66 (2000); Nelson,
Originalism and Interpretive Conventions, 70 U. Chi. L. Rev.
519, 525-526 (2003). As James Madison explained, “All new
laws, though penned with the greatest technical skill and
passed on the fullest and most mature deliberation, are con-
sidered as more or less obscure and equivocal . ...” The
Federalist No. 37, at 229.

The judicial power was understood to include the power to
resolve these ambiguities over time. See i1bid. Alexander
Hamilton lauded this power, arguing that “[t]he interpreta-
tion of the laws is the proper and peculiar province of the
courts.” Id., No. 78, at 467. It is undoubtedly true that
the other branches of Government have the authority and
obligation to interpret the law, but only the judicial interpre-
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tation would be considered authoritative in a judicial pro-
ceeding. Vile 360.

Although the Federalists and Anti-Federalists engaged in
a public debate about this interpretive power, that debate
centered on the dangers inherent in the power, not on its
allocation under the Constitution. See, e.g., Letters from
The Federal Farmer XV (Jan. 18, 1788), in 2 The Complete
Anti-Federalist 315-316 (H. Storing ed. 1981) (arguing that
the interpretive power made the Judiciary the most dan-
gerous branch). Writing as “Brutus,” one leading Anti-
Federalist argued that judges “wl[ould] not confine them-
selves to any fixed or established rules, but wlould]
determine, according to what appears to them, the reason
and spirit of the constitution.” Essays of Brutus (Jan. 31,
1788), in 2 id., at 420. The Federalists rejected these argu-
ments, assuring the public that judges would be guided “by
strict rules and precedents which serve to define and point
out their duty in every particular case that comes before
them.” The Federalist No. 78, at 471 (A. Hamilton). Those
rules included principles of interpretation that had been set
out by jurists for centuries. See, e.g., 2 S. von Pufendorf,
De Officio Hominis et Civis Juxta Legem Naturalem Libri
Duo 83-86 (1682) (F. Moore transl. 1927); see also 1 W. Black-
stone, Commentaries on the Laws of England 59-61 (1765).

One of the key elements of the Federalists’ arguments in
support of the allocation of power to make binding interpre-
tations of the law was that Article III judges would exercise
independent judgment. Although “judicial independence” is
often discussed in terms of independence from external
threats, the Framers understood the concept to also require
independence from the “internal threat” of “human will.”
P. Hamburger, Law and Judicial Duty 507, 508 (2008); see
also The Federalist No. 78, at 465 (A. Hamilton) (“The judi-
ciary . . . may truly be said to have neither FORCE nor
WILL but merely judgment . ..”). Independent judgment
required judges to decide cases in accordance with the law
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of the land, not in accordance with pressures placed upon
them through either internal or external sources. Internal
sources might include personal biases, while external sources
might include pressure from the political branches, the pub-
lic, or other interested parties. See Hamburger, supra, at
508-521.

The Framers made several key decisions at the Conven-
tion with these pressures in mind. For example, they re-
jected proposals to include a federal council of revision after
several participants at the Convention expressed concern
that judicial involvement in such a council would foster inter-
nal biases. Rufus King of Maryland, for example, asserted
that “the Judges ought to be able to expound the law as it
should come before them, free from the bias of having partic-
ipated in its formation.” 1 Records of the Federal Conven-
tion of 1787, at 98. Alexander Hamilton repeated these con-
cerns in The Federalist, arguing that “the judges, who are
to be interpreters of the law, might receive an improper bias
from having given a previous opinion in their revisionary
capacities” or “be induced to embark too far in the political
views of [the Executive]” from too much association with
him. The Federalist No. 73, at 446; see also Hamburger,
supra, at 508-512,

The Framers also created structural protections in the
Constitution to free judges from external influences. They
provided, for example, that judges should “hold their Offices
during good Behaviour” and receive “a Compensation, which
shall not be diminished during their Continuance in Office.”
Art. III, §1. Hamilton noted that such unequivocal lan-
guage had been shown necessary by the experience of the
States, where similar state constitutional protections for
judges had not been “sufficiently definite to preclude legisla-
tive evasions” of the separation of the judicial power. The
Federalist No. 79, at 472. Because “power over a man’s sub-
sistence amounts to a power over his will,” he argued that
Article IIT’s structural protections would help ensure that
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judges fulfilled their constitutional role. Ibid. (emphasis
deleted).

The Framers made the opposite choice for legislators and
the Executive. Instead of insulating them from external
pressures, the Constitution tied them to those pressures. It
provided for election of Members of the House of Repre-
sentatives every two years, Art. I, §2, cl. 1; and selection of
Members of the Senate every six years, Art. I, §3, cl. 1. It
also provided for the President to be subject to election
every four years. Art.II, §1,cl. 1. “The President is [thus]
directly dependent on the people, and since there is only one
President, he is responsible. The people know whom to
blame . . ..” Morrison v. Olson, 487 U. S. 654, 729 (1988)
(ScALIA, J., dissenting). To preserve that accountability, we
have held that executive officers must be subject to removal
by the President to ensure accountability within the Execu-
tive Branch. See Free Enterprise Fund v. Public Company
Accounting Oversight Bd., 561 U. S. 477, 495 (2010); see also
Morrison, supra, at 709 (opinion of SCALIA, J.) (“It is not for
us to determine, and we have never presumed to determine,
how much of the purely executive powers of government
must be within the full control of the President. The Con-
stitution prescribes that they all are”).

Given these structural distinctions between the branches,
it is no surprise that judicial interpretations are definitive in
cases and controversies before the courts. Courts act as “an
intermediate body between the people and the legislature,
in order, among other things, to keep the latter within the
limits assigned to their authority.” Federalist No. 78, at
467 (A. Hamilton). The Legislature and Executive may be
swayed by popular sentiment to abandon the strictures of
the Constitution or other rules of law. But the Judiciary,
insulated from both internal and external sources of bias,
is dutybound to exercise independent judgment in applying
the law.

Interpreting agency regulations calls for that exercise of
independent judgment. Substantive regulations have the
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force and effect of law. See, e.g., United States v. Mead
Corp., 533 U. S. 218, 231-232 (2001).* Agencies and private
parties alike can use these regulations in proceedings against
regulated parties. See, e.g., Christopher v. SmithKline
Beecham Corp., 567 U. S. 142, 152-153 (2012) (private party
relying on Department of Labor regulations); F'CC v. Fox
Television Stations, Inc., 567 U. S. 239, 248 (2012) (agency
issuing notices of liability under regulations). Just as it
is critical for judges to exercise independent judgment
in applying statutes, it is critical for judges to exercise
independent judgment in determining that a regulation
properly covers the conduct of regulated parties. Defining
the legal meaning of the regulation is one aspect of that
determination.

Seminole Rock deference, however, precludes judges from
independently determining that meaning. Rather than
judges’ applying recognized tools of interpretation to deter-
mine the best meaning of a regulation, this doctrine demands

4These cases also raise constitutional questions about the distinction in
administrative law between “substantive” (or “legislative”) and interpre-
tative rules. The United States Court of Appeals for the D. C. Circuit
has defined a legislative rule as “[aln agency action that purports to im-
pose legally binding obligations or prohibitions on regulated parties” and
an interpretative rule as “[aln agency action that merely interprets a prior
statute or regulation, and does not itself purport to impose new obligations
or prohibitions or requirements on regulated parties.” National Mining
Assn. v. McCarthy, 758 F. 3d 243, 251-252 (2014). And our precedents
make clear that administrative agencies must exercise only executive
power in promulgating these rules. Arlington v. FCC, 569 U. S. 290, 304,
n. 4 (2013). But while it is easy to see the promulgation of interpretative
rules as an “executive” function—executive officials necessarily interpret
the laws they enforce—it is difficult to see what authority the President
has “to impose legally binding obligations or prohibitions on regulated
parties.” That definition suggests something much closer to the legisla-
tive power, which our Constitution does not permit the Executive to exer-
cise in this manner. Because these troubling questions are not directly
implicated here, I leave them for another case. See Department of
Transportation v. Association of American Railroads, ante, at 84-87
(THOMAS, J., concurring in judgment).
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that courts accord “controlling weight” to the agency inter-
pretation of a regulation, subject only to the narrow excep-
tion for interpretations that are plainly erroneous or incon-
sistent with the regulation. That deference amounts to a
transfer of the judge’s exercise of interpretive judgment to
the agency. See 1 S. Johnson, Dictionary of the English
Language 499 (4th ed. 1773) (defining “[d]efer” as “to leave
to another’s judgment”). But the agency, as part of the Ex-
ecutive Branch, lacks the structural protections for inde-
pendent judgment adopted by the Framers, including the life
tenure and salary protections of Article III. Because the
agency is thus not properly constituted to exercise the judi-
cial power under the Constitution, the transfer of interpre-
tive judgment raises serious separation-of-powers concerns.

2

Seminole Rock is constitutionally questionable for an ad-
ditional reason: It undermines the judicial “check” on the
political branches. Unlike the Legislative and Executive
Branches, each of which possesses several political checks on
the other, the Judiciary has one primary check on the ex-
cesses of political branches. That check is the enforcement
of the rule of law through the exercise of judicial power.

Judges have long recognized their responsibility to apply
the law, even if they did not conceive of it as a “check” on
political power. During the 17th century, for example, King
James I sought to pressure Chief Justice Coke to affirm the
lawfulness of his efforts to raise revenue without the partici-
pation of Parliament. Hamburger, Law and Judicial Duty,
at 200-201. Coke sought time to confer with his fellow ju-
rists to “make an advised answer according to law and rea-
son.” Case of Proclamations, 12 Co. Rep. 74, 75, 77 Eng.
Rep. 1352, 1353 (K. B. 1611). But the King’s representative,
Lord Chancellor Ellesmere, responded that “he would advise
the Judges to maintain the power and prerogative of the
King” and suggested that, “in cases in which there is no au-
thority and precedent,” the judiciary should “leave it to the
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King to order in it according to his wisdom.” Ibid. Coke
famously responded, “[T]he King cannot change any part of
the common law, nor create any offence by his proclamation,
which was not an offence before, without Parliament.” Ibid.
When James I later attempted to do just that, Coke declared
the proclamations “‘utterly against Law and reason, and for
that void.”” Hamburger, supra, at 202.

The Framers expected Article III judges to engage in sim-
ilar efforts, by applying the law as a “check” on the excesses
of both the Legislative and Executive Branches. See, e. g,
3 J. Elliot, Debates in the Several Conventions on the Adop-
tion of the Federal Constitution 553 (1863) (J. Marshall) (“If
[the Government of the United States] make a law not war-
ranted by any of the powers enumerated, it would be consid-
ered by the judges as an infringement of the Constitution
which they are to guard. . . . They would declare it void”);
see also Vile 174. The Framers “contemplated [the Consti-
tution], as a rule for the government of courts, as well as of
the legislature.” Marbury v. Madison, 1 Cranch 137, 179-
180 (1803). Thus, if a case involved a conflict between a law
and the Constitution, judges would have a duty “to adhere
to the latter and disregard the former.” The Federalist
No. 78, at 468 (A. Hamilton); see also Marbury, 1 Cranch, at
178. Similarly, if a case involved an executive effort to ex-
tend a law beyond its meaning, judges would have a duty to
adhere to the law that had been properly promulgated under
the Constitution. Cf. id., at 157-158 (considering the scope
of the President’s constitutional power of appointment). As
this Court said long ago, “[T]he particular phraseology of the
constitution of the United States confirms and strengthens
the principle, supposed to be essential to all written constitu-
tions, that a law repugnant to the constitution is void; and
that courts, as well as other departments, are bound by that
instrument.” Id., at 180.

Article III judges cannot opt out of exercising their check.
As we have long recognized, “the Judiciary has a responsibil-
ity to decide cases properly before it, even those it ‘would
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gladly avoid.”” Zivotofsky v. Clinton, 566 U.S. 189, 194
(2012) (quoting Cohens v. Virginia, 6 Wheat. 264, 404 (1821)).
This responsibility applies not only to constitutional chal-
lenges to particular statutes, see, e.g., Shelby County v.
Holder, 570 U. S. 529, 536 (2013), including those based on
the separation of powers, Free Enterprise Fund, 561 U. S,
at 501-502, but also to more routine questions about the best
interpretation of statutes, see, e.g., Whitfield v. United
States, 574 U. S. 265, 267-268 (2015), or the compatibility of
agency actions with enabling statutes, Utility Air Regula-
tory Group v. EPA, 573 U. S. 302, 315 (2014). In each case,
the Judiciary is called upon to exercise its independent judg-
ment and apply the law.

But we have not consistently exercised the judicial check
with respect to administrative agencies. Even though regu-
lated parties have repeatedly challenged agency interpreta-
tions as inconsistent with existing regulations, we have just
as repeatedly declined to exercise independent judgment as
to those claims. Instead, we have deferred to the executive
agency that both promulgated the regulations and enforced
them. Although an agency’s interpretation of a regulation
might be the best interpretation, it also might not. When
courts refuse even to decide what the best interpretation is
under the law, they abandon the judicial check. That aban-
donment permits precisely the accumulation of governmen-
tal powers that the Framers warned against. See The
Federalist No. 47, at 302 (J. Madison).

C

This accumulation of governmental powers allows agen-
cies to change the meaning of regulations at their discretion
and without any advance notice to the parties. It is pre-
cisely this problem that the United States Court of Appeals
for the D. C. Circuit attempted to address by requiring agen-
cies to undertake notice-and-comment procedures before
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substantially revising definitive interpretations of regula-
tions. Paralyzed Veterans, 117 F. 3d 579. Though legally
erroneous, the Court of Appeals’ reasoning was practically
sound. When courts give “controlling weight” to an admin-
istrative interpretation of a regulation—instead of to the
best interpretation of it—they effectively give the interpre-
tation—and not the regulation—the force and effect of law.
To regulated parties, the new interpretation might as well
be a new regulation.

These cases provide a classic example of the problem.
The Fair Labor Standards Act of 1938 establishes federal
minimum wage and overtime requirements, but exempts
from these requirements “any employee engaged in a bona
fide executive, administrative, or professional capacity . . .,
or in the capacity of outside salesman (as such terms are
defined and delimited from time to time by regulations of
the Secretary).” 29 U.S. C. §213(a)(1). The Department of
Labor has accordingly promulgated regulations providing
that “an employee whose primary duty is selling financial
products does not qualify for the administrative exemption.”
29 CFR §541.203(b) (2015).

Unsure whether certain mortgage-loan officers qualified as
employees whose primary duty is selling financial products,
the Mortgage Bankers Association asked the Department of
Labor for advice. In 2006, the Department concluded that
the officers are not employees whose primary duty is selling
financial products. But in 2010, the Department reversed
course, concluding exactly the opposite. If courts accord
“controlling weight” to both the 2006 and 2010 interpreta-
tions, the regulated entities are subject to two opposite legal
rules imposed under the same regulation.

This practice turns on its head the principle that the
United States is “a government of laws, and not of men.”
Marbury, supra, at 163. Regulations provide notice to reg-
ulated parties in only a limited sense because their mean-
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ing will ultimately be determined by agencies rather than by
the “strict rules and precedents” to which Alexander Hamil-
ton once referred.®

I11

Although this Court offered no theoretical justification for
Seminole Rock deference when announcing it, several justi-
fications have been proposed since. None is persuasive.

A

Probably the most oft-recited justification for Seminole
Rock deference is that of agency expertise in administer-
ing technical statutory schemes. Under this justification,
deference to administrative agencies is necessary when a
“regulation concerns ‘a complex and highly technical regula-
tory program’ in which the identification and classification of
relevant ‘criteria necessarily require significant expertise
and entail the exercise of judgment grounded in policy con-
cerns.””  Thomas Jefferson Univ., 512 U. S., at 512.

This defense of Seminole Rock deference misidentifies the
relevant inquiry. The proper question faced by courts in in-

5The notice problem is exacerbated by agency departures from the pro-
cedures established for rulemaking in the APA. Although almost all rule-
making is today accomplished through informal notice and comment, the
APA actually contemplated a much more formal process for most rule-
making. To that end, it provided for elaborate trial-like hearings in which
proponents of particular rules would introduce evidence and bear the bur-
den of proof in support of those proposed rules. See 5 U. S. C. §556.

Today, however, formal rulemaking is the Yeti of administrative law.
There are isolated sightings of it in the ratemaking context, but elsewhere
it proves elusive. It is somewhat ironic for the Court so adamantly to
insist that agencies be subject to no greater procedures than those re-
quired by the APA when we have not been adamant in requiring agencies
to comply with even those baseline procedures. See United States v.
Florida East Coast R. Co., 410 U. S. 224, 237-238 (1973) (concluding that
the APA’s formal procedures, which were to apply “[wlhen rules are re-
quired by statute to be made on the record after opportunity for an agency
hearing,” §553(c), were not triggered by a statute that permitted an
agency to engage in rulemaking only “‘after [a] hearing’”).
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terpreting a regulation is not what the best policy choice
might be, but what the regulation means. Because this
Court has concluded that “substantive agency regulations
have the ‘force and effect of law,”” Chrysler Corp. v. Brown,
441 U. S. 281, 295 (1979), such regulations should be inter-
preted like any other law. Thus, we should “assumle] that
the ordinary meaning of the [regulation’s language] ex-
presses” its purpose and enforce it “according to its terms.”
See Hardt v. Reliance Standard Life Ins. Co., 560 U. S. 242,
251 (2010) (internal quotation marks omitted). Judges are
at least as well suited as administrative agencies to engage
in this task. Cf. Marbury, supra, at 177 (“It is emphatically
the province and duty of the judicial department to say what
the law is”). Indeed, judges are frequently called upon to
interpret the meaning of legal texts and are able to do so
even when those texts involve technical language. See, e. g.,
Barber v. Gonzales, 347 U. S. 637, 640-643 (1954) (interpret-
ing deportation statute according to technical meaning).
Fundamentally, the argument about agency expertise is
less about the expertise of agencies in interpreting language
than it is about the wisdom of according agencies broad flex-
ibility to administer statutory schemes.® “But policy argu-

6 Many decisions of this Court invoke agency expertise as a justification
for deference. This argument has its root in the support for administra-
tive agencies that developed during the Progressive Era in this country.
The era was marked by a move from the individualism that had long char-
acterized American society to the concept of a society organized for collec-
tive action. See A. Link, Woodrow Wilson and the Progressive Era 1910-
1917, p. 1 (1954). That move also reflected a deep disdain for the theory
of popular sovereignty. As Woodrow Wilson wrote before he attained the
Presidency: “Our peculiar American difficulty in organizing administration
is not the danger of losing liberty, but the danger of not being able or
willing to separate its essentials from its accidents. Our success is made
doubtful by that besetting error of ours, the error of trying to do too much
by vote.” The Study of Administration, 2 Pol. Sci. Q. 197, 214 (1887). In
President Wilson’s view, public criticism would be beneficial in the
formation of overall policy, but “a clumsy nuisance” in the daily life of
Government—“a rustic handling delicate machinery.” Id., at 215. Re-
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ments supporting even useful ‘political inventions’ are sub-
ject to the demands of the Constitution which defines powers
and . .. sets out . .. how those powers are to be exercised.”
INS v. Chadha, 462 U. S. 919, 945 (1983). Even in the face
of a perceived necessity, the Constitution protects us from
ourselves. New York v. United States, 505 U. S. 144, 187-
188 (1992).
B

Another oft-recited justification for Seminole Rock defer-
ence is that agencies are better situated to define the original
intent behind their regulations. See Martin v. Occupa-
tional Safety and Health Review Comm’n, 499 U.S. 144,
152-153 (1991). Under this justification, “[b]ecause the Sec-
retary [of Labor] promulgates thle] standards, the Secretary
is in a better position . . . to reconstruct the purpose of the
regulations in question.” Id., at 152.

This justification rings hollow. This Court has afforded
Seminole Rock deference to agency interpretations even
when the agency was not the original drafter. See Pauley,
501 U. S., at 696-698 (applying Seminole Rock deference to
one agency’s interpretation of another agency’s regulations
because Congress had delegated authority to both to admin-
ister the program). It has likewise granted Seminole Rock
deference to agency interpretations that are inconsistent
with interpretations adopted closer in time to the promulga-
tion of the regulations. See, e.g., Long Island Care at
Home, 551 U. S, at 170-171.

Even if the scope of Seminole Rock deference more closely
matched the original-drafter justification, it would still fail.
It is the text of the regulations that have the force and effect
of law, not the agency’s intent. “Citizens arrange their

flecting this belief that bureaucrats might more effectively govern the
country than the American people, the Progressives ushered in significant
expansions of the administrative state, ultimately culminating in the New
Deal. See generally M. Keller, Regulating a New Economy: Public Policy
and Economic Change in America, 1900-1933 (1990).
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affairs not on the basis of their legislators’ unexpressed in-
tent, but on the basis of the law as it is written and promul-
gated.” Zuni Public School Dist. No. 89 v. Department of
Education, 550 U. S. 81, 119 (2007) (SCALIA, J., dissenting).
Cf. Wyeth v. Levine, 555 U. S. 555, 586-587 (2009) (THOMAS,
J., concurring in judgment) (noting that only “federal stand-
ards . . . that are set forth in, or necessarily follow from, the
statutory text that was produced through the constitution-
ally required bicameral and presentment procedures”—not
Congress’ “purposes and objectives”—can become the “law
of the land”). “To be governed by legislated text rather
than legislators’ intentions is what it means to be ‘a Govern-
ment of laws, not of men.”” Zuni Public School Dist. No.
89, supra, at 119 (SCALIA, J., dissenting). Only the text of a
regulation goes through the procedures established by Con-
gress for agency rulemaking. And it is that text on which
the public is entitled to rely. For the same reasons that we
should not accord controlling weight to postenactment ex-
pressions of intent by individual Members of Congress,
see Sullivan v. Finkelstein, 496 U.S. 617, 631-632 (1990)
(SCALIA, J., concurring in part), we should not accord control-
ling weight to expressions of intent by administrators of
agencies.

C

A third asserted justification for Seminole Rock deference
is that Congress has delegated to agencies the authority to
interpret their own regulations. See, e.g., Martin, 499
U.S., at 151. The theory is that, “[blecause applying an
agency’s regulation to complex or changing circumstances
calls upon the agency’s unique expertise and policymaking
prerogatives, . . . the power authoritatively to interpret its
own regulations is a component of the agency’s delegated
lawmaking powers.” Ibid.

This justification fails because Congress lacks authority to
delegate the power. As we have explained in an analogous
context, “[t]he structure of the Constitution does not permit
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Congress to execute the laws; it follows that Congress cannot
grant to an officer under its control what it does not possess.”
Bowsher v. Synar, 478 U. S. 714, 726 (1986). Similarly, the
Constitution does not empower Congress to issue a judicially
binding interpretation of the Constitution or its laws. Lack-
ing the power itself, it cannot delegate that power to an
agency.

To hold otherwise would be to vitiate the separation of
powers and ignore the “sense of a sharp necessity to separate
the legislative from the judicial power . . . [that] triumphed
among the Framers of the new Federal Constitution.”
Plaut v. Spendthrift Farm, Inc., 514 U. S. 211, 221 (1995).
As this Court has explained, the “essential balance” of the
Constitution is that the Legislature is “possessed of power
to ‘prescrible] the rules by which the duties and rights of
every citizen are to be regulated,” but the power of ‘[t]he
interpretation of the laws’ [is] ‘the proper and peculiar prov-
ince of the courts.”” Id., at 222 (third brackets added). Al-
though the Constitution imposes a duty on all three branches
to interpret the laws within their own spheres, the power to
create legally binding interpretations rests with the Judi-
ciary. See Marbury, 1 Cranch, at 177, 179-180.

D

A final proposed justification for Seminole Rock deference
is that too much oversight of administrative matters would
imperil the “independence and esteem” of judges. See, e. g.,
Hughes, Speech before the Elmira Chamber of Commerce,
May 3, 1907, in Addresses of Charles Evans Hughes, 1906-
1916, p. 185 (2d ed. 1916). The argument goes that questions
of administration are those which “lie close to the public im-
patience,” id., at 186, and thus the courts’ resolution of such
questions could “expose them to the fire of public criticism,”
1d., at 187.

But this argument, which boils down to a policy judgment
of questionable validity, cannot vitiate the constitutional allo-
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cation of powers. The Judicial Branch is separate from the
political branches for a reason: It has the obligation to apply
the law to cases and controversies that come before it, and
concerns about the popular esteem of individual judges—or
even the Judiciary as a whole—have no place in that analysis.
Our system of Government could not long survive absent
adherence to the written Constitution that formed it.

* * *

Although on the surface these cases require only a
straightforward application of the APA, closer scrutiny re-
veals serious constitutional questions lurking beneath. I
have “acknowledge[d] the importance of stare decisis to the
stability of our Nation’s legal system. But stare decisis is
only an ‘adjunct’ of our duty as judges to decide by our best
lights what the Constitution means.” McDonald v. Chi-
cago, 561 U. S. 742, 812 (2010) (THOMAS, J., concurring in part
and concurring in judgment). By my best lights, the entire
line of precedent beginning with Seminole Rock raises seri-
ous constitutional questions and should be reconsidered in an
appropriate case.
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KANSAS ». NEBRASKA ET AL.

ON BILL OF COMPLAINT

No. 126, Orig. Decree entered May 19, 2003—Argued October 14, 2014—
Decided February 24, 2015—Decree entered March 9, 2015

Decree entered.
Decree reported: 538 U. S. 720; opinion reported 574 U. S. 445.

DECREE

The Court having exercised original jurisdiction over this
controversy between three sovereign States; the issues hav-
ing been tried before the Special Master appointed by the
Court; the Court having received briefs and heard oral argu-
ment on the parties’ exceptions to the Report of the Special
Master; and the Court having issued its opinion on all issues
announced in Kansas v. Nebraska, 574 U. S. 445 (2015), IT
ISHEREBY ORDERED, ADJUDGED, DECLARED AND
DECREED AS FOLLOWS:

1. The RRCA Accounting Procedures are hereby re-
formed as shown on the attached Appendix to be effective
for the accounting of Compact Year 2007 and thereafter.

2. Nebraska is not liable for evaporative losses from Har-
lan County Lake during 2006.

3. Evaporation from the Non-Federal Reservoirs located
in Nebraska is a Beneficial Consumptive Use under the Com-
pact and must be accounted for as such.

4. Nebraska’s consumption in 2005 and 2006 exceeded its
Compact allocation by 70,869 acre feet, said amount equaling
the combined rather than average exceedences for those
two years.

5. Nebraska must pay Kansas within sixty (60) days of
the date of this Order, Five Million Five Hundred Thousand
Dollars ($5,500,000.00).

6. Except as herein provided, the claims of all parties in
this action are denied and their prayers for relief dismissed
with prejudice.


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563

https://5,500,000.00

Cite as: 575 U. S. 134 (2015) 135

Appendix to Decree

7. The parties’ respective responsibilities for the fees and
costs awarded to the Special Master are as follows: Kansas
(40%); Nebraska (40%); and Colorado (20%).

8. The parties’ previous payments made to the Special
Master and the printer of the Report of the Special Master
discharge in full their respective obligations to pay for or
share among themselves fees and costs awarded to the Spe-
cial Master together with any costs that might have other-
wise been assessed in this action.

9. The Court retains jurisdiction to entertain such further
proceedings, enter such orders, and issue such writs as it
may from time to time deem necessary or desirable to give
proper force and effect to this Decree.

APPENDIX

Changes to the Accounting Procedures

IIT A 3. Imported Water Supply Credit Calculation:
The amount of Imported Water Supply Credit shall be deter-
mined by the RRCA Groundwater Model. The Imported
Water Supply Credit of a State shall not be included in the
Virgin Water Supply and shall be counted as a credit/offset
against the Computed Beneficial Consumptive Use of water
allocated to that State. Currently, the Imported Water Sup-
ply Credits shall be determined using two runs of the RRCA
Groundwater Model:

a. The “base” run shall be the run with all groundwater
pumping, groundwater pumping recharge, and surface water
recharge within the model study boundary for the current
accounting year turned “on.” This-will-be the same“base™

: : ) 1 2 Remeficid]
b. The “no NE import” run shall be the run with the same
model inputs as the base run with the exception that surface
water recharge associated with Nebraska’s Imported Water
Supply shall be turned “off.” This will be the same “no NE
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import” run used to determine groundwater Computed Ben-
eficial Consumptive Uses.

The Imported Water Supply Credit shall be the difference in
stream flows between these two model runs. Differences in
stream flows shall be determined at the same locations as
identified in Subsection II1.D.1 for the “no pumping” runs.

Should another State import water into the Basin in the fu-
ture, the RRCA will develop a similar procedure to deter-
mine Imported Water Supply Credits.

IITI D. Calculation of Annual Computed Beneficial
Consumptive Use

1. Groundwater

Computed Beneficial Consumptive Use of groundwater shall
be determined by use of the RRCA Groundwater Model.
The Computed Beneficial Consumptive Use of groundwater
for each State shall be determined as the difference in
streamflows using two runs of the model:

The “baseno NE import” run shall be the run with all
groundwater pumping, groundwater pumping recharge, and
surface water recharge within the model study boundary for
the current accounting year “on”, with the exception that
surface water recharge associated with Nebraska’s Imported
Water Supply shall be turned “off.”

The “no State pumping” run shall be the run with the same
model inputs as the “baseno NE import” run with the excep-
tion that all groundwater pumping and pumping recharge of
that State shall be turned “off.”

An output of the model is baseflows at selected stream cells.
Changes in the baseflows predicted by the model between
the “baseno NE import” run and the “no-State-pumping”
model run is assumed to be the depletions to streamflows,
1. e., groundwater computed beneficial consumptive use, due
to State groundwater pumping at that location. The values
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for each Sub-basin will include all depletions and accretions
upstream of the confluence with the Main Stem. The values
for the Main Stem will include all depletions and accretions
in stream reaches not otherwise accounted for in a Sub-basin.
The values for the Main Stem will be computed separately
for the reach above Guide Rock, and the reach below Guide
Rock.

*Taken from the August 12, 2010, Accounting Procedures.
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B&B HARDWARE, INC. ». HARGIS INDUSTRIES, INC.,
DBA SEALTITE BUILDING FASTENERS ET AL., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 13-352. Argued December 2, 2014—Decided March 24, 2015

Respondent Hargis Industries, Inc. (Hargis), tried to register its trade-
mark for SEALTITE with the United States Patent and Trademark
Office pursuant to the Lanham Act. Petitioner, B&B Hardware, Inc.
(B&B), however, opposed registration, claiming that SEALTITE is too
similar to B&B’s own SEALTIGHT trademark. The Trademark Trial
and Appeal Board (TTAB) concluded that SEALTITE should not be
registered because of the likelihood of confusion. Hargis did not seek
judicial review of that decision.

Later, in an infringement suit before the District Court, B&B argued
that Hargis was precluded from contesting the likelihood of confusion
because of the TTAB’s decision. The District Court disagreed. The
Eighth Circuit affirmed, holding that preclusion was unwarranted be-
cause the TTAB and the court used different factors to evaluate likeli-
hood of confusion, the TTAB placed too much emphasis on the appear-
ance and sound of the two marks, and Hargis bore the burden of
persuasion before the TTAB while B&B bore it before the District
Court.

Held: So long as the other ordinary elements of issue preclusion are met,
when the usages adjudicated by the TTAB are materially the same as
those before a district court, issue preclusion should apply. Pp. 147-160.

(@) An agency decision can ground issue preclusion. The Court’s
cases establish that when Congress authorizes agencies to resolve dis-
putes, “courts may take it as given that Congress has legislated with
the expectation that [issue preclusion] will apply except when a statu-
tory purpose to the contrary is evident.” Astoria Fed. Sav. & Loan
Assn. v. Solimino, 501 U. S. 104, 108. Constitutional avoidance does
not compel a different conclusion. Pp. 147-151.

(b) Neither the Lanham Act’s text nor its structure rebuts the “pre-
sumption” in favor of giving preclusive effect to TTAB decisions where
the ordinary elements of issue preclusion are met. Astoria, 501 U. S.,
at 108. This case is unlike Astoria. There, where exhausting the ad-
ministrative process was a prerequisite to suit in court, giving preclu-
sive effect to the agency’s determination in that very administrative
process could have rendered the judicial suit “strictly pro forma.” Id.,
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at 111. By contrast, registration involves a separate proceeding to de-
cide separate rights. Pp. 151-153.

(c) There is no categorical reason why registration decisions can
never meet the ordinary elements of issue preclusion. That many reg-
istrations will not satisfy those ordinary elements does not mean that
none will. Pp. 1563-160.

(1) Contrary to the Eighth Circuit’s conclusion, the same likelihood-
of-confusion standard applies to both registration and infringement.
The factors that the TTAB and the Eighth Circuit use to assess likeli-
hood of confusion are not fundamentally different, and, more important,
the operative language of each statute is essentially the same.

Hargis claims that the standards are different, noting that the regis-
tration provision asks whether the marks “resemble” each other, 15
U. S. C. §1052(d), while the infringement provision is directed toward
the “use in commerce” of the marks, §1114(1). That the TTAB and a
district court do not always consider the same usages, however, does
not mean that the TTAB applies a different standard to the usages it
does consider. If a mark owner uses its mark in materially the same
ways as the usages included in its registration application, then the
TTAB is deciding the same likelihood-of-confusion issue as a district
court in infringement litigation. For a similar reason, the Eighth Cir-
cuit erred in holding that issue preclusion could not apply because the
TTAB relied too heavily on “appearance and sound.” Pp. 154-158.

(2) The fact that the TTAB and district courts use different proce-
dures suggests only that sometimes issue preclusion might be inappro-
priate, not that it always is. Here, there is no categorical “reason to
doubt the quality, extensiveness, or fairness,” Montana v. United
States, 440 U. S. 147, 164, n. 11, of the agency’s procedures. In large
part they are exactly the same as in federal court. Also contrary to
the Eighth Circuit’s conclusion, B&B, the party opposing registration,
not Hargis, bore the burden of persuasion before the TTAB, just as it
did in the infringement suit. Pp. 158-159.

(3) Hargis is also wrong that the stakes for registration are always
too low for issue preclusion in later infringement litigation. When reg-
istration is opposed, there is good reason to think that both sides will
take the matter seriously. Congress’ creation of an elaborate registra-
tion scheme, with many important rights attached and backed up by
plenary review, confirms that registration decisions can be weighty
enough to ground issue preclusion. Pp. 159-160.

716 F. 3d 1020, reversed and remanded.

Avrro, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY, GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined.


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


140 B&B HARDWARE, INC. v. HARGIS INDUSTRIES, INC.

Opinion of the Court

GINSBURG, J., filed a concurring opinion, post, p. 160. THOMAS, J., filed a
dissenting opinion, in which SCALIA, J., joined, post, p. 161.

William M. Jay argued the cause for petitioner. With
him on the briefs were Jacob R. Osborn, Robert D. Carroll,
Ira J. Levy, and Tim Cullen.

John F. Bash argued the cause for the United States as
amicus curiae urging reversal. With him on the brief were
Solicitor General Verrilli, Assistant Attorney General Del-
ery, Deputy Solicitor General Stewart, Mark K. Freeman,
Sydney Foster, and Scott C. Weidenfeller.

Neal Kumar Katyal argued the cause for respondent Har-
gis Industries, Inc. With him on the brief were Catherine
E. Stetson, Mary Helen Wimberly, James C. Martin, and
Colin E. Wrabley.*

JUSTICE ALITO delivered the opinion of the Court.

Sometimes two different tribunals are asked to decide the
same issue. When that happens, the decision of the first tri-
bunal usually must be followed by the second, at least if the
issue is really the same. Allowing the same issue to be de-
cided more than once wastes litigants’ resources and adjudi-
cators’ time, and it encourages parties who lose before one
tribunal to shop around for another. The doctrine of collat-
eral estoppel or issue preclusion is designed to prevent this
from occurring.

This case concerns the application of issue preclusion in
the context of trademark law. Petitioner, B&B Hardware,

*Briefs of amici curiae urging affirmance were filed for the Intellectual
Property Law Section of the State Bar of Texas by Richard L. Stanley
and Jack C. Goldstein; and for the New York Intellectual Property Law
Association by Dyan Finguerra-DuCharme, Anthony F. Lo Cicero, and
Charles R. Macedo.

Briefs of amici curiae were filed for the American Intellectual Property
Law Association by Nancy J. Merztel; for the Intellectual Property Law
Association of Chicago by Charles W. Shifley and Donald W. Rupert, and
for the International Trademark Association by David H. Bernstein and
Michael Potenza.
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Inc. (B&B), and respondent Hargis Industries, Ine. (Hargis
or respondent), both use similar trademarks; B&B owns
SEALTIGHT while Hargis owns SEALTITE. Under the
Lanham Act, 60 Stat. 427, as amended, 15 U.S.C. §1051
et seq., an applicant can seek to register a trademark through
an administrative process within the United States Patent
and Trademark Office (PTO). But if another party believes
that the PTO should not register a mark because it is too
similar to its own, that party can oppose registration before
the Trademark Trial and Appeal Board (TTAB or Board).
Here, Hargis tried to register the mark SEALTITE, but
B&B opposed SEALTITE’s registration. After a lengthy
proceeding, the TTAB agreed with B&B that SEALTITE
should not be registered.

In addition to permitting a party to object to the registra-
tion of a mark, the Lanham Act allows a mark owner to sue
for trademark infringement. Both a registration proceed-
ing and a suit for trademark infringement, moreover, can
occur at the same time. In this case, while the TTAB was
deciding whether SEALTITE should be registered, B&B
and Hargis were also litigating the SEALTIGHT versus
SEALTITE dispute in federal court. In both registration
proceedings and infringement litigation, the tribunal asks
whether a likelihood of confusion exists between the mark
sought to be protected (here, SEALTIGHT) and the other
mark (SEALTITE).

The question before this Court is whether the District
Court in this case should have applied issue preclusion to the
TTAB’s decision that SEALTITE is confusingly similar to
SEALTIGHT. Here, the Eighth Circuit rejected issue pre-
clusion for reasons that would make it difficult for the doc-
trine ever to apply in trademark disputes. We disagree
with that narrow understanding of issue preclusion. In-
stead, consistent with principles of law that apply in innu-
merable contexts, we hold that a court should give preclusive
effect to TTAB decisions if the ordinary elements of issue
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preclusion are met. We therefore reverse the judgment of
the Eighth Circuit and remand for further proceedings.

I
A

Trademark law has a long history, going back at least to
Roman times. See Restatement (Third) of Unfair Competi-
tion §9, Comment b (1993). The principle underlying trade-
mark protection is that distinctive marks—words, names,
symbols, and the like—can help distinguish a particular arti-
san’s goods from those of others. Ibid. One who first uses
a distinct mark in commerce thus acquires rights to that
mark. See 2 J. McCarthy, Trademarks and Unfair Competi-
tion §16:1 (4th ed. 2014) (hereinafter McCarthy). Those
rights include preventing others from using the mark. See
1 A. LaLonde, Gilson on Trademarks § 3.02[8] (2014) (herein-
after Gilson).

Though federal law does not create trademarks, see, e. g.,
Trade-Mark Cases, 100 U. S. 82, 92 (1879), Congress has long
played a role in protecting them. 1In 1946, Congress enacted
the Lanham Act, the current federal trademark scheme. As
relevant here, the Lanham Act creates at least two adjudica-
tive mechanisms to help protect marks. First, a trademark
owner can register its mark with the PTO. Second, a mark
owner can bring a suit for infringement in federal court.

Registration is significant. The Lanham Act confers “im-
portant legal rights and benefits” on trademark owners who
register their marks. 3 McCarthy §19:3, at 19-21; see also
1id., §19:9, at 19-34 (listing seven of the “procedural and sub-
stantive legal advantages” of registration). Registration,
for instance, serves as “constructive notice of the registrant’s
claim of ownership” of the mark. 15 U.S. C. §1072. It also
is “prima facie evidence of the validity of the registered mark
and of the registration of the mark, of the owner’s owner-
ship of the mark, and of the owner’s exclusive right to use
the registered mark in commerce on or in connection with
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the goods or services specified in the certificate.” §1057(b).
And once a mark has been registered for five years, it can
become “incontestable.” §§1065, 1115(b).

To obtain the benefits of registration, a mark owner files
an application with the PTO. §1051. The application must
include, among other things, “the date of the applicant’s first
use of the mark, the date of the applicant’s first use of the
mark in commerce, the goods in connection with which the
mark is used, and a drawing of the mark.” §1051(a)(2).
The usages listed in the application—i. e., those goods on
which the mark appears along with, if applicable, their chan-
nels of distribution—are critical. See, e.g., 3 McCarthy
§20:24, at 20-83 (“[TThe applicant’s right to register must be
made on the basis of the goods described in the application”);
1d., §20:15, at 20-45 (explaining that if an “application does
not delimit any specific trade channels of distribution, no lim-
itation will be” applied). The PTO generally cannot register
a mark which “so resembles” another mark “as to be likely,
when used on or in connection with the goods of the appli-
cant, to cause confusion, or to cause mistake, or to deceive.”
15 U. S. C. §1052(d).

If a trademark examiner believes that registration is war-
ranted, the mark is published in the Official Gazette of the
PTO. §1062. At that point, “[alny person who believes
that he would be damaged by the registration” may “file an
opposition.” §1063(a). Opposition proceedings occur be-
fore the TTAB (or panels thereof). §1067(a). The TTAB
consists of administrative trademark judges and high-
ranking PTO officials, including the Director of the PTO and
the Commissioner of Trademarks. §1067(b).

Opposition proceedings before the TTAB are in many ways
“similar to a civil action in a federal district court.” TTAB
Manual of Procedure § 102.03 (2014) (hereinafter TTAB Man-
ual), online at http://www.uspto.gov (as visited Mar. 20, 2015,
and available in Clerk of Court’s case file). These proceed-
ings, for instance, are largely governed by the Federal Rules
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of Civil Procedure and Evidence. See 37 CFR §§2.116(a),
2.122(a) (2014). The TTAB also allows discovery and deposi-
tions. See §§2.120, 2.123(a). The party opposing registra-
tion bears the burden of proof, see §2.116(b), and if that bur-
den cannot be met, the opposed mark must be registered,
see 15 U. S. C. §1063(b).

The primary way in which TTAB proceedings differ from
ordinary civil litigation is that “proceedings before the Board
are conducted in writing, and the Board’s actions in a partic-
ular case are based upon the written record therein.”
TTAB Manual §102.03. In other words, there is no live tes-
timony. Even so, the TTAB allows parties to submit tran-
scribed testimony, taken under oath and subject to cross-
examination, and to request oral argument. See 37 CFR
§§2.123, 2.129.

When a party opposes registration because it believes the
mark proposed to be registered is too similar to its own, the
TTAB evaluates likelihood of confusion by applying some or
all of the 13 factors set out in In re E. I. DuPont DeNem-
ours & Co., 476 F. 2d 1357 (CCPA 1973). After the TTAB
decides whether to register the mark, a party can seek re-
view in the U. S. Court of Appeals for the Federal Circuit,
or it can file a new action in district court. See 15 U. S. C.
§1071. In district court, the parties can conduct additional
discovery and the judge resolves registration de novo.
§1071(b); see also 3 McCarthy §21:20 (explaining differences
between the forums); cf. Kappos v. Hyatt, 566 U.S. 431
(2012) (de novo review for analogous scheme in patent law).

The Lanham Act, of course, also creates a federal cause of
action for trademark infringement. The owner of a mark,
whether registered or not, can bring suit in federal court if
another is using a mark that too closely resembles the plain-
tiff’s. The court must decide whether the defendant’s use
of a mark in commerce “is likely to cause confusion, or
to cause mistake, or to deceive” with regard to the plain-
tiff’s mark. See 15 U.S. C. §1114(1)(a) (registered marks);
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§1125(@)(1)(A) (unregistered marks). In infringement liti-
gation, the district court considers the full range of a mark’s
usages, not just those in the application.

B

Petitioner B&B and respondent Hargis both manufacture
metal fasteners. B&B manufactures fasteners for the aero-
space industry, while Hargis manufactures fasteners for use
in the construction trade. Although there are obvious dif-
ferences between space shuttles and A-frame buildings, both
aerospace and construction engineers prefer fasteners that
seal things tightly. Accordingly, both B&B and Hargis want
their wares associated with tight seals. A feud of nearly
two decades has sprung from this seemingly commonplace
set of facts.

In 1993, B&B registered SEALTIGHT for “threaded or
unthreaded metal fasteners and other related hardwarle];
namely, self-sealing nuts, bolts, screws, rivets and washers,
all having a captive o-ring, for use in the aerospace industry.”
App. 223a (capitalization omitted). In 1996, Hargis sought
to register SEALTITE for “self-piercing and self-drilling
metal screws for use in the manufacture of metal and post-
frame buildings.” App. 70a (capitalization omitted). B&B
opposed Hargis’ registration because, although the two com-
panies sell different products, it believes that SEALTITE is
confusingly similar to SEALTIGHT.

The twists and turns in the SEALTIGHT versus SEAL-
TITE controversy are labyrinthine. The question whether
either of these marks should be registered, and if so, which
one, has bounced around within the PTO for about two dec-
ades; related infringement litigation has been before the
Eighth Circuit three times; and two separate juries have
been empaneled and returned verdicts. The full story could
fill a long, unhappy book.

For purposes here, we pick up the story in 2002, when
the PTO published SEALTITE in the Official Gazette. This
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prompted opposition proceedings before the TTAB, complete
with discovery, including depositions. B&B argued that
SEALTITE could not be registered because it is confusingly
similar to SEALTIGHT. B&B explained, for instance, that
both companies have an online presence, the largest distribu-
tor of fasteners sells both companies’ products, and consum-
ers sometimes call the wrong company to place orders.
Hargis rejoined that the companies sell different products,
for different uses, to different types of consumers, through
different channels of trade.

Invoking a number of the DuPont factors, the TTAB sided
with B&B. The Board considered, for instance, whether
SEALTIGHT is famous (it’s not, said the Board), how the
two products are used (differently), how much the marks re-
semble each other (very much), and whether customers are
actually confused (perhaps sometimes). See App. to Pet.
for Cert. bba—7la. Concluding that “the most critical fac-
tors in [its] likelihood of confusion analysis are the similar-
ities of the marks and the similarity of the goods,” id., at
70a, the TTAB determined that SEALTITE—when “used in
connection with ‘self-piercing and self-drilling metal screws
for use in the manufacture of metal and post-frame build-
ings’”—could not be registered because it “so resembles”
SEALTIGHT when “used in connection with fasteners that
provide leakproof protection from liquids and gases, fasten-
ers that have a captive o-ring, and ‘threaded or unthreaded
metal fasteners and other related hardware . . . for use in
the aerospace industry’ as to be likely to cause confusion,”
id., at 7la. Despite a right to do so, Hargis did not seek
judicial review in either the Federal Circuit or District
Court.

All the while, B&B had sued Hargis for infringement.
Before the District Court ruled on likelihood of confusion,
however, the TTAB announced its decision. After a series
of proceedings not relevant here, B&B argued to the District
Court that Hargis could not contest likelihood of confusion
because of the preclusive effect of the TTAB decision. The
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District Court disagreed, reasoning that the TTAB is not an
Article IIT court. The jury returned a verdict for Hargis,
finding no likelihood of confusion.

B&B appealed to the Eighth Circuit. Though accepting
for the sake of argument that agency decisions can ground
issue preclusion, the panel majority affirmed for three rea-
sons: first, because the TTAB uses different factors than the
Eighth Circuit to evaluate likelihood of confusion; second, be-
cause the TTAB placed too much emphasis on the appearance
and sound of the two marks; and third, because Hargis bore
the burden of persuasion before the TTAB, while B&B bore
it before the District Court. 716 F. 3d 1020 (2013). Judge
Colloton dissented, concluding that issue preclusion should
apply. After calling for the views of the Solicitor General,
we granted certiorari. 573 U. S. 957 (2014).

II

The first question that we must address is whether an
agency decision can ever ground issue preclusion. The Dis-
trict Court rejected issue preclusion because agencies are
not Article IIT courts. The Eighth Circuit did not adopt
that view, and, given this Court’s cases, it was right to take
that course.

This Court has long recognized that “the determination of
a question directly involved in one action is conclusive as to
that question in a second suit.” Cromwell v. County of Sac,
94 U.S. 351, 354 (1877). The idea is straightforward: Once
a court has decided an issue, it is “forever settled as between
the parties,” Baldwin v. Iowa State Traveling Men’s Assn.,
283 U. S. 522, 525 (1931), thereby “protect[ing]” against “the
expense and vexation attending multiple lawsuits, conserv-
[ing] judicial resources, and foster[ing] reliance on judicial
action by minimizing the possibility of inconsistent verdicts,”
Montana v. United States, 440 U. S. 147, 153-154 (1979). In
short, “a losing litigant deserves no rematch after a defeat
fairly suffered.” Astoria Fed. Sav. & Loan Assn. v. Soli-
mino, 501 U. S. 104, 107 (1991).
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Although the idea of issue preclusion is straightforward,
it can be challenging to implement. The Court, therefore,
regularly turns to the Restatement (Second) of Judgments
for a statement of the ordinary elements of issue preclusion.
See, e. g., Bobby v. Bies, 556 U. S. 825, 834 (2009); New Hamp-
shire v. Maine, 532 U.S. 742, 748-749 (2001); Baker w.
General Motors Corp., 522 U. S. 222, 233, n. 5 (1998). The
Restatement explains that subject to certain well-known
exceptions, the general rule is that “[wlhen an issue of fact
or law is actually litigated and determined by a valid and
final judgment, and the determination is essential to the
judgment, the determination is conclusive in a subsequent
action between the parties, whether on the same or a differ-
ent claim.” Restatement (Second) of Judgments § 27, p. 250
(1980); see also id., §28, at 273 (listing exceptions such as
whether appellate review was available or whether there
were “differences in the quality or extensiveness of the pro-
cedures followed”).

Both this Court’s cases and the Restatement make clear
that issue preclusion is not limited to those situations in
which the same issue is before two courts. Rather, where
a single issue is before a court and an administrative agency,
preclusion also often applies. Indeed, this Court has ex-
plained that because the principle of issue preclusion was so
“well established” at common law, in those situations in
which Congress has authorized agencies to resolve disputes,
“courts may take it as given that Congress has legislated
with the expectation that the principle [of issue preclusion]
will apply except ‘when a statutory purpose to the contrary
is evident.”” Astoria, supra, at 108. This reflects the
Court’s longstanding view that “‘[wlhen an administrative
agency is acting in a judicial capacity and resolves disputed
issues of fact properly before it which the parties have had
an adequate opportunity to litigate, the courts have not hesi-
tated to apply res judicata to enforce repose.”” University
of Tenn. v. Elliott, 478 U.S. 788, 797-798 (1986) (quoting
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United States v. Utah Constr. & Mining Co., 384 U. S. 394,
422 (1966)); see also Hayfield Northern R. Co. v. Chicago &
North Western Transp. Co., 467 U. S. 622, 636, n. 15 (1984)
(noting Utah Construction); Kremer v. Chemical Constr.
Corp., 456 U.S. 461, 484-485, n. 26 (1982) (characterizing
Utah Construction’s discussion of administrative preclusion
as a holding); Restatement (Second) of Judgments §83(1), at
266 (explaining that, with some limits, “a valid and final ad-
judicative determination by an administrative tribunal has
the same effects under the rules of res judicata, subject to
the same exceptions and qualifications, as a judgment of a
court”).

Although apparently accepting Astoria and Utah Con-
struction,! Hargis argues that we should not read the Lan-
ham Act (or, presumably, many other federal statutes) as au-
thorizing issue preclusion. Otherwise, Hargis warns, the
Court would have to confront “‘grave and doubtful ques-
tions’ as to the Lanham Act’s consistency with the Seventh
Amendment and Article III of the Constitution.” Brief for
Respondent 38 (quoting United States ex rel. Attorney Gen-
eral v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909)).
We are not persuaded.

At the outset, we note that Hargis does not argue that
giving issue-preclusive effect to the TTAB’s decision would
be unconstitutional. Instead, Hargis contends only that we
should read the Lanham Act narrowly because a broad read-
ing might be unconstitutional. See, e. g., Brief for Respond-
ent 37, 39, 40, 41-42. The likely reason that Hargis has not
directly advanced a constitutional argument is that, at least

1 See Brief for Respondent 28 (acknowledging that administrative “[pJre-
clusion’s status as part of the common-law backdrop means that courts
may presume its application” absent contrary indication from Congress
(citing Astoria, 501 U. S., at 110)); Brief for Respondent 34 (explaining
that Utah Construction determined that “an administrative board’s fact-
finding . . . could . . . have preclusive effect in an Article III suit raising
damages claims over which the board had no jurisdiction”).
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as to a jury trial right, Hargis did not even list the Seventh
Amendment as an authority in its appellee brief to the
Eighth Circuit. Moreover, although Hargis pressed an Ar-
ticle III argument below, in its opposition to certiorari in
this Court, Hargis seemingly conceded that TTAB decisions
can sometimes ground issue preclusion, though it now pro-
tests otherwise. See Supplemental Brief in Opposition 2.
To the extent, if any, that there could be a meritorious consti-
tutional objection, it is not before us. See Plaut v. Spend-
thrift Farm, Inc., 514 U. S. 211, 231-232 (1995).

We reject Hargis’ statutory argument that we should jetti-
son administrative preclusion in whole or in part to avoid
potential constitutional concerns. As to the Seventh
Amendment, for instance, the Court has already held that
the right to a jury trial does not negate the issue-preclusive
effect of a judgment, even if that judgment was entered by
a juryless tribunal. See Parklane Hosiery Co. v. Shore, 439
U. S. 322, 337 (1979). It would seem to follow naturally that
although the Seventh Amendment creates a jury trial right
in suits for trademark damages, see Dairy Queen, Inc. v.
Wood, 369 U. S. 469, 477, 479-480 (1962), TTAB decisions still
can have preclusive effect in such suits. Hargis disputes
this reasoning even though it admits that in 1791 “‘a party
was not entitled to have a jury determine issues that had
been previously adjudicated by a chancellor in equity.””
Brief for Respondent 39 (quoting Parklane Hosiery, supra,
at 333). Instead, Hargis contends that issue preclusion
should not apply to TTAB registration decisions because
there were no agencies at common law. But our precedent
holds that the Seventh Amendment does not strip competent
tribunals of the power to issue judgments with preclusive
effect; that logic would not seem to turn on the nature of the
competent tribunal. And at the same time, adopting Hargis’
view would dramatically undercut agency preclusion, despite
what the Court has already said to the contrary. Nothing
in Hargis’ avoidance argument is weighty enough to over-
come these weaknesses.
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The claim that we should read the Lanham Act narrowly
to avoid Article III concerns is equally unavailing—and for
similar reasons. Hargis argues that because it might violate
Article III if an agency could make a decision with preclusive
effect in a later proceeding before a federal court, we should
conclude, as a statutory matter, that issue preclusion is un-
available. Such a holding would not fit with our precedent.
For instance, in Elliott, the Court, relying on Utah Con-
struction, explained that absent a contrary indication, Con-
gress presumptively intends that an agency’s determination
(there, a state agency) has preclusive effect. 478 U.S., at
796-799; see also Astoria, 501 U. S., at 110 (recognizing the
“presumption”). To be sure, the Court has never addressed
whether such preclusion offends Article III. But because
this Court’s cases are so clear, there is no ambiguity for this
Court to sidestep through constitutional avoidance.?

II1

The next question is whether there is an “evident” reason
why Congress would not want TTAB decisions to receive
preclusive effect, even in those cases in which the ordinary
elements of issue preclusion are met. Id., at 108. We con-
clude that nothing in the Lanham Act bars the application of
issue preclusion in such cases.

The Lanham Act’s text certainly does not forbid issue pre-
clusion. Nor does the Act’s structure. Granted, one can
seek judicial review of a TTAB registration decision in a de
novo district court action, and some courts have concluded
from this that Congress does not want unreviewed TTAB

2Qur dissenting colleagues argue that Utah Comnstruction’s conclusion
that courts “have not hesitated” to apply administrative preclusion, 384
U. 8., at 422, was mistaken and certainly should not be applied to stat-
utes—such as the Lanham Act—enacted prior to 1966. We do not decide
who reads the history better. The Court has repeatedly endorsed Utah
Comnstruction and, importantly, neither party challenges its historical accu-
racy. For the same reason, we do not decide whether such preclusion is
unconstitutional because the issue is not before us.
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decisions to ground issue preclusion. See, e.g., American
Heritage Life Ins. Co. v. Heritage Life Ins. Co., 494 F. 2d 3,
9-10 (CA5 1974). But that conclusion does not follow. Or-
dinary preclusion law teaches that if a party to a court pro-
ceeding does not challenge an adverse decision, that decision
can have preclusive effect in other cases, even if it would
have been reviewed de novo. See Restatement (Second) of
Judgments §28, Comment a and Illustration 1 (explaining
that the failure to pursue an appeal does not undermine issue
preclusion and including an example of an apparently unap-
pealed district court’s dismissal for failure to state a claim);
cf. Federated Department Stores, Inc. v. Moitie, 452 U. S.
394, 398 (1981) (noting “the res judicata consequences of a
final, unappealed judgment on the merits”).

This case is also unlike Astoria, where a plaintiff claiming
discrimination first went to an agency and then sued in court
about the same alleged conduct. See 501 U. S., at 111. The
Court concluded, quite sensibly, that the structure of that
scheme indicated that the agency decision could not ground
issue preclusion. When exhausting an administrative proc-
ess is a prerequisite to suit in court, giving preclusive effect
to the agency’s determination in that very administrative
process could render the judicial suit “strictly pro forma.”
Ibid.; see also Elliott, supra, at 795-796 (similar analysis).
Here, if a party urged a district court reviewing a TTAB
registration decision to give preclusive effect to the very
TTAB decision under review, Astoria would apply. But that
is not this case.

What matters here is that registration is not a prerequisite
to an infringement action. Rather, it is a separate proceed-
ing to decide separate rights. Neither is issue preclusion a
one-way street. When a district court, as part of its judg-
ment, decides an issue that overlaps with part of the TTAB’s
analysis, the TTAB gives preclusive effect to the court’s
judgment. See App. to Pet. for Cert. 54a-55a (giving pre-
clusive effect to the District Court’s earlier decision regard-
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ing SEALTIGHT’s distinctiveness because the issue “was ac-
tually litigated and necessarily determined”).

Hargis also argues that allowing TTAB decisions to have
issue-preclusive effect will adversely affect the registration
process. Because of the TTAB’s “‘limited jurisdiction’” and
“‘the narrowness of the issues’” before it, Hargis contends,
the Court should infer that TTAB proceedings are sup-
posed to be more streamlined than infringement litigation.
Brief for Respondent 30 (quoting TTAB Manual §402.01).
But, the argument goes, if TTAB decisions can have issue-
preclusive effect in infringement litigation, parties may
spend more time and energy before the TTAB, thus bog-
ging down the registration process. This concern does not
change our conclusion. Issue preclusion is available unless
it is “evident,” Astoria, supra, at 108, that Congress does
not want it. Here, if a streamlined process in all registra-
tion matters was particularly dear to Congress, it would not
have authorized de novo challenges for those “dissatisfied”
with TTAB decisions. 15 U. S. C. §1071(b). Plenary review
serves many functions, but ensuring a streamlined process
is not one of them. Moreover, as explained below, for a
great many registration decisions issue preclusion obviously
will not apply because the ordinary elements will not be met.
For those registrations, nothing we say today is relevant.

Iv

At last we turn to whether there is a categorical reason
why registration decisions can never meet the ordinary ele-
ments of issue preclusion, e. g., those elements set out in §27
of the Restatement (Second) of Judgments. Although many
registrations will not satisfy those ordinary elements, that
does not mean that none will. We agree with Professor Mec-
Carthy that issue preclusion applies where “the issues in the
two cases are indeed identical and the other rules of collat-
eral estoppel are carefully observed.” 6 McCarthy §32:99,
at 32-244; see also 3 Gilson § 11.08[4][i][iii][B], at 11-319 (“Ul-
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timately, Board decisions on likelihood of confusion . . . should
be given preclusive effect on a case-by-case basis”).

A

The Eighth Circuit’s primary objection to issue preclusion
was that the TTAB considers different factors than it does.
Whereas the TTAB employs some or all of the DuPont fac-
tors to assess likelihood of confusion, the Eighth Circuit looks
to similar, but not identical, factors identified in SquirtCo v.
Seven-Up Co., 628 F. 2d 1086, 1091 (CA8 1980). The court’s
instinet was sound: “[I]ssues are not identical if the second
action involves application of a different legal standard, even
though the factual setting of both suits may be the same.”
18 C. Wright, A. Miller, & E. Cooper, Federal Practice &
Procedure §4417, p. 449 (2d ed. 2002) (hereinafter Wright &
Miller). Here, however, the same likelihood-of-confusion
standard applies to both registration and infringement.

To begin with, it does not matter that registration and
infringement are governed by different statutory provisions.
Often a single standard is placed in different statutes; that
does not foreclose issue preclusion. See, e.g., Smith v.
Bayer Corp., 564 U. S. 299, 307-308 (2011). Neither does it
matter that the TTAB and the Eighth Circuit use different
factors to assess likelihood of confusion. For one thing, the
factors are not fundamentally different, and “[mlinor varia-
tions in the application of what is in essence the same legal
standard do not defeat preclusion.” Id., at 312, n. 9. More
important, if federal law provides a single standard, parties
cannot escape preclusion simply by litigating anew in tribu-
nals that apply that one standard differently. A contrary
rule would encourage the very evils that issue preclusion
helps to prevent.

The real question, therefore, is whether likelihood of con-
fusion for purposes of registration is the same standard as
likelihood of confusion for purposes of infringement. We
conclude it is, for at least three reasons. First, the operative
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language is essentially the same; the fact that the registra-
tion provision separates “likely” from “to cause confusion, or
to cause mistake, or to deceive” does not change that reality.?
See 2 Gilson §5.01[2][a], at 5-17 (explaining that “[t]he same
statutory test” applies). Second, the likelihood-of-confusion
language that Congress used in these Lanham Act provisions
has been central to trademark registration since at least
1881. See Act of Mar. 3, 1881, ch. 138, § 3, 21 Stat. 503 (using
a “likely to cause confusion” standard for registration).
That could hardly have been by accident. And third, dis-
trict courts can cancel registrations during infringement liti-
gation, just as they can adjudicate infringement in suits seek-
ing judicial review of registration decisions. See 15 U. S. C.
§1119; 3 McCarthy §21:20. There is no reason to think that
the same district judge in the same case should apply two
separate standards of likelihood of confusion.

Hargis responds that the text is not actually the same be-
cause the registration provision asks whether the marks “re-
semble” each other, 15 U. S. C. §1052(d), while the infringe-
ment provision is directed toward the “use in commerce” of
the marks, §1114(1). Indeed, according to Hargis, the dis-
tinction between “resembl[ance]” and “use” has been key to
trademark law for over a century. There is some force to
this argument. It is true that “a party opposing an applica-
tion to register a mark before the Board often relies only on
its federal registration, not on any common-law rights in us-

3Compare 15 U. S. C. §1114(1) (“Any person who shall . . . use in com-
merce any . .. mark in connection with the sale, offering for sale, distribu-
tion, or advertising of any goods or services on or in connection with which
such use is likely to cause confusion, or to cause mistake, or to deceive
. shall be liable in a civil action by the registrant for the remedies
hereinafter provided” (emphasis added)) with § 1052(d) (“No trademark . . .
shall be refused registration . . . unless it . . . [c]onsists of or comprises a
mark which so resembles a mark registered in the Patent and Trademark
Office . . . as to be likely, when used on or in connection with the goods of
the applicant, to cause confusion, or to cause mistake, or to deceive . ..”
(emphasis added)).
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ages not encompassed by its registration,” and “the Board
typically analyzes the marks, goods, and channels of trade
only as set forth in the application and in the opposer’s regis-
tration, regardless of whether the actual usage of the marks
by either party differs.” Brief for United States as Amicus
Curiae 23; see also id., at 5 (explaining that “the Board typi-
cally reviews only the usages encompassed by the registra-
tion” (citing 3 Gilson §9.03[2][a][ii])); 3 McCarthy §20:15, at
20-45 (explaining that for registration “it is the mark as
shown in the application and as used on the goods described
in the application which must be considered, not the mark
as actually used”). This means that unlike in infringement
litigation, “[tlhe Board’s determination that a likelihood of
confusion does or does not exist will not resolve the confu-
sion issue with respect to non-disclosed usages.” Brief for
United States as Amicus Curiae 23.

Hargis’ argument falls short, however, because it mistakes
a reason not to apply issue preclusion in some or even many
cases as a reason never to apply issue preclusion. Just be-
cause the TTAB does not always consider the same usages
as a district court does, it does not follow that the Board
applies a different standard to the usages it does consider.*
If a mark owner uses its mark in ways that are materially
the same as the usages included in its registration appli-
cation, then the TTAB is deciding the same likelihood-of-
confusion issue as a district court in infringement litigation.
By contrast, if a mark owner uses its mark in ways that are
materially unlike the usages in its application, then the
TTAB is not deciding the same issue. Thus, if the TTAB
does not consider the marketplace usage of the parties’
marks, the TTAB’s decision should “have no later preclusive

4The parties dispute whether and how often the TTAB considers usages
beyond those listed in the application and registration. We do not resolve
that dispute here. Suffice it to say that when the TTAB adjudicates a
usage within its authority, that adjudication can ground issue preclusion.
See Restatement (Second) of Judgments §11 (1980).
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effect in a suit where actual usage in the marketplace is the
paramount issue.” 6 McCarthy §32:101, at 32-246.

Materiality, of course, is essential—trivial variations be-
tween the usages set out in an application and the use of a
mark in the marketplace do not create different “issues,” just
as trivial variations do not create different “marks.” See
generally 4 ud., §23:50, at 23-265 (explaining that “adding
descriptive or non-distinctive” elements to another’s mark
generally will not negate confusion). Otherwise, a party
could escape the preclusive effect of an adverse judgment
simply by adding an immaterial feature to its mark. That
is not the law. See, e.g., Restatement (Second) of Judg-
ments §27, Comment c, at 252-253 (explaining that “issue”
must be understood broadly enough “to prevent repetitious
litigation of what is essentially the same dispute”); United
States v. Stauffer Chemical Co., 464 U.S. 165, 172 (1984)
(applying issue preclusion where a party sought to “liti-
gate twice . . . an issue arising . .. from virtually identical
facts” because the “factual differences” were “of no legal
significance”).

A fortiori, if the TTAB considers a different mark alto-
gether, issue preclusion would not apply. Needless to say,
moreover, if the TTAB has not decided the same issue as
that before the district court, there is no reason why any
deference would be warranted.

For a similar reason, the Eighth Circuit erred in holding
that issue preclusion could not apply here because the TTAB
relied too heavily on “appearance and sound.” 716 F. 3d,
at 1025. Undoubtedly there are cases in which the TTAB
places more weight on certain factors than it should. When
that happens, an aggrieved party should seek judicial re-
view. The fact that the TTAB may have erred, however,
does not prevent preclusion. As Judge Colloton observed in
dissent, “‘issue preclusion prevent[s] relitigation of wrong
decisions just as much as right ones.”” Id., at 1029
(quoting Clark v. Clark, 984 F. 2d 272, 273 (CAS8 1993)); see
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also Restatement (Second) of Judgments §28, Comment j,
at 284 (explaining that “refusal to give the first judgment
preclusive effect should not . . . be based simply on a conclu-
sion that [it] was patently erroneous”).

B

Hargis also argues that registration is categorically incom-
patible with issue preclusion because the TTAB uses pro-
cedures that differ from those used by district courts.
Granted, “[rledetermination of issues is warranted if there is
reason to doubt the quality, extensiveness, or fairness
of procedures followed in prior litigation.” Montana, 440
U. S., at 164, n. 11; see also Parklane Hosiery, 439 U. S., at
331, and n. 15 (similar). But again, this only suggests that
sometimes issue preclusion might be inappropriate, not that
it always is.

No one disputes that the TTAB and district courts use
different procedures. Most notably, district courts feature
live witnesses. Procedural differences, by themselves, how-
ever, do not defeat issue preclusion. Equity courts used dif-
ferent procedures than did law courts, but that did not bar
issue preclusion. See id., at 333. Nor is there reason to
think that the state agency in Elliott used procedures identi-
cal to those in federal court; nonetheless, the Court held that
preclusion could apply. See 478 U. S., at 796-799. Rather
than focusing on whether procedural differences exist—they
often will—the correct inquiry is whether the procedures
used in the first proceeding were fundamentally poor, cur-
sory, or unfair. See Montana, 440 U. S., at 164, n. 11.

Here, there is no categorical “reason to doubt the quality,
extensiveness, or fairness,” ibid., of the agency’s procedures.
In large part they are exactly the same as in federal court.
See 37 CFR §§2.116(a), 2.122(a). For instance, although
“[t]he scope of discovery in Board proceedings . . . is gener-
ally narrower than in court proceedings”—reflecting the fact
that there are often fewer usages at issue—the TTAB has
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adopted almost the whole of Federal Rule of Civil Procedure
26. TTAB Manual §402.01; see also id., §401. It is conceiv-
able, of course, that the TTAB’s procedures may prove ill
suited for a particular issue in a particular case, e. g., a party
may have tried to introduce material evidence but was pre-
vented by the TTAB from doing so, or the TTAB’s bar on
live testimony may materially prejudice a party’s ability to
present its case. The ordinary law of issue preclusion, how-
ever, already accounts for those “rare” cases where a “com-
pelling showing of unfairness” can be made. Restatement
(Second) of Judgments §28, Comments g and j, at 283-284.

The Eighth Circuit likewise erred by concluding that Har-
gis bore the burden of persuasion before the TTAB. B&B,
the party opposing registration, bore the burden, see 37
CFR §2.116(b); TTAB Manual § 702.04(a), just as it did in the
infringement action. Hargis does not defend the decision

below on this ground.
C

Hargis also contends that the stakes for registration are
so much lower than for infringement that issue preclusion
should never apply to TTAB decisions. Issue preclusion
may be inapt if “the amount in controversy in the first action
[was] so small in relation to the amount in controversy in the
second that preclusion would be plainly unfair.” Restate-
ment (Second) of Judgments §28, Comment j, at 283-284.
After all, “[flew . . . litigants would spend $50,000 to defend
a $5,000 claim.” Wright & Miller §4423, at 612. Hargis is
wrong, however, that this exception to issue preclusion ap-
plies to every registration. To the contrary: When registra-
tion is opposed, there is good reason to think that both sides
will take the matter seriously.

The benefits of registration are substantial. Registration
is “prima facie evidence of the validity of the registered
mark,” 15 U. S. C. §1057(b), and is a precondition for a mark
to become “incontestable,” §1065. Incontestability is a
powerful protection. See, e. g., Park N Fly, Inc. v. Dollar
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Park & Fly, Inc., 469 U. S. 189, 194 (1985) (holding that an
incontestable mark cannot be challenged as merely descrip-
tive); see also id., at 193 (explaining that “Congress de-
termined that . . . ‘trademarks should receive nationally
the greatest protection that can be given them’” and
that “[almong the new protections created by the Lanham
Act were the statutory provisions that allow a federally
registered mark to become incontestable” (quoting S. Rep.
No. 1333, 79th Cong., 2d Sess., 6 (1946))).

The importance of registration is undoubtedly why Con-
gress provided for de novo review of TTAB decisions in dis-
trict court. It is incredible to think that a district court’s
adjudication of particular usages would not have preclusive
effect in another district court. Why would unchallenged
TTAB decisions be different? Congress’ creation of this
elaborate registration scheme, with so many important
rights attached and backed up by plenary review, confirms
that registration decisions can be weighty enough to ground

issue preclusion.
v

For these reasons, the Eighth Circuit erred in this case.
On remand, the court should apply the following rule: So
long as the other ordinary elements of issue preclusion are
met, when the usages adjudicated by the TTAB are materi-
ally the same as those before the district court, issue preclu-
sion should apply.

The judgment of the United States Court of Appeals for
the Eighth Circuit is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

JUSTICE GINSBURG, concurring.

The Court rightly recognizes that “for a great many regis-
tration decisions issue preclusion obviously will not apply.”
Ante, at 153. That is so because contested registrations
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are often decided upon “a comparison of the marks in the
abstract and apart from their marketplace usage.” 6 J. Mc-
Carthy, Trademarks and Unfair Competition §32:101, p. 32—
247 (4th ed. 2014). When the registration proceeding is of
that character, “there will be no [preclusion] of the likel[i-
hood of] confusion issue . . . in a later infringement suit.”
Ibid. On that understanding, I join the Court’s opinion.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
dissenting.

The Court today applies a presumption that when Con-
gress enacts statutes authorizing administrative agencies to
resolve disputes in an adjudicatory setting, it intends those
agency decisions to have preclusive effect in Article III
courts. That presumption was first announced in poorly
supported dictum in a 1991 decision of this Court, and we
have not applied it since. Whatever the validity of that pre-
sumption with respect to statutes enacted after its creation,
there is no justification for applying it to the Lanham Act,
passed in 1946. Seeing no other reason to conclude that
Congress implicitly authorized the decisions of the Trade-
mark Trial and Appeal Board (TTAB) to have preclusive ef-
fect in a subsequent trademark infringement suit, I would
affirm the decision of the Court of Appeals.

I
A

The presumption in favor of administrative preclusion the
Court applies today was first announced in Astoria Fed.
Sav. & Loan Assn. v. Solimino, 501 U. S. 104, 108 (1991). In
that case, the Court confronted the question “whether claim-
ants under the Age Discrimination in Employment Act of
1967 [(ADEA)] . . . are collaterally estopped to relitigate
in federal court the judicially unreviewed findings of a
state administrative agency made with respect to an age-
discrimination claim.” Id., at 106. It answered that ques-
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tion in the negative, concluding that the availability of
administrative preclusion was an issue of statutory construec-
tion and that the particular statute at issue “carrie[d] an im-
plication that the federal courts should recognize no [such]
preclusion.” Id., at 108, 110.

Despite rejecting the availability of preclusion, the Court
nevertheless, in dictum, announced a presumption in favor
of giving preclusive effect to administrative determinations
“where Congress has failed expressly or impliedly to evince
any intention on the issue.” Id., at 110. That dictum
rested on two premises. First, that “Congress is under-
stood to legislate against a background of common-law adju-
dicatory principles.” Id., at 108. And, second, that the
Court had “long favored application of the common-law doc-
trines of collateral estoppel (as to issues) and res judicata (as
to claims) to those determinations of administrative bodies
that have attained finality.” Id., at 107.

I do not quarrel with the first premise, but I have serious
doubts about the second. The Court in Astoria offered only
one decision predating the enactment of the ADEA to shore
up its assertion that Congress had legislated against a back-
ground principle in favor of administrative preclusion—
United States v. Utah Constr. & Mining Co., 384 U. S. 394,
422 (1966). See Astoria, supra, at 107.!  And that decision
cannot be read for the broad proposition asserted by the
Court.

Like Astoria itself, Utah Construction discussed adminis-
trative preclusion only in dictum. The case arose out of a
contract dispute between the United States and a private
contractor. 384 U.S., at 400. The contract at issue con-
tained a disputes clause providing for an administrative proc-

1The Court also cited University of Tenn. v. Elliott, 478 U. S. 788, 798
(1986), but because that decision postdated the enactment of the ADEA
by almost two decades and itself primarily relied on Utah Construction it
cannot be evidence of any background principle existing at the relevant
time.
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ess by which “‘disputes concerning questions of fact arising
under thle] contract’” would be decided by the contracting
officer, subject to written appeal to the head of the depart-
ment. Id., at 397-398. The Wunderlich Act of 1954 like-
wise provided that such administrative factfinding would be
“final and conclusive” in a later breach-of-contract action
“‘unless the same is fra[uldulent or capricious or arbitrary
or so grossly erroneous as necessarily to imply bad faith,
or is not supported by substantial evidence.”” Id., at 399.
Because both “the disputes clause [of the contract] and the
Wunderlich Act categorically state[d] that administrative
findings on factual issues relevant to questions arising under
the contract [would] be final and conclusive on the parties,”
the Court required the lower courts to accept those findings.
Id., at 419. Only after acknowledging that its decision
“rest[ed] upon the agreement of the parties as modified by
the Wunderlich Act” did the Court go on to comment that
the decision was “harmonious with general principles of col-
lateral estoppel.” Id., at 421.

To create a presumption based solely on dictum would be
bad enough, but the principles Utah Construction referred
to were far too equivocal to constitute “long-established and
familiar” background principles of the common law of the
sort on which we base our statutory inferences. Isbrandt-
sen Co. v. Johnson, 343 U. S. 779, 783 (1952). Although Utah
Construction asserted that “[wlhen an administrative agency
is acting in a judicial capacity and resolves disputed issues
of fact properly before it which the parties have had an ade-
quate opportunity to litigate, the courts have not hesitated
to apply res judicata to enforce repose,” it admitted that
“courts have used language to the effect that res judicata
principles do not apply to administrative proceedings.” 384
U. S, at 421-422. These contradictory signals are not typi-
cally the stuff of which background rules of common law are
made. Cf. Kirtsaeng v. John Wiley & Sons, Inc., 568 U. S.
519, 538 (2013) (presuming that Congress intended to retain
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the “first sale” doctrine in copyright statutes based on that
common-law doctrine’s “impeccable historic pedigree”).

B

If the occasion had arisen in Astoria for the Court to
examine the history of administrative preclusion, it would
have discovered that the issue was far from settled.

At common law, principles of res judicata and collateral
estoppel applied only to a decision by a “court of competent
jurisdiction.” Awrora City v. West, 7 Wall. 82, 102 (1869);
accord, Hopkins v. Lee, 6 Wheat. 109, 113 (1821); Restate-
ment of Judgments §§4, 7, and Comment f, pp. 20, 41, 45
(1942). That rule came with the corollary requirement that
the court be “legally constituted”—that is, a court “known
to and recognized by the law.” 2 H. Black, Law of Judg-
ments §516, p. 614 (1891). A court not “legally constituted”
lacked jurisdiction to enter a legally binding judgment, and
thus any such judgment could have no preclusive effect.
Ibid.

Nineteenth century courts generally understood the term
“court of competent jurisdiction” to include all courts with
authority and jurisdiction conclusively to resolve a dispute.
See J. Wells, A Treatise on the Doctrines of Res Judicata and
Stare Decisis §§422-423, pp. 336-338 (1878); 2 Black, supra,
§516, at 613-614. Thus, courts of law, courts of equity, ad-
miralty courts, and foreign courts could all satisfy the re-
quirement of a “[clourt of competent jurisdiction.” Hop-
kins, 6 Wheat., at 113. This broad definition served the
interest in finality that supports preclusion doctrines, with-
out which “an end could never be put to litigation.” Id.,
at 114.

But however broadly “[clourt of competent jurisdiction”
was defined, it would require quite a leap to say that the
concept encompasses administrative agencies, which were
recognized as categorically different from courts. FE.g.,
Pearson v. Williams, 202 U. S. 281 (1906); F. Cooper, Admin-
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istrative Agencies and the Courts 241-242 (1951) (taking the
position that agencies “are not courts, and their determina-
tions are not judgments”). This distinction stems from the
Constitution itself, which vests the “judicial Power” not in
administrative agencies, but in federal courts, whose inde-
pendence is safeguarded by certain constitutional require-
ments. Art. ITI, §1. One of the consequences of this allo-
cation of judicial power is that agencies possess limited
ability to act in a judicial capacity in cases resolving
traditional disputes between private parties. See nfra,
at 171.

It is therefore unsurprising that federal courts—including
this Court—have been far more hesitant than today’s major-
ity to extend common-law preclusion principles to decisions
of administrative tribunals. In Pearson, for example, this
Court declined to recognize any preclusive effect of a deci-
sion of an immigration board. 202 U. S., at 284-285. Writ-
ing for the Court, Justice Holmes explained that “[t]he board
is an instrument of the executive power, not a court”; that it
consisted of officials “whose duties are declared to be admin-
istrative by” statute; and that “[d]ecisions of a similar type
long have been recognized as decisions of the executive de-
partment, and cannot constitute res judicata in a technical
sense.” Ibid.

Other courts likewise declined to apply general preclusion
principles to decisions of administrative agencies. For ex-
ample, as late as 1947, the D. C. Circuit would rely on the
“well settled doctrine that res judicata and equitable estop-
pel do not ordinarily apply to decisions of administrative tri-
bunals.” Churchill Tabernacle v. FCC, 160 F. 2d 244, 246
(1947).

The Restatement of Judgments also reflected this practice:
It contained no provision for administrative preclusion and
explained that it would not address “the effect of the deci-
sions of administrative tribunals.” Scope Note, at 2. It re-
jected the idea of any consistent practice in favor of adminis-
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trative preclusion, noting that “the question whether the
decisions of a particular tribunal are binding in subsequent
controversies depends upon the character of the tribunal and
the nature of its procedure and the construction of the stat-
ute creating the tribunal and conferring powers upon it.”
Ibid.

Consistent with that comment, federal courts approved of
administrative preclusion in narrow circumstances arguably
involving only claims against the Government, over which
Congress exercises a broader measure of control.? In the
19th century, for instance, this Court effectively gave preclu-
sive effect to the decisions of the U. S. Land Department
with respect to land patents when it held such patents unre-
viewable in federal court “for mere errors of judgment.”
Smelting Co. v. Kemp, 104 U. S. 636, 646 (1882) (“A patent,
in a court of law, is conclusive as to all matters properly
determined by the Land Department”). Commentators ex-
plained that these cases could not truly be understood to
involve an application of res judicata or collateral estoppel—
for, after all, administrative agencies are not courts—but
rather a “species of equitable estoppel.” Cooper, supra, at
242; see also 2 A. Freeman, Law of Judgments § 633, p. 1335
(5th ed. rev. 1925) (explaining that “the immunity from judi-
cial review” for certain administrative decisions was “not
based upon the doctrine of res judicata nor ... governed by
exactly the same rules”). As one commentator put it, res
judicata could “not apply, in any strict or technical sense,

2This distinction reaches at least as far back as 17th-century England.
See Jaffe, The Right to Judicial Review I, 71 Harv. L. Rev. 401, 413 (1958)
(explaining that, since the 17th century in England, courts have been
“identified with the enforcement of private right, and administrative
agencies with the execution of public policy”); see also Hetley v. Boyer,
Cro. Jac. 336, 79 Eng. Rep. 287 (K. B. 1614) (reviewing the actions of
the “commissioners of [the] sewers,” who had exceeded the bounds of
their traditional jurisdiction and had imposed on citizens’ core private
rights).
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to the decisions of administrative agencies.” Cooper, supra,
at 241.

This history undercuts any suggestion in Utah Construc-
tion that administrative preclusion was widely accepted at
common law. Accordingly, at least for statutes passed be-
fore Astoria, I would reject the presumption of administra-
tive preclusion.?

II

In light of this history, I cannot agree with the majority’s
decision to apply administrative preclusion in the context of
the Lanham Act.* To start, the Lanham Act was enacted in
1946, 20 years before this Court said—even in dictum—that
administrative preclusion was an established common-law

31 have no occasion to consider whether the discussion in Astoria, El-
liott, or Utah Construction could be understood to create a background
principle in favor of administrative preclusion that would apply, as a mat-
ter of statutory interpretation, to statutes passed after those decisions.

4The majority insists that we must apply the presumption of administra-
tive preclusion because the Court has “repeatedly endorsed Utah Con-
struction” and the parties do not challenge “its historical accuracy.”
Ante,at 151, n. 2. But regardless of whether the Court has endorsed Utah
Construction’s dictum, the Court has never applied the presumption of
administrative preclusion to the Lanham Act. Even if the Court’s de-
scription of the presumption were not dictum, no principle of stare decisis
requires us to extend a tool of statutory interpretation from one statute
to another without first considering whether it is appropriate for that stat-
ute. Cf. CBOCS West, Inc. v. Humphries, 5563 U. S. 442, 469-470 (2008)
(THOMAS, J., dissenting) (“/S/tare decisis, designed to be a principle of
stability or repose, [should not] become a vehicle of change whereby an
error in one area metastasizes into others, thereby distorting the law”).
As for the parties’ lack of argument, I would not treat tools of statutory
interpretation as claims that can be forfeited. If, for example, one party
peppered its brief with legislative history, and the opposing party did not
challenge the propriety of using legislative history, I still would not
consider myself bound to rely upon it. The same is true here: Although
the Court has commented in the past that the presumption of adminis-
trative preclusion would apply to other statutes, we are not bound to
apply it now to the Lanham Act, even if the parties have assumed we
would.
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principle. Thus, even if one thought that the dictum in Utah
Construction were sufficient to establish a common-law prin-
ciple in favor of preclusion, that conclusion would not war-
rant applying Astoria’s presumption to this enactment from
the 1940’s. And, construing the Act on its own terms, I see
no reason to conclude that Congress intended administrative
preclusion to apply to TTAB findings of fact in a subsequent
trademark infringement suit. The Act says nothing to indi-
cate such an intent, and several features of the Act support
the contrary inference.

The first feature indicating that Congress did not intend
preclusion to apply is the limited authority the Act gives the
TTAB. The Act authorizes the TTAB only to “determine
and decide the respective rights of [trademark] registration,”
15 U. S. C. §1067(a), thereby withholding any authority from
the TTAB to “determine the right to use” a trademark or
to “decide broader questions of infringement or unfair com-
petition,” TTAB Manual of Procedure §102.01 (2014). This
limited job description indicates that TTAB’s conclusions
regarding registration were never meant to become deci-
sive—through application of administrative preclusion—in
subsequent infringement suits. See 15 U.S.C. §1115(a)
(providing that registration of a mark “shall be prima facie
evidence of the validity of the registered mark” but “shall
not preclude another person from proving any legal or equi-
table defense or defect”). Giving preclusive effect to the
TTAB’s decision on likelihood of confusion would be an end-
run around the statutory limitation on its authority, as all
parties agree that likelihood of confusion is the central issue
in a subsequent infringement suit.

A second indication that Congress did not intend adminis-
trative preclusion to apply is the Lanham Act’s provision for
judicial review. After the TTAB issues a registration deci-
sion, a party “who is dissatisfied with the decision” may
either appeal to the Federal Circuit or file a civil action in
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district court seeking review. §§1071(a)(1), (b)(1).> And it
is undisputed that a civil action in district court would entail
de novo review of the TTAB’s decision. Ante, at 144. Al-
though under ordinary preclusion principles “the failure to
pursue an appeal does not undermine issue preclusion,” ante,
at 152, the availability of de novo judicial review of an admin-
istrative decision does. That is true both because the judi-
cial review afforded by the Act marks the first opportunity
for consideration of the issue by an Article III court and
because Congress has deviated from the usual practice of
affording deference to the factfindings of an initial tribunal
in affording de novo review of the TTAB’s decisions.

The decision to provide this de novo review is even more
striking in light of the historical background of the choice:
Congress passed the Lanham Act the same year it passed the
Administrative Procedure Act, following a lengthy period of
disagreement in the courts about what deference administra-
tive findings of fact were entitled to receive on direct review.
The issue had been the subject of debate for over 50 years,
with varying results. See generally 2 J. Dickinson, Admin-
istrative Justice and the Supremacy of Law 39-75 (1927).
Sometimes this Court refused to review factual determina-
tions of administrative agencies at all, Smelting Co., 104
U. S., at 640, 646, and sometimes it allowed lower courts to
engage in essentially de novo review of factual determina-
tions, see ICC v. Alabama Midland R. Co., 168 U. S. 144, 174
(1897); Reckendorfer v. Faber, 92 U. S. 347, 351-355 (1876).

In the early 20th century, the Court began to move toward
substantial-evidence review of administrative determina-
tions involving mixed questions of law and fact, ICC .
Union Pacific R. Co., 222 U. S. 541, 546-548 (1912), but re-
served the authority to review de novo any so-called “juris-
dictional facts,” Crowell v. Benson, 285 U.S. 22, 62-63

5The original 1946 Lanham Act provided for appeal to the Court of
Customs and Patent Appeals. See §21, 60 Stat. 435.
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(1932). Courts then struggled to determine the boundary
between jurisdictional and nonjurisdictional facts, and thus
to determine the appropriate standard of review for adminis-
trative decisions. See, e. g., Estep v. United States, 327 U. S.
114, 142 (1946) (Frankfurter, J., concurring in result) (noting
the “casuistic difficulties spawned” in Crowell and the “attri-
tions of that case through later decisions”). Although Con-
gress provided for substantial-evidence review in the Admin-
istrative Procedure Act, 5 U.S.C. §706(2)(E), it required
de novo review in the Lanham Act.

I need not take a side in this historical debate about the
proper level of review for administrative findings of fact to
conclude that its existence provides yet another reason to
doubt that Congress intended administrative preclusion to
apply to the Lanham Act.

I11

In addition to being unsupported by our precedents or his-
torical evidence, the majority’s application of administrative
preclusion raises serious constitutional concerns.

A

Executive agencies derive their authority from Article 1T
of the Constitution, which vests “[t]he executive Power” in
“a President of the United States,” Art. I, §1, cl. 1. Execu-
tive agencies are thus part of the political branches of Gov-
ernment and make decisions “not by fixed rules of law, but
by the application of governmental discretion or policy.”
Dickinson, supra, at 35-36; see, e.g., Motor Vehicle Mfrs.
Assn. of United States, Inc. v. State Farm Mut. Automobile
Ins. Co., 463 U. S. 29, 59 (1983) (Rehnquist, J., concurring in
part and dissenting in part) (An agency “is entitled to assess
administrative records and evaluate priorities in light of the
philosophy of the administration”). They are not consti-
tuted to exercise “independent judgment,” but to be respon-
sive to the pressures of the political branches. Perez v.
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Mortgage Bankers Assn., ante, at 119 (THOMAS, J., concur-
ring in judgment).

Because federal administrative agencies are part of the
Executive Branch, it is not clear that they have power to
adjudicate claims involving core private rights. Under our
Constitution, the “judicial power” belongs to Article III
courts and cannot be shared with the Legislature or the Ex-
ecutive. Stern v. Marshall, 564 U. S. 462, 482-483 (2011);
see also Perez, ante, at 119-122 (opinion of THOMAS, J.). And
some historical evidence suggests that the adjudication of
core private rights is a function that can be performed only
by Article IIT courts, at least absent the consent of the par-
ties to adjudication in another forum. See Nelson, Adjudica-
tion in the Political Branches, 107 Colum. L. Rev. 559, 561-
574 (2007) (hereinafter Nelson); see also Department of
Transportation v. Association of American Railroads, ante,
at 69 (THOMAS, J., concurring in judgment) (explaining that
“there are certain core functions” that require the exercise
of a particular constitutional power and that only one branch
can constitutionally perform).

To the extent that administrative agencies could, consist-
ent with the Constitution, function as courts, they might only
be able to do so with respect to claims involving public or
quasi-private rights. See Northern Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U. S. 50, 68-70 (1982) (plurality
opinion); see also Nelson 561-574; Dickinson, supra, at 6.
Public rights are those belonging to the public as a whole,
see Nelson 566, whereas quasi-private rights, or statutory
entitlements, are those “‘privileges’” or “‘franchises’” that
are bestowed by the government on individuals, id., at 567;
see, e. g., Ex parte Bakelite Corp., 279 U. S. 438, 451 (1929)
(discussing claims “arising between the government and oth-
ers, which from their nature do not require judicial determi-
nation and yet are susceptible of it”).

The historical treatment of administrative preclusion is
consistent with this understanding. As discussed above,
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most administrative adjudications that were given preclusive
effect in Article III courts involved quasi-private rights like
land grants. See Smelting Co., 104 U.S., at 646. And in
the context of land grants, this Court recognized that once
“title had passed from the government,” a more complete
form of judicial review was available because “the question
became one of private right.” Johnson v. Towsley, 13 Wall.
72, 87 (1871).

It is true that, in the New Deal era, the Court sometimes
gave preclusive effect to administrative findings of fact in
tax cases, which could be construed to implicate private
rights. See, e. g., Sunshine Anthracite Coal Co. v. Adkins,
310 U.S. 381, 401-404 (1940); Tait v. Western Maryland
R. Co., 289 U. S. 620, 622-624 (1933). But administrative tax
determinations may simply have enjoyed a special historical
status, in which case this practice might be best understood
as a limited deviation from a general distinction between
public and private rights. See Nelson 583-590.

B

Trademark registration under the Lanham Act has the
characteristics of a quasi-private right. Registration is a
creature of the Lanham Act, which “confers important legal
rights and benefits on trademark owners who register their
marks.” Ante, at 142 (internal quotation marks omitted).
Because registration is merely a statutory government enti-
tlement, no one disputes that the TTAB may constitutionally
adjudicate a registration claim. See Stern, supra, at 491;
Nelson 568-569.

By contrast, the right to adopt and exclusively use a trade-
mark appears to be a private property right that “has been
long recognized by the common law and the chancery courts
of England and of this country.” Trade-Mark Cases, 100
U.S. 82, 92 (1879). As this Court explained when address-
ing Congress’ first trademark statute, enacted in 1870, the
exclusive right to use a trademark “was not created by the
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act of Congress, and does not now depend upon it for its
enforcement.” Ibid. “The whole system of trade-mark
property and the civil remedies for its protection existed
long anterior to that act, and have remained in full force
since its passage.” Ibid. Thus, it appears that the trade-
mark infringement suit at issue in this case might be of a
type that must be decided by “Article III judges in Article
III courts.” Stern, 564 U. S., at 484.

The majority, however, would have Article III courts de-
cide infringement claims where the central issue—whether
there is a likelihood of consumer confusion between two
trademarks—has already been decided by an executive
agency. This raises two potential constitutional concerns.
First, it may deprive a trademark holder of the opportunity
to have a core private right adjudicated in an Article III
court. See id., at 485-487. Second, it may effect a transfer
of a core attribute of the judicial power to an executive
agency. Cf. Perez, ante, at 120-122 (opinion of THOMAS, J.)
(explaining that interpretation of regulations having the
force and effect of law is likely a core attribute of the judicial
power that cannot be transferred to an executive agency).
Administrative preclusion thus threatens to “sap the judicial
power as it exists under the Federal Constitution, and to
establish a government of a bureaucratic character alien to
our own system, wherever fundamental rights depend . . .
upon the facts, and finality as to facts becomes in effect final-
ity in law.”  Crowell, 285 U. S., at 57.

At a minimum, this practice raises serious questions that
the majority does not adequately confront. The majority
does not address the distinction between private rights and
public rights or the nature of the power exercised by an ad-
ministrative agency when adjudicating facts in private-rights
disputes. And it fails to consider whether applying ad-
ministrative preclusion to a core factual determination in
a private-rights dispute comports with the separation of
powers.


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


174 B&B HARDWARE, INC. v. HARGIS INDUSTRIES, INC.

THOMAS, J., dissenting

* * *

I would hold that the TTAB’s trademark-registration deci-
sions are not entitled to preclusive effect in a subsequent
infringement suit. The common law does not support a gen-
eral presumption in favor of administrative preclusion for
statutes passed before this Court’s decision in Astoria, and
the text, structure, and history of the Lanham Act provide
no support for such preclusion. I disagree with the majori-
ty’s willingness to endorse Astoria’s unfounded presumption
and to apply it to an adjudication in a private-rights dis-
pute, as that analysis raises serious constitutional questions.
Because I can resolve this case on statutory grounds, how-
ever, | leave these questions for another day. I respectfully
dissent.
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OMNICARE, INC., ET AL. v. LABORERS DISTRICT
COUNCIL CONSTRUCTION INDUSTRY PENSION
FUND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 13-435. Argued November 3, 2014—Decided March 24, 2015

The Securities Act of 1933 requires that a company wishing to issue securi-
ties must first file a registration statement containing specified informa-
tion about the issuing company and the securities offered. See 15
U.S.C.§§77g, T7aa. The registration statement may also include other
representations of fact or opinion. To protect investors and promote
compliance with these disclosure requirements, § 11 of the Act creates
two ways to hold issuers liable for a registration statement’s contents:
A purchaser of securities may sue an issuer if the registration statement
either “contain[s] an untrue statement of a material fact” or “omit[s] to
state a material fact . . . necessary to make the statements therein not
misleading.” §77k(a). In either case, the buyer need not prove that
the issuer acted with any intent to deceive or defraud. Herman &
MacLean v. Huddleston, 459 U. S. 375, 381-382.

Petitioner Omnicare, a pharmacy services company, filed a registra-
tion statement in connection with a public offering of common stock.
In addition to the required disclosures, the registration statement con-
tained two statements expressing the company’s opinion that it was in
compliance with federal and state laws. After the Federal Government
filed suit against Omnicare for allegedly receiving kickbacks from phar-
maceutical manufacturers, respondents, pension funds that purchased
Omnicare stock (hereinafter Funds), sued Omnicare under §11. They
claimed that Omnicare’s legal compliance statements constituted “un-

true statement[s] of . . . material fact” and that Omnicare “omitted
to state [material] facts necessary” to make those statements not
misleading.

The District Court granted Omnicare’s motion to dismiss. Because
the Funds had not alleged that Omnicare’s officers knew they were vio-
lating the law, the court found that the Funds had failed to state a §11
claim. The Sixth Circuit reversed. Acknowledging that the state-
ments at issue expressed opinions, the court held that no showing of
subjective disbelief was required. In the court’s view, the Funds’ alle-
gations that Omnicare’s legal compliance opinions were objectively false
sufficed to support their claim.
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Held:
1. A statement of opinion does not constitute an “untrue statement
of . .. fact” simply because the stated opinion ultimately proves incor-

rect. The Sixth Circuit’s contrary holding wrongly conflates facts and
opinions. A statement of fact expresses certainty about a thing,
whereas a statement of opinion conveys only an uncertain view as to
that thing. Section 11 incorporates that distinction in its first clause
by exposing issuers to liability only for “untrue statementls] of . . . fact.”
§77k(a) (emphasis added). Because a statement of opinion admits the
possibility of error, such a statement remains true—and thus is not an
“untrue statement of . . . fact”—even if the opinion turns out to have
been wrong.

But opinion statements are not wholly immune from liability under
§171’s first clause. Every such statement explicitly affirms one fact: that
the speaker actually holds the stated belief. A statement of opinion
thus qualifies as an “untrue statement of . . . fact” if that fact is untrue—
1. e., if the opinion expressed was not sincerely held. In addition, opin-
ion statements can give rise to false-statement liability under §11 if
they contain embedded statements of untrue facts. Here, however,
Omnicare’s sincerity is not contested and the statements at issue are
pure opinion statements. The Funds thus cannot establish liability
under §11’s first clause. Pp. 182-186.

2. If a registration statement omits material facts about the issuer’s
inquiry into, or knowledge concerning, a statement of opinion, and if
those facts conflict with what a reasonable investor, reading the state-
ment fairly and in context, would take from the statement itself, then
§11’s omissions clause creates liability. Pp. 186-197.

(a) For purposes of §11’s omissions clause, whether a statement is
“misleading” is an objective inquiry that depends on a reasonable inves-
tor’s perspective. Cf. T'SC Industries, Inc. v. Northway, Inc., 426 U. S.
438, 445. Omnicare goes too far by claiming that no reasonable person,
in any context, can understand a statement of opinion to convey any-
thing more than the speaker’s own mindset. A reasonable investor
may, depending on the circumstances, understand an opinion statement
to convey facts about the speaker’s basis for holding that view. Spe-
cifically, an issuer’s statement of opinion may fairly imply facts about
the inquiry the issuer conducted or the knowledge it had. And if the
real facts are otherwise, but not provided, the opinion statement will
mislead by omission.

An opinion statement, however, is not misleading simply because the
issuer knows, but fails to disclose, some fact cutting the other way. A
reasonable investor does not expect that every fact known to an issuer
supports its opinion statement. Moreover, whether an omission makes
an expression of opinion misleading always depends on context. Rea-
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sonable investors understand opinion statements in light of the sur-
rounding text, and § 11 creates liability only for the omission of material
facts that cannot be squared with a fair reading of the registration state-
ment as a whole. Omnicare’s arguments to the contrary are unavailing.
Pp. 186-195.

(b) Because neither court below considered the Funds’ omissions
theory under the right standard, this case is remanded for a determina-
tion of whether the Funds have stated a viable omissions claim. On
remand, the court must review the Funds’ complaint to determine
whether it adequately alleges that Omnicare omitted from the registra-
tion statement some specific fact that would have been material to a
reasonable investor. If so, the court must decide whether the alleged
omission rendered Omnicare’s opinion statements misleading in context.
Pp. 195-197.

719 F. 3d 498, vacated and remanded.

KAGAN, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, GINSBURG, BREYER, ALITO, and SOTOMAYOR, JJ., joined.
SCALIA, J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 197. THOMAS, J., filed an opinion concurring in the judg-
ment, post, p. 203.

Kannon K. Shanmugam argued the cause for petitioners.
With him on the briefs were Joseph M. Terry, John S. Wil-
liams, Linda T. Coberly, Harvey Kurzweil, Richard W.
Reinthaler, John E. Schreiber, Sarah K. Campbell, and An-
drew C. Nichols.

Thomas C. Goldstein argued the cause for respondents.
With him on the brief were Kevin K. Russell, Darren J. Rob-
bins, Eric Alan Isaacson, Henry Rosen, Joseph D. Daley,
Steven F. Hubachek, Amanda M. Frame, and Susannah R.
Conn.

Nicole A. Saharsky argued the cause for the United States
as amicus curiae urging vacatur and remand. With her on
the brief were Solicitor General Verrilli, Deputy Solicitor
Stewart, Anne K. Small, Michael A. Conley, John W. Avery,
Dowminick V. Freda, and Stephen G. Yoder.*

*Briefs of amici curiae urging reversal were filed for the Center for
Audit Quality by Carter G. Phillips, Jonathan F. Cohn, Eric D. McArthur,
and Joshua J. Fougere; for the Chamber of Commerce of the United States
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JUSTICE KAGAN delivered the opinion of the Court.

Before a company may sell securities in interstate com-
merce, it must file a registration statement with the Securi-
ties and Exchange Commission (SEC). If that document
either “contain[s] an untrue statement of a material fact” or
“omit[s] to state a material fact . . . necessary to make the
statements therein not misleading,” a purchaser of the stock
may sue for damages. 15 U.S.C. §77k(a). This case re-
quires us to decide how each of those phrases applies to
statements of opinion.

I

The Securities Act of 1933, 48 Stat. 74, 15 U.S. C. §77a
et seq., protects investors by ensuring that companies issuing
securities (known as “issuers”) make a “full and fair disclo-
sure of information” relevant to a public offering. Pinter v.
Dahl, 486 U. S. 622, 646 (1988). The linchpin of the Act is its
registration requirement. With limited exceptions not rele-
vant here, an issuer may offer securities to the public only
after filing a registration statement. See §§77d, 77e. That
statement must contain specified information about both the
company itself and the security for sale. See §§77g, T7aa.
Beyond those required disclosures, the issuer may include
additional representations of either fact or opinion.

of America et al. by George T. Conway III and Kate Comerford Todd,
for the Securities Industry and Financial Markets Association by Richard
D. Bernstein, James C. Dugan, and Kevin M. Carroll; and for the Wash-
ington Legal Foundation by Douglas W. Greene, Claire Loebs Dawvis, and
Richard A. Samp.

Briefs of amici curiae urging affirmance were filed for AARP by Jay
E. Shushelsky; for Common Law Scholars by Ernest A. Young, James J.
Sabella, and Darren Check; for Institutional Investors by Jonathan S.
Massey and Max W. Berger; for Occupy the SEC by Akshat Tewary; for
Professors at Law and Business Schools by J. Robert Brown and Lyman
Johnsomn; for Public Citizen, Inc., by Scott L. Nelson, Allison M. Zieve,
and Paul Alan Levy; and for the Wyoming Retirement System et al. by
Erik S. Jaffe.
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Section 11 of the Act promotes compliance with these dis-
closure provisions by giving purchasers a right of action
against an issuer or designated individuals (directors, part-
ners, underwriters, and so forth) for material misstatements
or omissions in registration statements. As relevant here,
that section provides:

“In case any part of the registration statement, when
such part became effective, contained an untrue state-
ment of a material fact or omitted to state a material
fact required to be stated therein or necessary to make
the statements therein not misleading, any person ac-
quiring such security . . . [may] sue.” §77k(a).

Section 11 thus creates two ways to hold issuers liable for
the contents of a registration statement—one focusing on
what the statement says and the other on what it leaves out.
Either way, the buyer need not prove (as he must to estab-
lish certain other securities offenses) that the defendant
acted with any intent to deceive or defraud. Herman &
MacLean v. Huddleston, 459 U. S. 375, 381-382 (1983).

This case arises out of a registration statement that peti-
tioner Omnicare filed in connection with a public offering of
common stock. Omnicare is the nation’s largest provider of
pharmacy services for residents of nursing homes. Its reg-
istration statement contained (along with all mandated dis-
closures) analysis of the effects of various federal and state
laws on its business model, including its acceptance of re-
bates from pharmaceutical manufacturers. See, e.g., App.
88-107, 132-140, 154-166. Of significance here, two sen-
tences in the registration statement expressed Omnicare’s
view of its compliance with legal requirements:

« “We believe our contract arrangements with other
healthcare providers, our pharmaceutical suppliers and
our pharmacy practices are in compliance with applicable
federal and state laws.” Id., at 95.
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« “We believe that our contracts with pharmaceutical man-
ufacturers are legally and economically valid arrange-
ments that bring value to the healthcare system and the
patients that we serve.” Id., at 137.

Accompanying those legal opinions were some caveats. On
the same page as the first statement above, Omnicare men-
tioned several state-initiated “enforcement actions against
pharmaceutical manufacturers” for offering payments to
pharmacies that dispensed their products; it then cautioned
that the laws relating to that practice might “be interpreted
in the future in a manner inconsistent with our interpreta-
tion and application.” Id., at 96. And adjacent to the sec-
ond statement, Omnicare noted that the Federal Government
had expressed “significant concerns” about some manufac-
turers’ rebates to pharmacies and warned that business
might suffer “if these price concessions were no longer pro-
vided.” Id., at 136-13T7.

Respondents here, pension funds that purchased Omnicare
stock in the public offering (hereinafter Funds), brought suit
alleging that the company’s two opinion statements about
legal compliance give rise to liability under § 11. Citing law-
suits that the Federal Government later pressed against Om-
nicare, the Funds’ complaint maintained that the company’s
receipt of payments from drug manufacturers violated anti-
kickback laws. See id., at 181-186, 203-226. Accordingly,
the complaint asserted, Omnicare made “materially false”
representations about legal compliance. Id., at 274. And
so too, the complaint continued, the company “omitted to
state [material] facts necessary” to make its representations
not misleading. Id., at 273. The Funds claimed that none
of Omnicare’s officers and directors “possessed reasonable
grounds” for thinking that the opinions offered were truthful
and complete. Id., at 274. Indeed, the complaint noted that
one of Omnicare’s attorneys had warned that a particular
contract “carrie[d] a heightened risk” of liability under anti-
kickback laws. Id., at 225 (emphasis deleted). At the same
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time, the Funds made clear that in light of § 11’s strict liabil-
ity standard, they chose to “exclude and disclaim any allega-
tion that could be construed as alleging fraud or intentional
or reckless misconduct.” Id., at 273.

The District Court granted Omnicare’s motion to dismiss.
See Civ. No. 2006-26 (ED Ky., Feb. 13, 2012), App. to Pet.
for Cert. 28a, 38a-40a, 2012 WL 462551, *4-*5. In the
court’s view, “statements regarding a company’s belief as
to its legal compliance are considered ‘soft’ information”
and are actionable only if those who made them “knew
[they] were untrue at the time.” App. to Pet. for Cert. 38a.
The court concluded that the Funds’ complaint failed to
meet that standard because it nowhere claimed that “the
company’s officers knew they were violating the law.”
Id., at 39a. The Court of Appeals for the Sixth Circuit re-
versed. See 719 F. 3d 498 (2013). It acknowledged that the
two statements highlighted in the Funds’ complaint ex-
pressed Omnicare’s “opinion” of legal compliance, rather than
“hard facts.” Id., at 504 (quoting In re Sofamor Danek
Group Inc., 123 F. 3d 394, 401-402 (CA6 1997)). But even
so, the court held, the Funds had to allege only that the
stated belief was “objectively false”; they did not need to
contend that anyone at Omnicare “disbelieved [the opinion]
at the time it was expressed.” 719 F. 3d, at 506 (quoting
Fait v. Regions Financial Corp., 655 F. 3d 105, 110 (CAZ2
2011)).

We granted certiorari, 571 U. S. 1236 (2014), to consider how
§11 pertains to statements of opinion. We do so in two
steps, corresponding to the two parts of §11 and the two
theories in the Funds’ complaint. We initially address the
Funds’ claim that Omnicare made “untrue statement[s] of . . .
material fact” in offering its views on legal compliance.
§77k(a); see App. 273-274. We then take up the Funds’ ar-
gument that Omnicare “omitted to state a material fact . . .
necessary to make the statements [in its registration filing]
not misleading.” §77k(a); see App. 273-274. Unlike both
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courts below, we see those allegations as presenting different
issues.! In resolving the first, we discuss when an opinion
itself constitutes a factual misstatement. In analyzing the
second, we address when an opinion may be rendered mis-
leading by the omission of discrete factual representations.
Because we find that the Court of Appeals applied the wrong
standard, we vacate its decision.

II

The Sixth Circuit held, and the Funds now urge, that a
statement of opinion that is ultimately found incorrect—even
if believed at the time made—may count as an “untrue state-
ment of a material fact.” 15 U.S. C. §77k(a); see 719 F. 3d,
at 505; Brief for Respondents 20-26. As the Funds put the
point, a statement of belief may make an implicit assertion
about the belief’s “subject matter”: To say “we believe X is

In his concurrence, JUSTICE THOMAS contends that the lower courts’
erroneous conflation of these two questions should limit the scope of our
review: We should say nothing about omissions, he maintains, because that
issue was not pressed or passed on below. We disagree. Although the
Funds could have written a clearer complaint, they raised a discrete omis-
sions claim. See, e.g., App. 191 (“[Tlhe Company’s 2005 Registration
Statement . . . omitted material information that was . . . necessary to
make the Registration Statement not misleading”); id., at 273 (“The Reg-
istration Statement . . . omitted to state facts necessary to make the state-
ments made not misleading, and failed to adequately disclose material
facts as described above”). The lower courts chose not to address that
claim separately, but understood that the complaint alleged not only mis-
statements but also omissions. See App. to Pet. for Cert. 38a (describing
the Funds’ claims as relating to “misstatements/omissions” and dismissing
the lot as “not actionable”); 719 F. 3d, at 501 (giving a single rationale for
reversing the District Court’s dismissal of the Funds’ claims “for material
misstatements and omissions”). And the omissions issue was the crux of
the parties’ dispute before this Court. The question was fully briefed by
both parties (plus the Solicitor General), and omissions played a starring
role at oral argument. Neither in its briefs nor at argument did Omnicare
ever object that the Funds’ omissions theory had been forfeited or was
not properly before this Court. We therefore see no reason to ignore
the issue.
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true” is often to indicate that “X is in fact true.” Id., at 23;
see Tr. of Oral Arg. 36. In just that way, the Funds con-
clude, an issuer’s statement that “we believe we are follow-
ing the law” conveys that “we in fact are following the
law”—which is “materially false,” no matter what the issuer
thinks, if instead it is violating an anti-kickback statute.
Brief for Respondents 1.

But that argument wrongly conflates facts and opinions.
A fact is “a thing done or existing” or “[a]n actual happen-
ing.” Webster’s New International Dictionary 782 (1927).
An opinion is “a belief[,] a view,” or a “sentiment which the
mind forms of persons or things.” Id., at 1509. Most im-
portant, a statement of fact (“the coffee is hot”) expresses
certainty about a thing, whereas a statement of opinion (“I
think the coffee is hot”) does not. See ibid. (“An opinion, in
ordinary usage . . . does not imply . . . definiteness . . . or
certainty”); 7 Oxford English Dictionary 151 (1933) (an opin-
ion “rest[s] on grounds insufficient for complete demonstra-
tion”). Indeed, that difference between the two is so in-
grained in our everyday ways of speaking and thinking as
to make resort to old dictionaries seem a mite silly. And
Congress effectively incorporated just that distinction in
§171’s first part by exposing issuers to liability not for “untrue
statement[s]” full stop (wWhich would have included ones of
opinion), but only for “untrue statement[s] of . . . fact.”
§77k(a) (emphasis added).

Consider that statutory phrase’s application to two hypo-
thetical statements, couched in ways the Funds claim are
equivalent. A company’s CEO states: “The TVs we manu-
facture have the highest resolution available on the market.”
Or, alternatively, the CEO transforms that factual statement
into one of opinion: “I believe” (or “I think”) “the TVs we
manufacture have the highest resolution available on the
market.” The first version would be an untrue statement
of fact if a competitor had introduced a higher resolution
TV a month before—even assuming the CEO had not yet
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learned of the new product. The CEOQ’s assertion, after all,
is not mere puffery, but a determinate, verifiable statement
about her company’s TVs; and the CEO, however innocently,
got the facts wrong. But in the same set of circumstances,
the second version would remain true. Just as she said, the
CEO really did believe, when she made the statement, that
her company’s TVs had the sharpest picture around. And
although a plaintiff could later prove that opinion erroneous,
the words “I believe” themselves admitted that possibility,
thus precluding liability for an untrue statement of fact.
That remains the case if the CEQO’s opinion, as here, con-
cerned legal compliance. If, for example, she said, “I believe
our marketing practices are lawful,” and actually did think
that, she could not be liable for a false statement of fact—
even if she afterward discovered a longtime violation of law.
Once again, the statement would have been true, because
all she expressed was a view, not a certainty, about legal
compliance.

That still leaves some room for §11’s false-statement
provision to apply to expressions of opinion. As even Omni-
care acknowledges, every such statement explicitly affirms
one fact: that the speaker actually holds the stated belief.
See Brief for Petitioners 15-16; W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on the Law
of Torts §109, p. 755 (5th ed. 1984) (Prosser and Keeton)
(“[Aln expression of opinion is itself always a statement
of . . . the fact of the belief, the existing state of mind, of
the one who asserts it”). For that reason, the CEO’s
statement about product quality (“I believe our TVs have
the highest resolution available on the market”) would be an
untrue statement of fact—mnamely, the fact of her own be-
lief—if she knew that her company’s TVs only placed second.
And so too the statement about legal compliance (“I believe
our marketing practices are lawful”) would falsely describe
her own state of mind if she thought her company was break-
ing the law. In such cases, §11’s first part would subject
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the issuer to liability (assuming the misrepresentation were
material).2

In addition, some sentences that begin with opinion words
like “I believe” contain embedded statements of fact—as,
once again, Omnicare recognizes. See Reply Brief 6. Sup-
pose the CEO in our running hypothetical said: “I believe
our TVs have the highest resolution available because we
use a patented technology to which our competitors do not
have access.” That statement may be read to affirm not
only the speaker’s state of mind, as described above, but also
an underlying fact: that the company uses a patented tech-
nology. See Virginia Bankshares, Inc. v. Sandberg, 501
U.S. 1083, 1109 (1991) (SCALIA, J., concurring in part and
concurring in judgment) (showing that a statement can
sometimes be “most fairly read as affirming separately both
the fact of the [speaker’s] opinion and the accuracy of the
facts” given to support or explain it (emphasis deleted)).
Accordingly, liability under §11’s false-statement provision
would follow (once again, assuming materiality) not only if

20ur decision in Virginia Bankshares, Inc. v. Sandberg, 501 U. S. 1083
(1991), qualifies this statement in one respect. There, the Court consid-
ered when corporate directors’ statements of opinion in a proxy solicita-
tion give rise to liability under §14(a) of the Securities Exchange Act, 15
U. S. C. §78n(a), which bars conduct similar to that described in §11. In
discussing that issue, the Court raised the hypothetical possibility that a
director could think he was lying while actually (i. e., accidentally) telling
the truth about the matter addressed in his opinion. See Virginia Bank-
shares, 501 U. S., at 1095-1096. That rare set of facts, the Court decided,
would not lead to liability under §14(a). See ibid. The Court reasoned
that such an inadvertently correct assessment is unlikely to cause anyone
harm and that imposing liability merely for the “impurities” of a director’s
“unclean heart” might provoke vexatious litigation. Id., at 1096 (quoting
Stedman v. Storer, 308 F. Supp. 881, 887 (SDNY 1969)). We think the
same is true (to the extent this scenario ever occurs in real life) under
§11. So if our CEO did not believe that her company’s TVs had the high-
est resolution on the market, but (surprise!) they really did, §11 would
not impose liability for her statement.
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the speaker did not hold the belief she professed but also if
the supporting fact she supplied were untrue.

But the Funds cannot avail themselves of either of those
ways of demonstrating liability. The two sentences to which
the Funds object are pure statements of opinion: To simplify
their content only a bit, Omnicare said in each that “we be-
lieve we are obeying the law.” And the Funds do not con-
test that Omnicare’s opinion was honestly held. Recall that
their complaint explicitly “exclude[s] and disclaim[s]” any al-
legation sounding in fraud or deception. App. 273. What
the Funds instead claim is that Omnicare’s belief turned out
to be wrong—that whatever the company thought, it was in
fact violating anti-kickback laws. But that allegation alone
will not give rise to liability under § 11’s first clause because,
as we have shown, a sincere statement of pure opinion is not
an “untrue statement of material fact,” regardless whether
an investor can ultimately prove the belief wrong. That
clause, limited as it is to factual statements, does not allow
investors to second-guess inherently subjective and uncer-
tain assessments. In other words, the provision is not, as
the Court of Appeals and the Funds would have it, an invita-
tion to Monday morning quarterback an issuer’s opinions.

II1
A

That conclusion, however, does not end this case because
the Funds also rely on §11’s omissions provision, alleging
that Omnicare “omitted to state facts necessary” to make its
opinion on legal compliance “not misleading.” App. 273; see
§77k(a).* As all parties accept, whether a statement is
“misleading” depends on the perspective of a reasonable in-

3Section 11’s omissions clause also applies when an issuer fails to make
mandated disclosures—those “required to be stated”—in a registration
statement. §77k(a). But the Funds do not object to Omnicare’s filing on
that score.
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vestor: The inquiry (like the one into materiality) is objec-
tive. Cf. TSC Industries, Inc. v. Northway, Inc., 426 U. S.
438, 445 (1976) (noting that the securities laws care only
about the “significance of an omitted or misrepresented fact
to a reasonable investor”). We therefore must consider
when, if ever, the omission of a fact can make a statement of
opinion like Omnicare’s, even if literally accurate, misleading
to an ordinary investor.

Omnicare claims that is just not possible. On its view, no
reasonable person, in any context, can understand a pure
statement of opinion to convey anything more than the
speaker’s own mindset. See Reply Brief 5-6. As long as
an opinion is sincerely held, Omnicare argues, it cannot mis-
lead as to any matter, regardless what related facts the
speaker has omitted. Such statements of belief (concludes
Omnicare) are thus immune from liability under § 11’s second
part, just as they are under its first.*

That claim has more than a kernel of truth. A reasonable
person understands, and takes into account, the difference
we have discussed above between a statement of fact and one
of opinion. See supra, at 183-184. She recognizes the im-
port of words like “I think” or “I believe,” and grasps that they
convey some lack of certainty as to the statement’s content.

4In a different argument that arrives at the same conclusion, Omnicare
maintains that §11, by its terms, bars only those omissions that make
statements of fact—not opinion—misleading. See Reply Brief 3-5. The
language of the omissions clause, however, is not so limited. It asks
whether an omitted fact is necessary to make “statements” in “any part
of the registration statement” not misleading; unlike in §11’s first clause,
here the word “statements” is unmodified, thus including both fact and
opinion. In any event, Omnicare’s alternative interpretation succeeds
merely in rephrasing the critical issue. Omnicare recognizes that every
opinion statement is also a factual statement about the speaker’s own be-
lief. See supra, at 184. On Omnicare’s view, the question thus becomes
when, if ever, an omission can make a statement of that fact misleading
to an ordinary investor. The following analysis applies just as well to
that reformulation.
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See, e. g., Restatement (Second) of Contracts § 168, Comment
a, p. 456 (1979) (noting that a statement of opinion “implies
that [the speaker] . . . is not certain enough of what he says”
to do without the qualifying language). And that may be
especially so when the phrases appear in a registration state-
ment, which the reasonable investor expects has been care-
fully wordsmithed to comply with the law. When reading
such a document, the investor thus distinguishes between
the sentences “we believe X is true” and “X is true.” And
because she does so, the omission of a fact that merely rebuts
the latter statement fails to render the former misleading.
In other words, a statement of opinion is not misleading just
because external facts show the opinion to be incorrect.
Reasonable investors do not understand such statements as
guarantees, and §11’s omissions clause therefore does not
treat them that way.

But Omnicare takes its point too far, because a reasonable
investor may, depending on the circumstances, understand
an opinion statement to convey facts about how the speaker
has formed the opinion—or, otherwise put, about the speak-
er’s basis for holding that view. And if the real facts are
otherwise, but not provided, the opinion statement will mis-
lead its audience. Consider an unadorned statement of opin-
ion about legal compliance: “We believe our conduct is law-
ful.” If the issuer makes that statement without having
consulted a lawyer, it could be misleadingly incomplete. In
the context of the securities market, an investor, though rec-
ognizing that legal opinions can prove wrong in the end, still
likely expects such an assertion to rest on some meaningful
legal inquiry—rather than, say, on mere intuition, however
sincere.” Similarly, if the issuer made the statement in the
face of its lawyers’ contrary advice, or with knowledge that
the Federal Government was taking the opposite view, the
investor again has cause to complain: He expects not just

5In some circumstances, however, reliance on advice from regulators or
consistent industry practice might accord with a reasonable investor’s
expectations.
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that the issuer believes the opinion (however irrationally),
but that it fairly aligns with the information in the issuer’s
possession at the time.® Thus, if a registration statement
omits material facts about the issuer’s inquiry into or knowl-
edge concerning a statement of opinion, and if those facts
conflict with what a reasonable investor would take from the
statement itself, then § 11’s omissions clause creates liability.”

An opinion statement, however, is not necessarily mislead-
ing when an issuer knows, but fails to disclose, some fact
cutting the other way. Reasonable investors understand

6The hypothetical used earlier could demonstrate the same points.
Suppose the CEO, in claiming that her company’s TV had the highest
resolution available on the market, had failed to review any of her competi-
tors’ product specifications. Or suppose she had recently received infor-
mation from industry analysts indicating that a new product had sur-
passed her company’s on this metric. The CEO may still honestly believe
in her TV’s superiority. But under §11’s omissions provision, that subjec-
tive belief, in the absence of the expected inquiry or in the face of known
contradictory evidence, would not insulate her from liability.

"Omnicare contends at length that Virginia Bankshares forecloses this
result, see Brief for Petitioners 16-21, relying on the following sentence:
“A statement of belief may be open to objection . . . solely as a misstate-
ment of the psychological fact of the speaker’s belief in what he says,” 501
U. 8., at 1095. But Omnicare’s argument plucks that statement from its
context and thereby transforms its meaning. Virginia Bankshares con-
cerned an expression of opinion that the speaker did not honestly hold—
1. e., one making an “untrue statement of fact” about the speaker’s own
state of mind, § 77k(a). See id., at 1090 (“[W]e interpret the jury verdict
as finding that the . . . directors did not hold the beliefs or opinions ex-
pressed, and we confine our discussion to statements so made”). The
Court held that such a statement gives rise to liability under § 14(a) when
it is also “false or misleading about its subject matter.” Id., at 1096.
Having done so, the Court went on to consider the rare hypothetical case,
described in this opinion’s second footnote, in which a speaker expresses
an opinion that she does not actually hold, but that turns out to be right.
See supra, at 185, n. 2. The sentence Omnicare cites did no more than
introduce that hypothetical; it was a way of saying “someone might object
to a statement—even when the opinion it expressed proved correct—
solely on the ground that it was disbelieved.” And the Court then held,
as noted above, that such an objection would fail. See ibid. The lan-
guage thus provides no support for Omnicare’s argument here.
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that opinions sometimes rest on a weighing of competing
facts; indeed, the presence of such facts is one reason why an
issuer may frame a statement as an opinion, thus conveying
uncertainty. See supra, at 183-184, 187-188. Suppose, for
example, that in stating an opinion about legal compliance,
the issuer did not disclose that a single junior attorney ex-
pressed doubts about a practice’s legality, when six of his
more senior colleagues gave a stamp of approval. That
omission would not make the statement of opinion mislead-
ing, even if the minority position ultimately proved correct:
A reasonable investor does not expect that every fact known
to an issuer supports its opinion statement.®

Moreover, whether an omission makes an expression of
opinion misleading always depends on context. Registra-
tion statements as a class are formal documents, filed with
the SEC as a legal prerequisite for selling securities to the
public. Investors do not, and are right not to, expect opin-
ions contained in those statements to reflect baseless, off-
the-cuff judgments, of the kind that an individual might com-
municate in daily life. At the same time, an investor reads
each statement within such a document, whether of fact or of
opinion, in light of all its surrounding text, including hedges,
disclaimers, and apparently conflicting information. And
the investor takes into account the customs and practices of
the relevant industry. So an omission that renders mislead-
ing a statement of opinion when viewed in a vacuum may
not do so once that statement is considered, as is appropriate,
in a broader frame. The reasonable investor understands a
statement of opinion in its full context, and § 11 creates liabil-

8We note, too, that a reasonable investor generally considers the speci-
ficity of an opinion statement in making inferences about its basis. Com-
pare two new statements from our ever-voluble CEO. In the first, she
says: “I believe we have 1.3 million TVs in our warehouse.” In the sec-
ond, she says: “I believe we have enough supply on hand to meet demand.”
All else equal, a reasonable person would think that a more detailed inves-
tigation lay behind the former statement.
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ity only for the omission of material facts that cannot be
squared with such a fair reading.

These principles are not unique to § 11: They inhere, too, in
much common law respecting the tort of misrepresentation.’
The Restatement of Torts, for example, recognizes that “[a]
statement of opinion as to facts not disclosed and not other-
wise known to the recipient may” in some circumstances rea-
sonably “be interpreted by him as an implied statement”
that the speaker “knows facts sufficient to justify him in
forming” the opinion, or that he at least knows no facts “in-
compatible with [the] opinion.” Restatement (Second) of
Torts §539, p. 85 (1976).1° When that is so, the Restatement
explains, liability may result from omission of facts—for ex-
ample, the fact that the speaker failed to conduct any inves-
tigation—that rebut the recipient’s predictable inference.
See id., Comment a, at 86; id., Comment b, at 87. Similarly,
the leading treatise in the area explains that “it has been
recognized very often that the expression of an opinion may
carry with it an implied assertion, not only that the speaker
knows no facts which would preclude such an opinion, but
that he does know facts which justify it.” Prosser and Kee-
ton §109, at 760. That is especially (and traditionally) the
case, the treatise continues, where—as in a registration
statement—a speaker “holds himself out or is understood as
having special knowledge of the matter which is not available

9Section 11 is, of course, “not coextensive with common-law doctrines
of fraud”; in particular, it establishes “a stringent standard of liability,”
not dependent on proof of intent to defraud. Herman & MacLean v. Hud-
dleston, 459 U. S. 375, 381, 388-389 (1983); see supra, at 179; infra, at 192,
n. 11. But we may still look to the common law for its insights into how
a reasonable person understands statements of opinion.

¥The Restatement of Contracts, discussing misrepresentations that can
void an agreement, says much the same: “[TThe recipient of an assertion
of a person’s opinion as to facts not disclosed” may sometimes “properly
interpret it as an assertion (a) that the facts known to that person are not
incompatible with his opinion, or (b) that he knows facts sufficient to justify
him in forming it.” Restatement (Second) of Contracts § 168, p. 455 (1979).


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563

https://1976).10

192 OMNICARE, INC. v. LABORERS DIST. COUNCIL
CONSTR. INDUSTRY PENSION FUND

Opinion of the Court

to the plaintiff.” Id., at 760-761 (footnote omitted); see Re-
statement (Second) of Torts §539, Comment b, at 86 (noting
that omissions relating to an opinion’s basis are “particu-
larly” likely to give rise to liability when the speaker has
“special knowledge of facts unknown to the recipient”);
Smith v. Land and House Property Corp., [1884] 28 Ch. D.
7, 15 (App. Cas.) (appeal taken from Eng.) (opinion of Bowen,
L. J.) (When “the facts are not equally known to both sides,
then a statement of opinion by the one who knows the facts
best . .. impliedly states that [the speaker] knows facts which
justify his opinion”).!!

And the purpose of §11 supports this understanding of
how the omissions clause maps onto opinion statements.
Congress adopted §11 to ensure that issuers “tell[] the
whole truth” to investors. H. R. Rep. No. 85, 73d Cong.,
1st Sess., 2 (1933) (quoting President Roosevelt’s message to
Congress). For that reason, literal accuracy is not enough:
An issuer must as well desist from misleading investors by
saying one thing and holding back another. Omnicare would

1Tn invoking these principles, we disagree with JUSTICE SCALIA’S
common-law-based opinion in two crucial ways. First, we view the com-
mon law’s emphasis on special knowledge and expertise as supporting,
rather than contradicting, our view of what issuers’ opinion statements
fairly imply. That is because an issuer has special knowledge of its busi-
ness—including the legal issues the company faces—not available to an
ordinary investor. Second, we think JUSTICE SCALIA’s reliance on the
common law’s requirement of an intent to deceive is inconsistent with
§11’s standard of liability. As we understand him, JUSTICE SCALIA would
limit liability for omissions under § 11 to cases in which a speaker “subjec-
tively intend[s] the deception” arising from the omission, on the ground
that the common law did the same. Post, at 202 (opinion concurring in
part and concurring in judgment) (emphasis deleted). But §11 discards
the common law’s intent requirement, making omissions unlawful—re-
gardless of the issuer’s state of mind—so long as they render statements
misleading. See Herman & MacLean, 459 U. 8., at 382 (emphasizing that
§11 imposes liability “even for innocent” misstatements or omissions).
The common law can help illuminate when an omission has that effect, but
cannot change § 11’s insistence on strict liability. See supra, at 191, n. 9.
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nullify that statutory requirement for all sentences starting
with the phrases “we believe” or “we think.” But those
magic words can preface nearly any conclusion, and the re-
sulting statements, as we have shown, remain perfectly capa-
ble of misleading investors. See supra, at 188-189. Thus,
Omnicare’s view would punch a hole in the statute for half-
truths in the form of opinion statements. And the difficulty
of showing that such statements are literally false—which
requires proving an issuer did not believe them, see supra, at
184-185—would make that opening yet more consequential:
Were Omnicare right, companies would have virtual carte
blanche to assert opinions in registration statements free
from worry about §11. That outcome would ill-fit Con-
gress’s decision to establish a strict liability offense pro-
moting “full and fair disclosure” of material information.
Pinter, 486 U. S., at 646; see supra, at 178-179.

Omnicare argues, in response, that applying §11’s omis-
sions clause in the way we have described would have “ad-
verse policy consequences.” Reply Brief 17 (capitalization
omitted). According to Omnicare, any inquiry into the issu-
er’s basis for holding an opinion is “hopelessly amorphous,”
threatening “unpredictable” and possibly “massive” liability.
Id., at 2; Brief for Petitioners 34, 36. And because that is
so, Omnicare claims, many issuers will choose not to disclose
opinions at all, thus “depriving [investors] of potentially
helpful information.” Reply Brief 19; see Tr. of Oral Arg.
59-61.

But first, that claim is, just as Omnicare labels it, one of
“policy”; and Congress gets to make policy, not the courts.
The decision Congress made, for the reasons we have indi-
cated, was to extend §11 liability to all statements rendered
misleading by omission. In doing so, Congress no doubt
made §11 less cut-and-dry than a law prohibiting only false
factual statements. Section 11’s omissions clause, as applied
to statements of both opinion and fact, necessarily brings the
reasonable person into the analysis, and asks what she would
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naturally understand a statement to convey beyond its literal
meaning. And for expressions of opinion, that means con-
sidering the foundation she would expect an issuer to have
before making the statement. See supra, at 188-189. All
that, however, is a feature, not a bug, of the omissions
provision.

Moreover, Omnicare way overstates both the looseness of
the inquiry Congress has mandated and the breadth of liabil-
ity that approach threatens. As we have explained, an in-
vestor cannot state a claim by alleging only that an opinion
was wrong; the complaint must as well call into question the
issuer’s basis for offering the opinion. See supra, at 188.
And to do so, the investor cannot just say that the issuer
failed to reveal its basis. Section 11’s omissions clause, after
all, is not a general disclosure requirement; it affords a cause
of action only when an issuer’s failure to include a material
fact has rendered a published statement misleading. To
press such a claim, an investor must allege that kind of omis-
sion—and not merely by means of conclusory assertions.
See Ashcroft v. Iqbal, 556 U. S. 662, 678 (2009) (“Threadbare
recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffice”). To be specific:
The investor must identify particular (and material) facts
going to the basis for the issuer’s opinion—facts about the
inquiry the issuer did or did not conduct or the knowledge
it did or did not have—whose omission makes the opinion
statement at issue misleading to a reasonable person reading
the statement fairly and in context. See supra, at 188-189.
That is no small task for an investor.

Nor does the inquiry such a complaint triggers ask any-
thing unusual of courts. Numerous legal rules hinge on
what a reasonable person would think or expect. In requir-
ing courts to view statements of opinion from an ordinary
investor’s perspective, § 11’s omissions clause demands noth-
ing more complicated or unmanageable. Indeed, courts
have for decades engaged in just that inquiry, with no
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apparent trouble, in applying the common law of misrepre-
sentation. See supra, at 191-192.

Finally, we see no reason to think that liability for mislead-
ing opinions will chill disclosures useful to investors. Noth-
ing indicates that §11’s application to misleading factual
assertions in registration statements has caused such a prob-
lem. And likewise, common-law doctrines of opinion liabil-
ity have not, so far as anyone knows, deterred merchants
in ordinary commercial transactions from asserting helpful
opinions about their products. That absence of fallout is un-
surprising. Sellers (whether of stock or other items) have
strong economic incentives to . . . well, sell (i. e., hawk or
peddle). Those market-based forces push back against any
inclination to underdisclose. And to avoid exposure for
omissions under § 11, an issuer need only divulge an opinion’s
basis, or else make clear the real tentativeness of its belief.
Such ways of conveying opinions so that they do not mislead
will keep valuable information flowing. And that is the only
kind of information investors need. To the extent our deci-
sion today chills misleading opinions, that is all to the good:
In enacting § 11, Congress worked to ensure better, not just
more, information.

B

Our analysis on this score counsels in favor of sending the
case back to the lower courts for decision. Neither court
below considered the Funds’ omissions theory with the right
standard in mind—or indeed, even recognized the distinct
statutory questions that theory raises. See supra, at 181-
182. We therefore follow our ordinary practice of remand-
ing for a determination of whether the Funds have stated a
viable omissions claim (or, if not, whether they should have
a chance to replead).

In doing so, however, we reemphasize a few crucial points
pertinent to the inquiry on remand. Initially, as we have
said, the Funds cannot proceed without identifying one or
more facts left out of Omnicare’s registration statement.
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See supra, at 194. The Funds’ recitation of the statutory
language—that Omnicare “omitted to state facts necessary
to make the statements made not misleading”—is not suf-
ficient; neither is the Funds’ conclusory allegation that
Omnicare lacked “reasonable grounds for the belief” it stated
respecting legal compliance. App. 273-274. At oral argu-
ment, however, the Funds highlighted another, more specific
allegation in their complaint: that an attorney had warned
Omnicare that a particular contract “carrie[d] a heightened
risk” of legal exposure under anti-kickback laws. Id., at 225
(emphasis deleted); see Tr. of Oral Arg. 42, 49; supra, at 180.
On remand, the court must review the Funds’ complaint to
determine whether it adequately alleged that Omnicare had
omitted that (purported) fact, or any other like it, from the
registration statement. And if so, the court must determine
whether the omitted fact would have been material to a rea-
sonable investor—. e., whether “there is a substantial likeli-
hood that a reasonable [investor] would consider it impor-
tant.” TSC Industries, 426 U. S., at 449.

Assuming the Funds clear those hurdles, the court must
ask whether the alleged omission rendered Omnicare’s legal
compliance opinions misleading in the way described ear-
lier—i. e., because the excluded fact shows that Omnicare
lacked the basis for making those statements that a reason-
able investor would expect. See supra, at 188-189. Insofar
as the omitted fact at issue is the attorney’s warning, that
inquiry entails consideration of such matters as the attor-
ney’s status and expertise and other legal information avail-
able to Omnicare at the time. See supra, at 189-190. Fur-
ther, the analysis of whether Omnicare’s opinion is misleading
must address the statement’s context. See supra, at 190-191.
That means the court must take account of whatever facts
Omnicare did provide about legal compliance, as well as any
other hedges, disclaimers, or qualifications it included in its
registration statement. The court should consider, for ex-
ample, the information Omnicare offered that States had ini-
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tiated enforcement actions against drug manufacturers for
giving rebates to pharmacies, that the Federal Government
had expressed concerns about the practice, and that the rele-
vant laws could “be interpreted in the future in a manner”
that would harm Omnicare’s business. See App. 95-96, 136—
137; supra, at 180.

* * *

With these instructions and for the reasons stated, we va-
cate the judgment below and remand the case for further
proceedings.

It is so ordered.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

Section 11 of the Securities Act of 1933 imposes liability
where a registration statement “contain[s] an untrue state-
ment of a material fact” or “omit[s] to state a material fact
necessary to make the statements therein not misleading.”
15 U.S.C. §77k(a). I agree with the Court’s discussion of
what it means for an expression of opinion to state an untrue
material fact. But an expression of opinion implies facts
(beyond the fact that the speaker believes his opinion) only
where a reasonable listener would understand it to do so.
And it is only when expressions of opinion do imply these
other facts that they can be “misleading” without the addi-
tion of other “material facts.” The Court’s view would
count far more expressions of opinion to convey collateral
facts than I—or the common law—would, and I therefore
concur only in part.

The common law recognized that most listeners hear “I
believe,” “in my estimation,” and other related phrases as
disclaiming the assertion of a fact. Hence the (somewhat
overbroad) common-law rule that a plaintiff cannot establish
a misrepresentation claim “for misstatements of opinion, as
distinguished from those of fact.” W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on Torts § 109, p. 755
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(5th ed. 1984) (Prosser & Keeton). A fraudulent misrepre-
sentation claim based on an expression of opinion could lie
for the one fact the opinion reliably conveyed: that the
speaker in fact held the stated opinion. Restatement of
Torts §525, Comment ¢, p. 60 (1938). And, in some circum-
stances, the common law acknowledged that an expression
of opinion reasonably implied “that the maker knows of no
fact incompatible with his opinion.” Id. §539(1), at 91. The
no-facts-incompatible-with-the-opinion standard was a de-
manding one; it meant that a speaker’s judgment had to
“var[y] so far from the truth that no reasonable man in his
position could have such an opinion.” Restatement of Con-
tracts §474(b), p. 902, and Comment b (1932). But without
more, a listener could only reasonably interpret expressions
of opinion as conveying this limited assurance of a speaker’s
understanding of facts.

In a few areas, the common law recognized the possibility
that a listener could reasonably infer from an expression of
opinion not only (1) that the speaker sincerely held it, and
(2) that the speaker knew of no facts incompatible with the
opinion, but also (3) that the speaker had a reasonable basis
for holding the opinion. This exceptional recognition oc-
curred only where it was “very reasonable or probable” that
a listener should place special confidence in a speaker’s opin-
ion. Prosser & Keeton §109, at 760-761. This included
two main categories, both of which were carve-outs from the
general rule that “the ordinary man has a reasonable compe-
tence to form his own opinion,” and “is not justified in rely-
ing [on] the . . . opinion” of another. Restatement of Torts
§542, Comment a, at 95. First, expressions of opinion made
in the context of a relationship of trust, such as between
doctors and patients. Second, expressions of opinion made
by an expert in his capacity as an expert (for example, a
jeweler’s statement of opinion about the value of a diamond).
These exceptions allowed a listener to deal with those special
expressions of opinion as though they were facts. As the
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leading treatise put it, “the ordinary man is free to deal in
reliance upon the opinion of an expert jeweler as to the value
of a diamond [or] of an attorney upon a point of law.” Pros-
ser & Keeton §109, at 761. But what reasonable person
would assume that a lawyer’s assessment of a diamond or
a jeweler’s opinion on a point of law implied an educated
investigation?

The Court’s expansive application of § 11’s omissions clause
to expressions of opinion produces a far broader field of mis-
representation; in fact, it produces almost the opposite of
the common-law rule. The Court holds that a reasonable
investor is right to expect a reasonable basis for all opinions
in registration statements—for example, the conduct of a
“meaningful . . . inquiry”—unless that is sufficiently dis-
claimed. Amnte, at 188, 190-192, 194-195. Take the Court’s
hypothetical opinion regarding legal compliance. When a
disclosure statement says “we believe our conduct is lawful,”
ante, at 188, the Court thinks this should be understood to
suggest that a lawyer was consulted, since a reasonable in-
vestigation on this point would require consulting a lawyer.
But this approach is incompatible with the common law,
which had no “legal opinions are different” exception. See
Restatement of Torts § 545, at 102.

It is also incompatible with common sense. It seems to
me strange to suggest that a statement of opinion as generic
as “we believe our conduct is lawful” conveys the implied
assertion of fact “we have conducted a meaningful legal in-
vestigation before espousing this opinion.” It is strange to
ignore the reality that a director might rely on industry
practice, prior experience, or advice from regulators—rather
than a meaningful legal investigation—in concluding the
firm’s conduct is lawful. The effect of the Court’s rule is to
adopt a presumption of expertise on all topics volunteered
within a registration statement.

It is reasonable enough to adopt such a presumption for
those matters that are required to be set forth in a registra-
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tion statement. Those are matters on which the manage-
ment of a corporation are experts. If, for example, the reg-
istration statement said “we believe that the corporation has
$5,000,000 cash on hand,” or “we believe the corporation has
7,500 shares of common stock outstanding,” the public is enti-
tled to assume that the management has done the necessary
research, so that the asserted “belief” is undoubtedly cor-
rect. But of course a registration statement would never
preface such items, within the expertise of the management,
with a “we believe that.” Full compliance with the law,
however, is another matter. It is not specifically required
to be set forth in the statement, and when management
prefaces that volunteered information with a “we believe
that,” it flags the fact that this is not within our area of
expertise, but we think we are in compliance.

Moreover, even if one assumes that a corporation issuing
a registration statement is (by operation of law) an “expert”
with regard to all matters stated or opined about, I would
still not agree with the Court’s disposition. The Court says
the following:

“Section 11’s omissions clause, as applied to statements
of both opinion and fact, necessarily brings the reason-
able person into the analysis, and asks what she would
naturally understand a statement to convey beyond its
literal meaning. And for expressions of opinion, that
means considering the foundation she would expect an
1ssuer to have before making the statement.” Ante, at
193-194 (emphasis added).

The first sentence is true enough—but “what she [the reason-
able (female) person, and even he, the reasonable (male) per-
son] would naturally understand a statement [of opinion] to
convey” is not that the statement has the foundation she (the
reasonable female person) considers adequate. She is not an
expert, and is relying on the advice of an expert—who ought
to know how much “foundation” is needed. She would natu-
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rally understand that the expert has conducted an investiga-
tion that ke (or she or it) considered adequate. That is what
relying upon the opinion of an expert means.

The common law understood this distinction. An action
for fraudulent misrepresentation based on an opinion of an
expert™ was only allowed when the expression of the opinion
conveyed a fact—the “fact” that summarized the expert’s
knowledge. Prosser & Keeton §109, at 761. And a fact
was actionable only if the speaker knew it was false, if he
knew he did not know it, or if he knew the listener would
understand the statement to have a basis that the speaker
knew was not true. Restatement of Torts §526, at 63—-64.
Ah!, the majority might say, so a speaker is liable for know-
ing he lacks the listener’s reasonable basis! If the speaker
knows—is actually aware—that the listener will understand
an expression of opinion to have a specific basis that it does
not have, then of course he satisfies this element of the tort.

But more often, when any basis is implied at all, both sides
will understand that the speaker implied a “reasonable
basis,” but honestly disagree on what that means. And the
common law supplied a solution for this: A speaker was liable
for ambiguous statements—misunderstandings—as fraudu-
lent misrepresentations only where he both knew of the am-
biguity and intended that the listener fall prey to it. Id.
§527, at 66. In other words, even assuming both parties
knew (a prerequisite to liability) that the expression of opin-
ion implied a “reasonable investigation,” if the speaker and
listener honestly disagreed on the nature of that investiga-

* At the time of the Act’s passage, the common law did not permit suit
for negligent misrepresentation under the circumstances here. An action
for negligent misrepresentation resting upon a statement of opinion would
lie only if the opinion—a professional opinion—was “given upon facts
equally well known to both the supplier and the recipient.” Restatement
of Torts §552, Comment b, at 123 (1938). That is of course not the situa-
tion here. The typical opinion “given upon facts equally known to both
the supplier and the recipient” is a lawyer’s legal advice on facts described
by his client.
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tion, the speaker was not liable for a fraudulent misrepresen-
tation unless he subjectively intended the deception. And
so in no circumstance would the listener’s belief of a “reason-
able basis” control: If the speaker subjectively believes he
lacks a reasonable basis, then his statement is simply a know-
ing misrepresentation. Id. §526(a), at 63. If he does not
know of the ambiguity, or knows of it, but does not intend to
deceive, he is not liable. Id. §527, at 66. That his basis for
belief was “objectively unreasonable” does not impart liabil-
ity, so long as the belief was genuine.

This aligns with common sense. When a client receives
advice from his lawyer, it is surely implicit in that advice
that the lawyer has conducted a reasonable investigation—
reasonable, that is, in the lawyer’s estimation. The client
is relying on the expert lawyer’s judgment for the amount
of investigation necessary, no less than for the legal conclu-
sion. To be sure, if the lawyer conducts an investigation
that he does not believe is adequate, he would be liable for
misrepresentation. And if he conducts an investigation that
he believes is adequate but is objectively unreasonable (and
reaches an incorrect result), he may be liable for malpractice.
But on the latter premise he is not liable for misrepresenta-
tion; all that was implicit in his advice was that he had con-
ducted an investigation ke deemed adequate. To rely on an
expert’s opinion is to rely on the expert’s evaluation of how
much time to spend on the question at hand.

The objective test proposed by the Court—inconsistent
with the common law and common intuitions about state-
ments of opinion—invites roundabout attacks upon expres-
sions of opinion. Litigants seeking recompense for a corpo-
ration’s expression of belief that turned out, after the fact,
to be incorrect can always charge that even though the belief
rested upon an investigation the corporation thought to be
adequate, the investigation was not “objectively adequate.”

Nor is this objective test justified by §11’s absence of
a mens rea requirement, as the Court suggests. Ante,
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at 191, n. 10. Some of my citation of the common law is
meant to illustrate when a statement of opinion contains an
implied warranty of reasonable basis. But when it does
so, the question then becomes whose reasonable basis. My
illustration of the common-law requirements for misrepre-
sentation is meant to show that a typical listener assumes
that the speaker’s reasonable basis controls. That show-
ing is not contradicted by §11’s absence of a mens rea
requirement.

Not to worry, says the Court. Sellers of securities need
“only divulge an opinion’s basis, or else make clear the real
tentativeness of [their] belief[s].” Amnte, at 195. One won-
ders what the function of “in my estimation” is, then, except
as divulging such hesitation. Or what would be sufficient
for the Court. “In my highly tentative estimation?” “In
my estimation that, consistent with Omnicare, should be un-
derstood as an opinion only?” Reasonable speakers do not
speak this way, and reasonable listeners do not receive opin-
ions this way. When an expert expresses an opinion instead
of stating a fact, it implies (1) that he genuinely believes the
opinion, (2) that he believes his basis for the opinion is suffi-
cient, and (most important) (3) that he is not certain of his
result. Nothing more. This approach would have given
lower courts and investors far more guidance and would
largely have avoided the Funds’ attack upon Omnicare’s
opinions as though Omnicare held those opinions out to be
facts.

I therefore concur only in part and in the judgment.

JUSTICE THOMAS, concurring in the judgment.

I agree with the Court that the statements of opinion at
issue in this case do not contain an untrue statement of a
material fact. 15 U. S. C. § 77k(a); ante, at 182-186. I write
separately because I do not think it advisable to opine, as
the majority does, on an additional theory of liability that is
not properly before us.
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The question whether and under what circumstances an
omission may make a statement of opinion misleading is one
that we should have left to the lower courts to decide on
remand. As the majority acknowledges, that question was
never passed on below. See ante, at 195. With good reason:
Apart from a few conclusory allegations in their complaint
and some pro forma references to “misleading statements
and omissions” in their briefs, respondents did not elaborate
on the omissions theory of liability before either the District
Court or the Court of Appeals. They certainly did not artic-
ulate the theory the majority now adopts until they filed
their merits brief before this Court. And it was not until
oral argument that they identified a factual allegation in
their complaint that might serve to state a claim under that
theory. See ante, at 196. This delay is unsurprising
given that, although various Courts of Appeals have dis-
cussed the theory, they have been reluctant to commit to it.
See MHC Mut. Conversion Fund, L. P. v. Sandler O’Neill &
Partners, L. P, 761 F. 3d 1109, 1116 (CA10 2014) (“[1]t is
difficult to find many [courts] actually holding a security
issuer liable on this basis, . . . and . . . the approach has
been questioned by others on various grounds”); see also
ibid., n. 5.

We should exercise the same caution. This Court rarely
prides itself on being a pioneer of novel legal claims, as
“[oJurs is a court of final review and not first view.” Zivotof-
sky v. Clinton, 566 U. S. 189, 201 (2012) (internal quotation
marks omitted). Thus, as a general rule, “we do not decide
in the first instance issues not decided below.” Ibid. (inter-
nal quotation marks omitted). This includes fashioning in-
novative theories of liability as much as it includes applying
those theories to the circumstances of the case.

The Court has previously relied on a lower court’s failure
to address an issue below as a reason for declining to address
it here, even when the question was fairly presented in the
petition and fully vetted by other lower courts. See, e.g.,
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CSX Tramsp., Inc. v. Alabama Dept. of Revenue, 562 U. S.
277, 284, n. 5 (2011); see also d., at 303, n. 3 (THOMAS, J.,
dissenting). Surely the feature that distinguishes this
case—a novel legal theory that is not fairly included in
the question presented—counsels more strongly in favor of
avoidance.

As JUSTICE SCALIA’S concurrence reveals, the scope of this
theory of liability is far from certain. And the highly fact-
intensive nature of the omissions theory provides an addi-
tional reason not to address it at this time. The majority
acknowledges that the facts a reasonable investor may infer
from a statement of opinion depend on the context. And yet
it opines about certain facts an investor may infer from an
issuer’s legal compliance opinion: that such an opinion is
based on legal advice, for example, or that it is not contra-
dicted by the Federal Government. See ante, at 188. These
inferences may seem sensible enough in a vacuum, but lower
courts would do well to heed the majority’s admonition that
every statement of opinion must be considered “in a broader
frame,” ante, at 190, taking into account all the facts of the
statement and its context. Would that the majority had
waited for the “broader frame” of an actual case before
weighing in on the omissions theory.
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YOUNG » UNITED PARCEL SERVICE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 12-1226. Argued December 3, 2014—Decided March 25, 2015

The Pregnancy Discrimination Act added new language to the definitions
subsection of Title VII of the Civil Rights Act of 1964. The first clause
of the Pregnancy Discrimination Act specifies that Title VII's prohibi-
tion against sex discrimination applies to discrimination “because of or
on the basis of pregnancy, childbirth, or related medical conditions.” 42
U. 8. C §2000e(k). The Act’s second clause says that employers must
treat “women affected by pregnancy . .. the same for all employment-
related purposes . . . as other persons not so affected but similar in
their ability or inability to work.” Ibid. This case asks the Court
to determine how the latter provision applies in the context of an em-
ployer’s policy that accommodates many, but not all, workers with
nonpregnancy-related disabilities.

Petitioner Young was a part-time driver for respondent United Parcel
Service (UPS). When she became pregnant, her doctor advised her
that she should not lift more than 20 pounds. UPS, however, required
drivers like Young to be able to lift up to 70 pounds. UPS told Young
that she could not work while under a lifting restriction. Young subse-
quently filed this federal lawsuit, claiming that UPS acted unlawfully in
refusing to accommodate her pregnancy-related lifting restriction. She
brought only a disparate-treatment claim of discrimination, which a
plaintiff can prove either by direct evidence that a workplace policy,
practice, or decision relies expressly on a protected characteristic, or by
using the burden-shifting framework set forth in McDonnell Douglas
Corp. v. Green, 411 U. S. 792. Under that framework, the plaintiff has
“the initial burden” of “establishing a prima facie case” of discrimina-
tion. Id., at 802. If she carries her burden, the employer must have
an opportunity “to articulate some legitimate, non-discriminatory rea-
son[s] for” the difference in treatment. Ibid. If the employer articu-
lates such reasons, the plaintiff then has “an opportunity to prove by a
preponderance of the evidence that the reasons . .. were a pretext for
discrimination.” Texas Dept. of Community Affairs v. Burdine, 450
U. S. 248, 253.

After discovery, UPS sought summary judgment. In reply, Young
presented several favorable facts that she believed she could prove. In
particular, she pointed to UPS policies that accommodated workers who
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were injured on the job, had disabilities covered by the Americans with
Disabilities Act of 1990 (ADA), or had lost Department of Transporta-
tion (DOT) certifications. Pursuant to these policies, Young contended,
UPS had accommodated several individuals whose disabilities created
work restrictions similar to hers. She argued that these policies
showed that UPS discriminated against its pregnant employees because
it had a light-duty-for-injury policy for numerous “other persons” but
not for pregnant workers. UPS responded that, since Young did not
fall within the on-the-job injury, ADA, or DOT categories, it had not
discriminated against Young on the basis of pregnancy but had treated
her just as it treated all “other” relevant “persons.”

The District Court granted UPS summary judgment, concluding,
mter alia, that Young could not make out a prima facie case of discrimi-
nation under McDonnell Douglas. The court found that those with
whom Young had compared herself—those falling within the on-the-job,
DOT, or ADA categories—were too different to qualify as “similarly
situated comparator[s].” The Fourth Circuit affirmed.

Held:

1. An individual pregnant worker who seeks to show disparate treat-
ment through indirect evidence may do so through application of the
McDonnell Douglas framework. Pp. 219-231.

(@) The parties’ interpretations of the Pregnancy Discrimination
Act’s second clause are unpersuasive. Pp. 220-228.
(i) Young claims that as long as “an employer accommodates only
a subset of workers with disabling conditions,” “pregnant workers who
are similar in the ability to work [must] receive the same treatment
even if still other nonpregnant workers do not receive accommodations.”
Brief for Petitioner 28. Her reading proves too much. The Court
doubts that Congress intended to grant pregnant workers an uncondi-
tional “most-favored-nation” status, such that employers who provide
one or two workers with an accommodation must provide similar accom-
modations to all pregnant workers, irrespective of any other criteria.
After all, the second clause of the Act, when referring to nonpregnant
persons with similar disabilities, uses the open-ended term “other per-
sons.” It does not say that the employer must treat pregnant employ-
ees the “same” as “any other persons” who are similar in their ability
or inability to work, nor does it specify the particular “other persons”
Congress had in mind as appropriate comparators for pregnant workers.
Moreover, disparate-treatment law normally allows an employer to im-
plement policies that are not intended to harm members of a protected
class, even if their implementation sometimes harms those members, as
long as the employer has a legitimate, nondiscriminatory, nonpretextual
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reason for doing so. See, e.g., Burdine, supra, at 252-258. There is
no reason to think Congress intended its language in the Pregnancy
Discrimination Act to deviate from that approach. Pp. 220-223.

(i) The Solicitor General argues that the Court should give spe-
cial, if not controlling, weight to a 2014 Equal Employment Opportunity
Commission (EEOC) guideline concerning the application of Title VII
and the ADA to pregnant employees. But that guideline lacks the tim-
ing, “consistency,” and “thoroughness” of “consideration” necessary to
“give it power to persuade.” Skidmore v. Swift & Co., 323 U. S. 134,
140. The guideline was promulgated after certiorari was granted here;
it takes a position on which previous EEOC guidelines were silent; it is
inconsistent with positions long advocated by the Government; and the
EEOC does not explain the basis for its latest guidance. Pp. 223-225.

(iii) UPS claims that the Act’s second clause simply defines sex
discrimination to include pregnancy discrimination. But that cannot be
right, as the first clause of the Act accomplishes that objective. Read-
ing the Act’s second clause as UPS proposes would thus render the first
clause superfluous. It would also fail to carry out a key congressional
objective in passing the Act. The Act was intended to overturn the
holding and the reasoning of General Elec. Co. v. Gilbert, 429 U. S. 125,
which upheld against a Title VII challenge a company plan that pro-
vided nonoccupational sickness and accident benefits to all employees
but did not provide disability-benefit payments for any absence due to
pregnancy. Pp. 226-228.

(b) An individual pregnant worker who seeks to show disparate
treatment may make out a prima facie case under the McDonnell Doug-
las framework by showing that she belongs to the protected class, that
she sought accommodation, that the employer did not accommodate her,
and that the employer did accommodate others “similar in their ability
or inability to work.” The employer may then seek to justify its refusal
to accommodate the plaintiff by relying on a “legitimate, nondiscrimina-
tory” reason for denying accommodation. That reason normally cannot
consist simply of a claim that it is more expensive or less convenient
to add pregnant women to the category of those whom the employer
accommodates. If the employer offers a “legitimate, nondiscrimina-
tory” reason, the plaintiff may show that it is in fact pretextual. The
plaintiff may reach a jury on this issue by providing sufficient evidence
that the employer’s policies impose a significant burden on pregnant
workers, and that the employer’s “legitimate, nondiscriminatory” rea-
sons are not sufficiently strong to justify the burden, but rather—when
considered along with the burden imposed—give rise to an inference of
intentional discrimination. The plaintiff can create a genuine issue of
material fact as to whether a significant burden exists by providing
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evidence that the employer accommodates a large percentage of non-
pregnant workers while failing to accommodate a large percentage of
pregnant workers. This approach is consistent with the longstanding
rule that a plaintiff can use circumstantial proof to rebut an employer’s
apparently legitimate, nondiscriminatory reasons, see Burdine, 450 U. S.;
at 255, n. 10, and with Congress’ intent to overrule Gilbert. Pp.228-231.

2. Under this interpretation of the Act, the Fourth Circuit’s judgment
must be vacated. Summary judgment is appropriate when there is “no
genuine dispute as to any material fact.” Fed. Rule Civ. Proc. 56(a).
The record here shows that Young created a genuine dispute as to
whether UPS provided more favorable treatment to at least some em-
ployees whose situations cannot reasonably be distinguished from hers.
It is left to the Fourth Circuit to determine on remand whether Young
also created a genuine issue of material fact as to whether UPS’ reasons
for having treated Young less favorably than these other nonpregnant
employees were pretextual. Pp. 231-232.

707 F. 3d 437, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and GINSBURG, SOTOMAYOR, and KAGAN, JJ.,, joined. AwLITO, J., filed an
opinion concurring in the judgment, post, p. 232. SCALIA, J., filed a dis-
senting opinion, in which KENNEDY and THOMAS, JJ., joined, post, p. 241.
KENNEDY, J., filed a dissenting opinion, post, p. 251.

Samuel R. Bagenstos argued the cause for petitioner.
With him on the briefs was Sharon Fast Gustafson.

Solicitor General Verrillt argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Acting Assistant Attorney General Moran, Dep-
uty Solicitor General Gershengorn, Sarah E. Harrington,
Dennis J. Dimsey, Holly A. Thomas, Bonnie I. Robin-
Vergeer, P. David Lopez, Carolyn L. Wheeler, and Julie L.
Gantz.

Caitlin J. Halligan argued the cause for respondent.
With her on the brief were Mark A. Perry, Emmett F.
McGee, Jr., Jill S. Distler, and Rachel S. Brass.™

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Lenora M. Lapidus, Steven R. Shapiro,
Deborah A. Jeon, and Dina Bakst, for Bipartisan State and Local Legisla-
tors by Ellen Eardley; for Black Women’s Health Imperative et al. by
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JUSTICE BREYER delivered the opinion of the Court.

The Pregnancy Discrimination Act makes clear that Title
VII’s prohibition against sex discrimination applies to dis-
crimination based on pregnancy. It also says that employ-
ers must treat “women affected by pregnancy . .. the same
for all employment-related purposes . .. as other persons not
so affected but similar in their ability or inability to work.”
42 U. S. C. §2000e(k). We must decide how this latter provi-
sion applies in the context of an employer’s policy that ac-
commodates many, but not all, workers with nonpregnancy-
related disabilities.

In our view, the Act requires courts to consider the extent
to which an employer’s policy treats pregnant workers less
favorably than it treats nonpregnant workers similar in their
ability or inability to work. And here—as in all cases in
which an individual plaintiff seeks to show disparate treat-
ment through indirect evidence—it requires courts to con-
sider any legitimate, nondiscriminatory, nonpretextual justi-
fication for these differences in treatment. See McDonnell

Jonathan M. Cohen; for Health Care Providers et al. by Katherine M.
Kimpel and Judith L. Lichtman; for Law Professors et al. by Joanna L.
Grossman and Deborah L. Brake; for the Leadership Conference on Civil
and Human Rights by Maria T. Vullo, Wade J. Henderson, and Lisa M.
Bornstein; for Members of Congress by Andrew H. Bart and Emily Mar-
tin; for the National Education Association et al. by Alice O’Brien, Jason
Walta, Judith A. Scott, Nicole G. Berner, Jennifer L. Hunter, William
Lurye, David Strom, and Nicholas W. Clark; for U. S. Women’s Chamber
of Commerce et al. by David C. Frederick; and for 23 Pro-Life Organiza-
tions et al. by Carrie Severino, Jonathan Keim, Thomas C. Berg, Teresa
S. Collett, Ovide M. Lamontagne, and Clarke D. Forsythe.

Briefs of amici curiae urging affirmance were filed for the American
Trucking Associations, Inc., by Thomas R. McCarthy, William S. Conso-
voy, Prasad Sharma, and Richard Pianka; for the Eagle Forum Educa-
tion & Legal Defense Fund, Inc., by Lawrence J. Joseph; for the Equal
Employment Advisory Council et al. by Rae T. Vann, Karen Harned, and
Elizabeth Milito; and for the Chamber of Commerce of the United States
of America by Lori Alvino McGill, Kathleen M. Sullivan, Lily Fu Claf-
fee, Kate Comerford Todd, and Warren Postman.
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Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). Ulti-
mately the court must determine whether the nature of the
employer’s policy and the way in which it burdens pregnant
women shows that the employer has engaged in intentional
discrimination. The Court of Appeals here affirmed a grant
of summary judgment in favor of the employer. Given our
view of the law, we must vacate that court’s judgment.

I
A

We begin with a summary of the facts. The petitioner,
Peggy Young, worked as a part-time driver for the respond-
ent, United Parcel Service (UPS). Her responsibilities in-
cluded pickup and delivery of packages that had arrived by
air carrier the previous night. In 2006, after suffering sev-
eral miscarriages, she became pregnant. Her doctor told
her that she should not lift more than 20 pounds during the
first 20 weeks of her pregnancy or more than 10 pounds
thereafter. App. 580. UPS required drivers like Young to
be able to lift parcels weighing up to 70 pounds (and up to
150 pounds with assistance). Id., at 578. UPS told Young
she could not work while under a lifting restriction. Young
consequently stayed home without pay during most of the
time she was pregnant and eventually lost her employee
medical coverage.

Young subsequently brought this federal lawsuit. We
focus here on her claim that UPS acted unlawfully in refus-
ing to accommodate her pregnancy-related lifting restric-
tion. Young said that her co-workers were willing to help
her with heavy packages. She also said that UPS accommo-
dated other drivers who were “similar in their . . . inability
to work.” She accordingly concluded that UPS must accom-
modate her as well. See Brief for Petitioner 30-31.

UPS responded that the “other persons” whom it had ac-
commodated were (1) drivers who had become disabled on
the job, (2) those who had lost their Department of Transpor-
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tation (DOT) certifications, and (3) those who suffered from
a disability covered by the Americans with Disabilities Act
of 1990 (ADA), 104 Stat. 327,42 U. S. C. §12101 et seq. UPS
said that, since Young did not fall within any of those catego-
ries, it had not discriminated against Young on the basis of
pregnancy but had treated her just as it treated all “other”
relevant “persons.” See Brief for Respondent 34.

B

Title VII of the Civil Rights Act of 1964 forbids a covered
employer to “discriminate against any individual with re-
spect to . . . terms, conditions, or privileges of employ-
ment, because of such individual’s . . . sex.” 78 Stat. 253,
42 U. S. C. §2000e-2(a)(1). In 1978, Congress enacted the
Pregnancy Discrimination Act, 92 Stat. 2076, which added
new language to Title VII's definitions subsection. The first
clause of the 1978 Act specifies that Title VII's “ter[m] ‘be-
cause of sex’ . . . include[s] . . . because of or on the basis
of pregnancy, childbirth, or related medical conditions.”
§2000e(k). The second clause says that

“women affected by pregnancy, childbirth, or related
medical conditions shall be treated the same for all
employment-related purposes . . . as other persons not
so affected but similar in their ability or inability to
work . ...” Ibid.

This case requires us to consider the application of the
second clause to a “disparate-treatment” claim—a claim that
an employer intentionally treated a complainant less favor-
ably than employees with the “complainant’s qualifications”
but outside the complainant’s protected class. McDonnell
Douglas, supra, at 802. We have said that “[1]iability in a
disparate-treatment case depends on whether the protected
trait actually motivated the employer’s decision.” Ray-
theon Co. v. Hernandez, 540 U. S. 44, 52 (2003) (ellipsis and
internal quotation marks omitted). We have also made clear
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that a plaintiff can prove disparate treatment either (1) by
direct evidence that a workplace policy, practice, or decision
relies expressly on a protected characteristic, or (2) by using
the burden-shifting framework set forth in McDonnell
Douglas. See Trans World Airlines, Inc. v. Thurston, 469
U. S. 111, 121 (1985).

In McDonnell Douglas, we considered a claim of discrimi-
natory hiring. We said that, to prove disparate treatment,
an individual plaintiff must “carry the initial burden” of “es-
tablishing a prima facie case” of discrimination by showing

“(i) that he belongs to a . .. minority; (ii) that he applied
and was qualified for a job for which the employer was
seeking applicants; (iii) that, despite his qualifications,
he was rejected; and (iv) that, after his rejection, the
position remained open and the employer continued to
seek applicants from persons of complainant’s qualifica-
tions.” 411 U. S,, at 802.

If a plaintiff makes this showing, then the employer
must have an opportunity “to articulate some legitimate,
non-discriminatory reason for” treating employees outside
the protected class better than employees within the pro-
tected class. Ibid. If the employer articulates such a rea-
son, the plaintiff then has “an opportunity to prove by a
preponderance of the evidence that the legitimate reasons
offered by the defendant [i. e., the employer] were not its
true reasons, but were a pretext for discrimination.” Texas
Dept. of Community Affairs v. Burdine, 450 U. S. 248, 253
(1981).

We note that employment discrimination law also creates
what is called a “disparate-impact” claim. In evaluating a
disparate-impact claim, courts focus on the effects of an em-
ployment practice, determining whether they are unlawful
irrespective of motivation or intent. See Raytheon, supra,
at 52-53; see also Ricci v. DeStefano, 557 U.S. 557, 578
(2009). But Young has not alleged a disparate-impact claim.
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Nor has she asserted what we have called a “pattern-or-
practice” claim. See Teamsters v. United States, 431 U. S.
324, 359-360 (1977) (explaining that Title VII plaintiffs who
allege a “pattern or practice” of discrimination may establish
a prima facie case by “another means”); see also id., at 357
(rejecting contention that the “burden of proof in a pattern-
or-practice case must be equivalent to that outlined in Mec-
Donnell Douglas”).

C

In July 2007, Young filed a pregnancy discrimination
charge with the Equal Employment Opportunity Commis-
sion (EEOC). In September 2008, the EEOC provided her
with a right-to-sue letter. See 29 CFR §1601.28 (2014).
Young then filed this complaint in Federal District Court.
She argued, among other things, that she could show by di-
rect evidence that UPS had intended to discriminate against
her because of her pregnancy and that, in any event, she
could establish a prima facie case of disparate treatment
under the McDonnell Douglas framework. See App. 60-62.

After discovery, UPS filed a motion for summary judg-
ment. See Fed. Rule Civ. Proc. 56(a). In reply, Young
pointed to favorable facts that she believed were either un-
disputed or that, while disputed, she could prove. They in-
clude the following:

1. Young worked as a UPS driver, picking up and deliver-
ing packages carried by air. Plaintiff’s Memorandum in
Opposition to Defendant’s Motion for Summary Judg-
ment in No. 08-cv-02586 (D Md.), pp. 3-4 (hereinafter
Memorandum).

2. Young was pregnant in the fall of 2006. Id., at 15-16.

3. Young’s doctor recommended that she “not be required
to lift greater than 20 pounds for the first 20 weeks of
pregnancy and no greater than 10 pounds thereafter.”
App. 580; see also Memorandum 17.
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. UPS required drivers such as Young to be able to “[1]ift,

lower, push, pull, leverage and manipulate . . . packages
weighing up to 70 pounds” and to “[a]ssist in moving
packages weighing up to 150 pounds.” App. 578; see
also Memorandum 5.

UPS’ occupational health manager, the official “responsi-
ble for most issues relating to employee health and abil-
ity to work” at Young’s UPS facility, App. 568-569, told
Young that she could not return to work during her
pregnancy because she could not satisfy UPS’ lifting re-
quirements, see Memorandum 17-18; 2011 WL 665321,
*5 (D Md., Feb. 14, 2011).

. The manager also determined that Young did not qualify

for a temporary alternative work assignment. Ibid.;
see also Memorandum 19-20.

UPS, in a collective-bargaining agreement, had prom-
ised to provide temporary alternative work assignments
to employees “unable to perform their normal work as-
signments due to an on-the-job injury.” App. 547 (em-
phasis added); see also Memorandum 8, 45-46.

. The collective-bargaining agreement also provided that

UPS would “make a good faith effort to comply . .. with
requests for a reasonable accommodation because of a
permanent disability” under the ADA. App. 548; see
also Memorandum 7.

The agreement further stated that UPS would give “in-
side” jobs to drivers who had lost their DOT certifica-
tions because of a failed medical exam, a lost driver’s
license, or involvement in a motor vehicle accident. See
App. 563-565; Memorandum 8.

When Young later asked UPS’ capital division manager
to accommodate her disability, he replied that, while she
was pregnant, she was “‘too much of a liability’” and
could “not come back” until she “was no longer preg-
nant.” Id., at 20.
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11. Young remained on a leave of absence (without pay) for
much of her pregnancy. Id., at 49.

12. Young returned to work as a driver in June 2007, about
two months after her baby was born. Id., at 21, 61.

As direct evidence of intentional discrimination, Young re-
lied, in significant part, on the statement of the capital divi-
sion manager (10 above). As evidence that she had made
out a prima facie case under McDonnell Douglas, Young re-
lied, in significant part, on evidence showing that UPS would
accommodate workers injured on the job (7), those suffering
from ADA disabilities (8), and those who had lost their DOT
certifications (9). That evidence, she said, showed that UPS
had a light-duty-for-injury policy with respect to numerous
“other persons,” but not with respect to pregnant workers.
See Memorandum 29.

Young introduced further evidence indicating that UPS
had accommodated several individuals when they suffered
disabilities that created work restrictions similar to hers.
UPS contests the correctness of some of these facts and the
relevance of others. See Brief for Respondent 5, 6, 57. But
because we are at the summary judgment stage, and because
there is a genuine dispute as to these facts, we view this
evidence in the light most favorable to Young, the nonmoving
party, see Scott v. Harris, 550 U. S. 372, 380 (2007):

13. Several employees received accommodations while suf-
fering various similar or more serious disabilities in-
curred on the job. See App. 400-401 (10-pound lifting
limitation); id., at 635 (foot injury); id., at 637 (arm
injury).

14. Several employees received accommodations following
injury, where the record is unclear as to whether the
injury was incurred on or off the job. See id., at 381
(recurring knee injury); id., at 655 (ankle injury); id., at
655 (knee injury); id., at 394-398 (stroke); id., at 425,
636-637 (leg injury).
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15. Several employees received “inside” jobs after losing
their DOT certifications. See id., at 372 (DOT certifi-
cation suspended after conviction for driving under the
influence); id., at 636, 647 (failed DOT test due to high
blood pressure); id., at 640-641 (DOT certification lost
due to sleep apnea diagnosis).

16. Some employees were accommodated despite the fact
that their disabilities had been incurred off the job. See
1d., at 446 (ankle injury); id., at 433, 635-636 (cancer).

17. According to a deposition of a UPS shop steward who
had worked for UPS for roughly a decade, id., at 461,
463, “the only light duty requested [due to physical] re-
strictions that became an issue” at UPS “were with
women who were pregnant,” id., at 504.

The District Court granted UPS’ motion for summary
judgment. It concluded that Young could not show inten-
tional discrimination through direct evidence. 2011 WL
665321, *10-*12. Nor could she make out a prima facie case
of discrimination under McDonnell Douglas. The court
wrote that those with whom Young compared herself—those
falling within the on-the-job, DOT, or ADA categories—were
too different to qualify as “similarly situated comparator(s].”
2011 WL 665321, *14. The court added that, in any event,
UPS had offered a legitimate, nondiscriminatory reason for
failing to accommodate pregnant women, and Young had not
created a genuine issue of material fact as to whether that
reason was pretextual. Id., at *15.

On appeal, the Fourth Circuit affirmed. It wrote that
“UPS has crafted a pregnancy-blind policy” that is “at least
facially a ‘neutral and legitimate business practice,” and not
evidence of UPS’s discriminatory animus toward pregnant
workers.” 707 F. 3d 437, 446 (2013). It also agreed with
the District Court that Young could not show that “similarly-
situated employees outside the protected class received more
favorable treatment than Young.” Id., at 450. Specifically,
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it believed that Young was different from those workers who
were “disabled under the ADA” (which then protected only
those with permanent disabilities) because Young was “not
disabled”; her lifting limitation was only “temporary and not
a significant restriction on her ability to perform major life
activities.” Ibid. Young was also different from those
workers who had lost their DOT certifications because “no
legal obstacle stands between her and her work” and because
many with lost DOT certifications retained physical (. e., lift-
ing) capacity that Young lacked. Ibid. And Young was dif-
ferent from those “injured on the job because, quite simply,
her inability to work [did] not arise from an on-the-job in-
jury.” Id., at 4560-451. Rather, Young more closely resem-
bled “an employee who injured his back while picking up his
infant child or . . . an employee whose lifting limitation arose
from her off-the-job work as a volunteer firefighter,” neither
of whom would have been eligible for accommodation under
UPS’ policies. Id., at 448.

Young filed a petition for certiorari essentially asking us to
review the Fourth Circuit’s interpretation of the Pregnancy
Discrimination Act. In light of lower court uncertainty
about the interpretation of the Act, we granted the petition.
Compare Ensley-Gaines v. Runyon, 100 F. 3d 1220, 1226
(CA6 1996), with Urbano v. Continental Airlines, Inc.,
138 F. 3d 204, 206-208 (CA5 1998); Reeves v. Swift Transp.
Co., 446 F. 3d 637, 640-643 (CA6 2006); Serednyj v. Beverly
Healthcare, LLC, 656 F. 3d 540, 547-552 (CA7 2011); Spivey
v. Beverly Enterprises, Inc., 196 F. 3d 1309, 1312-1314
(CA11 1999).

D

We note that statutory changes made after the time of
Young’s pregnancy may limit the future significance of our
interpretation of the Act. In 2008, Congress expanded the
definition of “disability” under the ADA to make clear that
“physical or mental impairment[s] that substantially limi[t]”
an individual’s ability to lift, stand, or bend are ADA-covered
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disabilities. ADA Amendments Act of 2008, 122 Stat. 3555,
codified at 42 U. S. C. §§12102(1)-(2). As interpreted by the
EEOC, the new statutory definition requires employers to
accommodate employees whose temporary lifting restric-
tions originate off the job. See 29 CFR pt. 1630, App.,
§1630.2(j)(1)(ix). We express no view on these statutory
and regulatory changes.
II

The parties disagree about the interpretation of the Preg-
nancy Discrimination Act’s second clause. As we have said,
see Part I-B, supra, the Act’s first clause specifies that dis-
crimination “‘because of sex’” includes discrimination “be-
cause of . . . pregnancy.” But the meaning of the second
clause is less clear; it adds: “[ W]omen affected by pregnancy,
childbirth, or related medical conditions shall be treated the
same for all employment-related purposes . . . as other per-
sons not so affected but similar in their ability or inability
to work.” 42 U.S.C. §2000e(k) (emphasis added). Does
this clause mean that courts must compare workers only in
respect to the work limitations that they suffer? Does it
mean that courts must ignore all other similarities or differ-
ences between pregnant and nonpregnant workers? Or
does it mean that courts, when deciding who the relevant
“other persons” are, may consider other similarities and dif-
ferences as well? If so, which ones?

The differences between these possible interpretations
come to the fore when a court, as here, must consider a work-
place policy that distinguishes between pregnant and non-
pregnant workers in light of characteristics not related to
pregnancy. Young poses the problem directly in her reply
brief when she says that the Act requires giving “the same
accommodations to an employee with a pregnancy-related
work limitation as it would give that employee if her work
limitation stemmed from a different cause but had a similar
effect on her [in]ability to work.” Reply Brief 15. Suppose
the employer would not give “that [pregnant]employee” the
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“same accommodations” as another employee, but the em-
ployer’s reason for the difference in treatment is that the
pregnant worker falls within a facially neutral category (for
example, individuals with off-the-job injuries). What is a
court then to do?

The parties propose very different answers to this ques-
tion. Young and the United States believe that the second
clause of the Pregnancy Discrimination Act “requires an em-
ployer to provide the same accommodations to workplace dis-
abilities caused by pregnancy that it provides to workplace
disabilities that have other causes but have a similar effect
on the ability to work.” Brief for Petitioner 23. In other
words, Young contends that the second clause means that
whenever “an employer accommodates only a subset of work-
ers with disabling conditions,” a court should find a Title VII
violation if “pregnant workers who are similar in the ability
to work” do not “receive the same [accommodation] even if
still other non-pregnant workers do not receive accommoda-
tions.” Id., at 28.

UPS takes an almost polar opposite view. It contends
that the second clause does no more than define sex discrimi-
nation to include pregnancy discrimination. See Brief for
Respondent 25. Under this view, courts would compare the
accommodations an employer provides to pregnant women
with the accommodations it provides to others within a fa-
cially neutral category (such as those with off-the-job inju-
ries) to determine whether the employer has violated Title
VII. Cf. post, at 244 (SCALIA, J., dissenting) (hereinafter the
dissent) (the clause “does not prohibit denying pregnant
women accommodations . . . on the basis of an evenhanded
policy”).

A

We cannot accept either of these interpretations. Young
asks us to interpret the second clause broadly and, in her
view, literally. As just noted, she argues that, as long as
“an employer accommodates only a subset of workers with
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b1

disabling conditions,” “pregnant workers who are similar in
the ability to work [must] receive the same treatment even
if still other nonpregnant workers do not receive accommo-
dations.” Brief for Petitioner 28. She adds that, because
the record here contains “evidence that pregnant and non-
pregnant workers were not treated the same,” that is the
end of the matter, she must win; there is no need to refer to
McDonmnell Douglas. Brief for Petitioner 47.

The problem with Young’s approach is that it proves too
much. It seems to say that the statute grants pregnant
workers a “most-favored-nation” status. As long as an em-
ployer provides one or two workers with an accommoda-
tion—say, those with particularly hazardous jobs, or those
whose workplace presence is particularly needed, or those
who have worked at the company for many years, or those
who are over the age of 55—then it must provide similar
accommodations to all pregnant workers (with comparable
physical limitations), irrespective of the nature of their jobs,
the employer’s need to keep them working, their ages, or any
other criteria.

Lower courts have concluded that this could not have been
Congress’ intent in passing the Pregnancy Discrimination
Act. See, e.g., Urbano, 138 F. 3d, at 206-208; Reeves, 466
F. 3d, at 641; Serednyj, 656 F. 3d, at 548-549; Spivey, 196
F. 3d, at 1312-1313. And Young partially agrees, for she
writes that “the statute does not require employers to give”
to “pregnant workers all of the benefits and privileges it ex-
tends to other” similarly disabled “employees when those
benefits and privileges are . . . based on the employee’s ten-
ure or position within the company.” Reply Brief 15-16; see
also Tr. of Oral Arg. 22 (“[Sleniority, full-time work, different
job classifications, all of those things would be permissible
distinctions for an employer to make to differentiate among
who gets benefits”).

Young’s last-mentioned concession works well with re-
spect to seniority, for Title VII itself contains a seniority
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defense, see 42 U. S. C. §2000e-2(h). Hence, seniority is not
part of the problem. But otherwise the most-favored-nation
problem remains, and Young’s concession does not solve it.
How, for example, should a court treat special benefits
attached to injuries arising out of, say, extrahazardous duty?
If Congress intended to allow differences in treatment aris-
ing out of special duties, special service, or special needs,
why would it not also have wanted courts to take account
of differences arising out of special “causes”—for example,
benefits for those who drive (and are injured) in extrahazard-
ous conditions?

We agree with UPS to this extent: We doubt that Con-
gress intended to grant pregnant workers an unconditional
most-favored-nation status. The language of the statute
does not require that unqualified reading. The second
clause, when referring to nonpregnant persons with similar
disabilities, uses the open-ended term “other persons.” It
does not say that the employer must treat pregnant employ-
ees the “same” as “any other persons” (who are similar in
their ability or inability to work), nor does it otherwise spec-
ify which other persons Congress had in mind.

Moreover, disparate-treatment law normally permits an
employer to implement policies that are not intended to harm
members of a protected class, even if their implementation
sometimes harms those members, as long as the employer
has a legitimate, nondiscriminatory, nonpretextual reason for
doing so. See, e. g., Raytheon, 540 U. S., at 51-55; Burdine,
450 U. S., at 252-258; McDonnell Douglas, 411 U. S., at 802.
There is no reason to believe Congress intended its language
in the Pregnancy Discrimination Act to embody a significant
deviation from this approach. Indeed, the relevant House
Report specifies that the Act “reflect[s] no new legislative
mandate.” H. R. Rep. No. 95-948, pp. 3-4 (1978). And the
Senate Report states that the Act was designed to “reestab-
lis[h] the law as it was understood prior to” this Court’s deci-
sion in General Elec. Co. v. Gilbert, 429 U.S. 125 (1976).
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S. Rep. No. 95-331, p. 8 (1978). See Gilbert, supra, at 147
(Brennan, J., dissenting) (lower courts had held that a dis-
ability plan that compensates employees for temporary disa-
bilities but not pregnancy violates Title VII); see also AT&T
Corp. v. Hulteen, 556 U. S. 701, 717, n. 2 (2009) (GINSBURG,
J., dissenting).

B

Before Congress passed the Pregnancy Discrimination
Act, the EEOC issued guidance stating that “[d]isabilities
caused or contributed to by pregnancy . . . are, for all job-
related purposes, temporary disabilities” and that “the avail-
ability of . . . benefits and privileges . . . shall be applied to
disability due to pregnancy or childbirth on the same terms
and conditions as they are applied to other temporary dis-
abilities.” 29 CFR §1604.10(b) (1975). Indeed, as early
as 1972, EEOC guidelines provided: “Disabilities caused
or contributed to by pregnancy . . . are, for all job-related
purposes, temporary disabilities and should be treated as
such under any health or temporary disability insurance
or sick leave plan available in connection with employment.”
37 Fed. Reg. 6837 (1972) (codified in 29 CFR §1604.10(b)
(1973)).

Soon after the Act was passed, the EEOC issued guidance
consistent with its pre-Act statements. The EEOC ex-
plained: “Disabilities caused or contributed to by pregnancy
. .. for all job-related purposes, shall be treated the same as
disabilities caused or contributed to by other medical con-
ditions.” §1604.10(b) (1979). Moreover, the EEOC stated
that “[i]f other employees temporarily unable to lift are re-
lieved of these functions, pregnant employees also unable to
lift must be temporarily relieved of the function.” 29 CFR
pt. 1604, App., p. 918.

This post-Act guidance, however, does not resolve the
ambiguity of the term “other persons” in the Act’s sec-
ond clause. Rather, it simply tells employers to treat
pregnancy-related disabilities like nonpregnancy-related dis-
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abilities, without clarifying how that instruction should be
implemented when an employer does not treat all
nonpregnancy-related disabilities alike.

More recently—in July 2014—the EEOC promulgated an
additional guideline apparently designed to address this am-
biguity. That guideline says that “[a]Jn employer may not
refuse to treat a pregnant worker the same as other employ-
ees who are similar in their ability or inability to work by
relying on a policy that makes distinctions based on the
source of an employee’s limitations (e. g., a policy of providing
light duty only to workers injured on the job).” 2 EEOC
Compliance Manual §626-I(A)(5), p. 626:0009 (July 2014).
The EEOC also provided an example of disparate treatment
that would violate the Act:

“An employer has a policy or practice of providing light
duty, subject to availability, for any employee who can-
not perform one or more job duties for up to 90 days
due to injury, illness, or a condition that would be a dis-
ability under the ADA. An employee requests a light
duty assignment for a 20-pound lifting restriction re-
lated to her pregnancy. The employer denies the light
duty request.” Id., at 626:0013, Example 10.

The EEOC further added that “an employer may not deny
light duty to a pregnant employee based on a policy that
limits light duty to employees with on-the-job injuries.”
Id., at 626:0028.

The Solicitor General argues that we should give special,
if not controlling, weight to this guideline. He points out
that we have long held that “the rulings, interpretations and
opinions” of an agency charged with the mission of enforcing
a particular statute, “while not controlling upon the courts
by reason of their authority, do constitute a body of experi-
ence and informed judgment to which courts and litigants
may properly resort for guidance.” Skidmore v. Swift &
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Co., 323 U. S. 134, 140 (1944). See Brief for United States
as Amicus Curiae 26.

But we have also held that the “weight of such a judgment
in a particular case will depend upon the thoroughness evi-
dent in its consideration, the validity of its reasoning, its con-
sistency with earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking power to
control.” Skidmore, supra, at 140. These qualifications
are relevant here and severely limit the EEOC’s July 2014
guidance’s special power to persuade.

We come to this conclusion not because of any agency lack
of “experience” or “informed judgment.” Rather, the diffi-
culties are those of timing, “consistency,” and “thorough-
ness” of “consideration.” The EEOC promulgated its 2014
guidelines only recently, after this Court had granted certio-
rari in this case. In these circumstances, it is fair to say
that the EEOC’s current guidelines take a position about
which the EEOC’s previous guidelines were silent. And
that position is inconsistent with positions for which the Gov-
ernment has long advocated. See Brief for Defendant-
Appellee in Ensley-Gaines v. Runyon, No. 95-1038 (CA6
1996), pp. 26-27 (explaining that a reading of the Act like
Young’s was “simply incorrect” and “runs counter” to this
Court’s precedents). See also Brief for United States as
Amicus Curiae 16, n. 2 (“The Department of Justice, on be-
half of the United States Postal Service, has previously
taken the position that pregnant employees with work limi-
tations are not similarly situated to employees with similar
limitations caused by on-the-job injuries”). Nor does the
EEOC explain the basis of its latest guidance. Does it read
the statute, for example, as embodying a most-favored-
nation status? Why has it now taken a position contrary
to the litigation position the Government previously took?
Without further explanation, we cannot rely significantly on
the EEOC’s determination.
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C

We find it similarly difficult to accept the opposite inter-
pretation of the Act’s second clause. UPS says that the sec-
ond clause simply defines sex discrimination to include preg-
nancy discrimination. See Brief for Respondent 25. But
that cannot be so.

The first clause accomplishes that objective when it ex-
pressly amends Title VII’s definitional provision to make
clear that Title VII's words “because of sex” and “on the
basis of sex” “include, but are not limited to, because of or
on the basis of pregnancy, childbirth, or related medical con-
ditions.” 42 U. S. C. §2000e(k). We have long held that “‘a
statute ought, upon the whole, to be so construed that, if it
can be prevented, no clause’” is rendered “ ‘superfluous, void,
or insignificant.”” TRW Inc. v. Andrews, 534 U. S. 19, 31
(2001) (quoting Duncan v. Walker, 533 U. S. 167, 174 (2001)).
But that is what UPS’ interpretation of the second clause
would do.

The dissent, basically accepting UPS’ interpretation, says
that the second clause is not “superfluous” because it adds
“clarity.” Post, at 245 (internal quotation marks omitted).
It makes “plain,” the dissent adds, that unlawful discrimina-
tion “includes disfavoring pregnant women relative to other
workers of similar inability to work.” Ibid. Perhaps we
fail to understand. McDonnell Douglas itself makes clear
that courts normally consider how a plaintiff was treated rel-
ative to other “persons of [the plaintiff’s] qualifications”
(which here include disabilities). 411 U. S., at 802. If the
second clause of the Act did not exist, we would still say
that an employer who disfavored pregnant women relative
to other workers of similar ability or inability to work had
engaged in pregnancy discrimination. In a word, there is
no need for the “clarification” that the dissent suggests the
second sentence provides.

Moreover, the interpretation espoused by UPS and the
dissent would fail to carry out an important congressional
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objective. As we have noted, Congress’ “unambiguouls]” in-
tent in passing the Act was to overturn “both the holding
and the reasoning of the Court in the Gilbert decision.”
Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462
U. S. 669, 678 (1983); see also post, at 246 (recognizing that
“the object of the Pregnancy Discrimination Act is to dis-
place this Court’s conclusion in [Gilbert]”). In Gilbert, the
Court considered a company plan that provided “nonoccupa-
tional sickness and accident benefits to all employees” with-
out providing “disability-benefit payments for any absence
due to pregnancy.” 429 U.S., at 128, 129. The Court held
that the plan did not violate Title VII; it did not diseriminate
on the basis of sex because there was “no risk from which
men are protected and women are not.” Id., at 138 (internal
quotation marks omitted). Although pregnancy is “confined
to women,” the majority believed it was not “comparable in
all other respects to [the] diseases or disabilities” that the
plan covered. Id., at 136. Specifically, the majority ex-
plained that pregnancy “is not a ‘disease’ at all,” nor is it
necessarily a result of accident. Ibid. Neither did the ma-
jority see the distinction the plan drew as “a subterfuge”
or a “pretext” for engaging in gender-based discrimination.
Ibid. 1In short, the Gilbert majority reasoned in part just as
the dissent reasons here. The employer did “not distinguish
between pregnant women and others of similar ability or
inability because of pregnancy.” Post, at 242. It distin-
guished between them on a neutral ground—. e., it accom-
modated only sicknesses and accidents, and pregnancy was
neither of those. See 429 U. S., at 136.

Simply including pregnancy among Title VII’s protected
traits (i. e., accepting UPS’ interpretation) would not over-
turn Gilbert in full—in particular, it would not respond to
Gilbert’s determination that an employer can treat preg-
nancy less favorably than diseases or disabilities resulting in
a similar inability to work. As we explained in California
Fed. Sav. & Loan Assn. v. Guerra, 479 U. S. 272 (1987), “the
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first clause of the [Act] reflects Congress’ disapproval of the
reasoning in Gilbert” by “adding pregnancy to the definition
of sex discrimination prohibited by Title VIL.” Id., at 284.
But the second clause was intended to do more than that—
it “was intended to overrule the holding in Gilbert and to
illustrate how discrimination against pregnancy is to be rem-
edied.” Id., at 285. The dissent’s view, like that of UPS,
ignores this precedent.
I11

The statute lends itself to an interpretation other than
those that the parties advocate and that the dissent sets
forth. Our interpretation minimizes the problems we have
discussed, responds directly to Gilbert, and is consistent with
longstanding interpretations of Title VII.

In our view, an individual pregnant worker who seeks to
show disparate treatment through indirect evidence may do
so through application of the McDonnell Douglas frame-
work. That framework requires a plaintiff to make out a
prima facie case of discrimination. But it is “not intended
to be an inflexible rule.” Furnco Constr. Corp. v. Waters,
438 U. S. 567, 575 (1978). Rather, an individual plaintiff may
establish a prima facie case by “showing actions taken by
the employer from which one can infer, if such actions remain
unexplained, that it is more likely than not that such actions
were based on a discriminatory criterion illegal under” Title
VII. Id., at 576 (internal quotation marks omitted). The
burden of making this showing is “not onerous.” Burdine,
450 U. S., at 253. In particular, making this showing is not
as burdensome as succeeding on “an ultimate finding of fact
as to” a discriminatory employment action. Furnco, supra,
at 576. Neither does it require the plaintiff to show that
those whom the employer favored and those whom the em-
ployer disfavored were similar in all but the protected ways.
See McDonnell Douglas, supra, at 802 (burden met where
plaintiff showed that employer hired other “qualified” indi-
viduals outside the protected class); Furnco, supra, at 575-
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577 (same); Burdine, supra, at 253 (same). Cf. Reeves v.
Sanderson Plumbing Products, Inc., 530 U.S. 133, 142
(2000) (similar).

Thus, a plaintiff alleging that the denial of an accommoda-
tion constituted disparate treatment under the Pregnancy
Discrimination Act’s second clause may make out a prima
facie case by showing, as in McDonnell Douglas, that she
belongs to the protected class, that she sought accommoda-
tion, that the employer did not accommodate her, and that
the employer did accommodate others “similar in their abil-
ity or inability to work.”

The employer may then seek to justify its refusal to accom-
modate the plaintiff by relying on “legitimate, nondiscrimi-
natory” reasons for denying her accommodation. 411 U. S,
at 802. But, consistent with the Act’s basic objective, that
reason normally cannot consist simply of a claim that it is
more expensive or less convenient to add pregnant women
to the category of those (“similar in their ability or inability
to work”) whom the employer accommodates. After all, the
employer in Gilbert could in all likelihood have made just
such a claim.

If the employer offers an apparently “legitimate, non-
discriminatory” reason for its actions, the plaintiff may in
turn show that the employer’s proffered reasons are in
fact pretextual. We believe that the plaintiff may reach a
jury on this issue by providing sufficient evidence that the
employer’s policies impose a significant burden on preg-
nant workers, and that the employer’s “legitimate, nondis-
criminatory” reasons are not sufficiently strong to justify
the burden, but rather—when considered along with the
burden imposed—give rise to an inference of intentional
discrimination.

The plaintiff can create a genuine issue of material fact as
to whether a significant burden exists by providing evidence
that the employer accommodates a large percentage of non-
pregnant workers while failing to accommodate a large per-
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centage of pregnant workers. Here, for example, if the facts
are as Young says they are, she can show that UPS accom-
modates most nonpregnant employees with lifting limita-
tions while categorically failing to accommodate pregnant
employees with lifting limitations. Young might also add
that the fact that UPS has multiple policies that accommo-
date nonpregnant employees with lifting restrictions sug-
gests that its reasons for failing to accommodate pregnant
employees with lifting restrictions are not sufficiently
strong—to the point that a jury could find that its reasons
for failing to accommodate pregnant employees give rise to
an inference of intentional discrimination.

This approach, though limited to the Pregnancy Discrimi-
nation Act context, is consistent with our longstanding rule
that a plaintiff can use circumstantial proof to rebut an em-
ployer’s apparently legitimate, nondiscriminatory reasons for
treating individuals within a protected class differently than
those outside the protected class. See Burdine, supra, at
255, n. 10. In particular, it is hardly anomalous (as the dis-
sent makes it out to be, see post, at 248-249) that a plaintiff
may rebut an employer’s proffered justifications by showing
how a policy operates in practice. In McDonnell Douglas
itself, we noted that an employer’s “general policy and prac-
tice with respect to minority employment”—including “sta-
tistics as to” that policy and practice—could be evidence of
pretext. 411 U.S., at 804-805. Moreover, the continued
focus on whether the plaintiff has introduced sufficient evi-
dence to give rise to an inference of intentional discrimina-
tion avoids confusing the disparate-treatment and disparate-
impact doctrines, cf. post, at 247-249.

Our interpretation of the Act is also, unlike the dissent’s,
consistent with Congress’ intent to overrule Gilbert's rea-
soning and result. The dissent says that “[i]f a pregnant
woman is denied an accommodation under a policy that does
not discriminate against pregnancy, she has been ‘treated the
same’ as everyone else.” Post, at 242-243. This logic would
have found no problem with the employer plan in Gilbert,
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which “denied an accommodation” to pregnant women on the
same basis as it denied accommodations to other employ-
ees—i. e., it accommodated only sicknesses and accidents,
and pregnancy was neither of those. See Part I1-C, supra.
In arguing to the contrary, the dissent’s discussion of Gilbert
relies exclusively on the opinions of the dissenting Justices
in that case. See post, at 246-247. But Congress’ intent in
passing the Act was to overrule the Gilbert majority opin-
ion, which viewed the employer’s disability plan as denying
coverage to pregnant employees on a neutral basis.

IV

Under this interpretation of the Act, the judgment of the
Fourth Circuit must be vacated. A party is entitled to sum-
mary judgment if there is “no genuine dispute as to any ma-
terial fact and the movant is entitled to judgment as a matter
of law.” Fed. Rule Civ. Proc. 56(a). We have already out-
lined the evidence Young introduced. See Part I-C, supra.
Viewing the record in the light most favorable to Young,
there is a genuine dispute as to whether UPS provided more
favorable treatment to at least some employees whose situa-
tion cannot reasonably be distinguished from Young’s. In
other words, Young created a genuine dispute of material
fact as to the fourth prong of the McDonnell Douglas
analysis.

Young also introduced evidence that UPS had three sep-
arate accommodation policies (on-the-job, ADA, DOT).
Taken together, Young argued, these policies significantly
burdened pregnant women. See App. 504 (shop steward’s
testimony that “the only light duty requested [due to physi-
cal] restrictions that became an issue” at UPS “were with
women who were pregnant”). The Fourth Circuit did not
consider the combined effects of these policies, nor did it
consider the strength of UPS’ justifications for each when
combined. That is, why, when the employer accommodated
so many, could it not accommodate pregnant women as
well?
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We do not determine whether Young created a genuine
issue of material fact as to whether UPS’ reasons for having
treated Young less favorably than it treated these other non-
pregnant employees were pretextual. We leave a final de-
termination of that question for the Fourth Circuit to make
on remand, in light of the interpretation of the Pregnancy
Discrimination Act that we have set out above.

* * &

For the reasons above, we vacate the judgment of the
Fourth Circuit and remand the case for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE ALITO, concurring in the judgment.

As originally enacted, Title VII of the Civil Rights Act of
1964, 42 U. S. C. §2000e-2(a)(1), made it an unlawful employ-
ment practice to discriminate “because of [an] individual’s
... sex” but made no mention of discrimination because of
pregnancy. In General Elec. Co. v. Gilbert, 429 U.S. 125,
135-140 (1976), this Court held that Title VII did not reach
pregnancy discrimination. Congress responded by enacting
the Pregnancy Discrimination Act (PDA), which added sub-
section (k) to a definitional provision, §2000e. Subsection
(k) contains two clauses. The first is straightforward; the
second is not.

I

The first clause provides that “the terms ‘because of sex’
or ‘on the basis of sex’ include, but are not limited to, because
of or on the basis of pregnancy.”! This clause has the effect
of adding pregnancy to the list of prohibited grounds (race,

'While §2000e—2(a) uses the phrase “because of . . . sex,” other provi-
sions governed by the definitions in §2000e use the phrase “on the basis
of ...sex.” See, e.g., §§2000e-2(b), (k)(1)(A). Therefore, subsection (k)
covers this phrase as well.
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sex, etc.) originally included in §2000e-2(a)(1). Claims of
discrimination under that provision require proof of discrimi-
natory intent. See, e. g., Ricci v. DeStefano, 557 U. S. 557,
577 (2009); Watson v. Fort Worth Bank & Trust, 487 U. S.
977, 985-986 (1988). Thus, as a result of the first clause, an
employer engages in unlawful diserimination under § 2000e—
2(a)(1) if (and only if) the employer’s intent is to discriminate
because of or on the basis of pregnancy.

If an employer treats a pregnant woman unfavorably for
any other reason, the employer is not guilty of an unlawful
employment practice under §2000e-2(a), as defined by the
first clause of the PDA. And under this first clause, it does
not matter whether the employer’s ground for the unfavor-
able treatment is reasonable; all that matters is the employ-
er’s actual intent. Of course, when an employer claims to
have made a decision for a reason that does not seem to make
sense, a factfinder may infer that the employer’s asserted
reason for its action is a pretext for unlawful diserimination.
But if the factfinder is convinced that the employer acted for
some reason other than pregnancy, the employer cannot be
held liable under this clause.

II

The PDA, however, does not simply prohibit discrimina-
tion because of or on the basis of pregnancy. Instead, the
second clause in § 2000e(k) goes on to say the following: “and
women affected by pregnancy, childbirth, or related medical
conditions shall be treated the same for all employment-
related purposes, including receipt of benefits under fringe
benefit programs, as other persons not so affected but similar
in their ability or inability to work.” This clause raises sev-
eral difficult questions of interpretation that are pertinent to
the case now before us.

A

First, does this clause simply explain what is meant by
discrimination because of or on the basis of pregnancy? Or
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does it impose an additional restriction on employer conduct?
I believe that this clause does not merely explain but instead
adds to the language that precedes it.

This is the interpretation that is most consistent with the
statutory text. This clause begins with the word “and,”
which certainly suggests that what follows represents an ad-
dition to what came before.

It is also revealing that the second clause makes no refer-
ence to intent, which is the linchpin of liability under the
first clause, and that the second clause is an affirmative com-
mand (an employer “shall” provide equal treatment), while
the first clause is negative (it prohibits discrimination). If
a careful drafter wanted to make it clear that the second
clause does no more than explain what is meant by the first,
the language of the second clause would have to be substan-
tially modified.

Finally, if the second clause does not set out an additional
restriction on employer conduct, it would appear to be
largely, if not entirely, superfluous. See, e.g., Arlington
Central School Dist. Bd. of Ed. v. Murphy, 548 U. S. 291,
299, n. 1 (2006) (“[1]t is generally presumed that statutes
do not contain surplusage”). As noted, the first clause, by
adding pregnancy to the list of prohibited grounds for ad-
verse employment actions, mandates that discrimination be-
cause of pregnancy be treated like discrimination because
of race, sex, etc. An employer commits an unlawful employ-
ment practice if it intentionally treats employees of a partic-
ular race or sex less favorably than other employees who
are similar in their ability or inability to work. Accordingly,
the first clause of the PDA is alone sufficient to make it
clear that an employer is guilty of an unlawful employment
practice if it intentionally treats pregnant employees less
favorably than others who are similar in their ability or
inability to work.? For these reasons, I conclude that the

2 JUSTICE SCALIA’s dissent argues, post, at 244-246, that the second clause
serves the useful purpose of clarifying the meaning of discrimination be-
cause of pregnancy. Without the second clause, that dissent maintains,
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second clause does not merely explain the first but adds
a further requirement of equal treatment irrespective of
intent.

B

This leads to the second question: In determining whether
pregnant employees have been given the equal treatment
that this provision demands, with whom must the pregnant
employees be compared? I interpret the second clause
to mean that pregnant employees must be compared with
employees performing the same or very similar jobs. Preg-
nant employees, the second provision states, must be
given the same treatment as other employees who are
“similar in their ability or inability to work.” An employee’s
ability to work—despite illness, injury, or pregnancy—
often depends on the tasks that the employee’s job includes.
Different jobs have different tasks, and different tasks
require different abilities. Suppose that an employer pro-
vides a period of leave with pay for employees whose
jobs require tasks, e.g., lifting heavy objects, that they
cannot perform because of illness or injury. Must the
employer provide the same benefits for pregnant employ-
ees who are unable to lift heavy objects but have desk
jobs that do not entail heavy lifting? The answer is no.
The treatment of pregnant employees must be compared
with the treatment of nonpregnant employees whose
jobs involve the performance of the same or very similar
tasks.

there might be uncertainty as to whether an employer would commit an
unlawful employment practice if it excluded pregnancy from an otherwise
complete disability benefits program. Contrary to the dissent, however,
I think that the answer to this question would be quite obvious based on
the first clause of the PDA alone. If an employer provided benefits for
every employee who was temporarily unable to work due to any physical
condition other than pregnancy, that employer would be in the same posi-
tion as an employer who provided similar benefits for employees of every
race but one. In both situations, the employer would clearly discriminate
on a prohibited ground.
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C

This conclusion leads to a third, even more difficult ques-
tion: When comparing pregnant employees to nonpregnant
employees in similar jobs, which characteristics of the preg-
nant and nonpregnant employees must be taken into ac-
count? The answer, I believe, must be found in the refer-
ence to “other employees who are similar in their ability or
inability to work.” I see two possible interpretations of this
language. The first is that the capacity to perform the tasks
required by a job is the only relevant characteristie, but like
the Court, ante, at 220-223, I cannot accept this “most favored
employee” interpretation.

This interpretation founders when, as in this case, an em-
ployer treats pregnant women less favorably than some but
not all nonpregnant employees who have similar jobs and are
similarly impaired in their ability to perform the tasks that
these jobs require. In this case, as I will explain below, see
Part III, infra, United Parcel Service (UPS) drivers who
were unable to perform the physical tasks required by that
job fell into three groups: first, nonpregnant employees who
received favorable treatment; second, nonpregnant employ-
ees who do not receive favorable treatment; and third, preg-
nant employees who, like the nonpregnant employees in
the second category, did not receive favorable treatment.
Under these circumstances, would the “most favored em-
ployee” interpretation require the employer to treat the
pregnant women like the employees in the first, favored
group? Or would it be sufficient if the employer treated
them the same as the nonpregnant employees in the second
group who did not receive favorable treatment?

Recall that the second clause of §2000e(k) requires that
pregnant women “be treated the same for all employment-
related purposes . . . as other persons not so affected but
similar in their ability or inability to work.” (Emphasis
added.) Therefore, UPS could say that its policy treated the
pregnant employees the same as “other persons” who were
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similar in their ability or inability to work, namely, those
nonpregnant employees in the second category. But at the
same time, the pregnant drivers like petitioner could say
that UPS did not treat them the same as “other employees”
who were similar in their ability or inability to work, namely,
the nonpregnant employees in the first group. An interpre-
tation that leads to such a problem cannot be correct.?

I therefore turn to the other possible interpretation of the
phrase “similar in their ability or inability to work,” namely,
that “similar in the ability or inability to work” means “simi-
lar in relation to the ability or inability to work.”* Under
this interpretation, pregnant and nonpregnant employees
are not similar in relation to the ability or inability to work
if they are unable to work for different reasons. And this
means that these two groups of employees are not similar in
the relevant sense if the employer has a neutral business
reason for treating them differently. I agree with the Court

3The “most favored employee” interpretation would also lead to wildly
implausible results. Suppose, for example, that an employer had a policy
of refusing to provide any accommodation for any employee who was un-
able to work due to any reason but that the employer wished to make an
exception for several employees who were seriously injured while per-
forming acts of extraordinary heroism on the job, for example, saving the
lives of numerous fellow employees during a fire in the workplace. If
the ability to perform job tasks was the only characteristic that could be
considered, the employer would face the choice of either denying any spe-
cial treatment for the heroic employees or providing all the same benefits
to all pregnant employees. It is most unlikely that this is what Congress
intended. Such a requirement would go beyond anything demanded by
any other antidiscrimination law.

4Opinions have often used the phrase “similar in” to mean “similar in
relation to” or “similar with respect to.” See, e. g., Kiobel v. Royal Dutch
Petroleuwm Co., 569 U. S. 108, 127 (2013) (BREYER, J., concurring in judg-
ment) (“similar in character and specificity to piracy”); Williams v.
Illinois, 567 U.S. 50, 112 (2012) (THOMAS, J., concurring in judgment)
(“similar in solemnity to the Marian examination practices that the
Confrontation Clause was designed to prevent”); Sykes v. United States,
564 U.S. 1, 9 (2011) (“similar in degree of danger to that involved in
arson”).
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that a sufficient reason “normally cannot consist simply of a
claim that it is more expensive or less convenient to add
pregnant women to the category of those . .. whom the em-
ployer accommodates.” Ante, at 229.° Otherwise, however,
I do not think that the second clause of the PDA authorizes
courts to evaluate the justification for a truly neutral rule.
The language used in the second clause of the PDA is quite
different from that used in other antidiscrimination provi-
sions that require such an evaluation. Cf. §12112(b)(5)(A)
(discrimination against a person with a disability includes
“not making reasonable accommodations to the known
physical or mental limitations of an otherwise qualified . . .
employee, unless [the employer] can demonstrate that the
accommodation would impose an undue hardship on the
operation of [its] business” (emphasis added)); §2000e(j)
(employer must reasonably accommodate religious observ-
ance, practice, and belief unless that would impose an “undue
hardship on the conduct of the employer’s business”);
§2000e-2(k)(1)(A)() (business necessity defense in Title VII
disparate-impact cases).
I11

I understand petitioner in this case to assert claims under
both the first and second clauses of § 2000e(k). With respect
to her claim under the first clause, I agree with the Court
that the information in the summary judgment record is suf-
ficient (albeit barely) to take the question to the trier of fact.

I believe that the judgment of the Court of Appeals with
respect to petitioner’s claim under the second clause must

5If cost alone could justify unequal treatment of pregnant employees,
the plan at issue in General Elec. Co. v. Gilbert, 429 U. S. 125 (1976), would
be lawful. Cf. id., at 138. But this Court has repeatedly said that the
PDA rejected “‘both the holding and the reasoning’” in Gilbert. AT&T
Corp. v. Hulteen, 556 U. S. 701, 720 (2009) (GINSBURG, J., dissenting) (quot-
ing Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U. S. 669,
678 (1983)).
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also be vacated. Petitioner sought to be excused during her
pregnancy from the lifting requirements that were among
her tasks as a driver. Under the policy that UPS claims to
have had in force at the time in question, drivers who were
physically unable to perform the tasks required by that posi-
tion fell into three groups.

First, some drivers were reassigned to less physically de-
manding positions. Included in this group were (1) those
who were unable to work as drivers due to an injury in-
curred on the job, (2) those drivers who were unable to work
as drivers due to a disability as defined by the Americans
with Disabilities Act of 1990 (ADA), and (3) those drivers
who, as the result of a medical condition or injury, lost the
Department of Transportation (DOT) certification needed to
work in that capacity.

The second group of drivers consisted of those who were
not pregnant and were denied transfer to a light-duty job.
Drivers who were injured off the job fell into this category.
The third group was made up of pregnant drivers like
petitioner.

It is obvious that respondent had a neutral reason for pro-
viding an accommodation when that was required by the
ADA. Respondent also had neutral grounds for providing
special accommodations for employees who were injured on
the job. If these employees had not been permitted to work
at all, it appears that they would have been eligible for work-
ers’ compensation benefits. See Md. Lab. & Empl. Code
Ann. §9-614 (2008).

The accommodations that are provided to drivers who lost
their DOT certifications, however, are another matter. A
driver may lose DOT certification for a variety of reasons,
including medical conditions or injuries incurred off the job
that impair the driver’s ability to operate a motor vehicle.
Such drivers may then be transferred to jobs that do not
require physical tasks incompatible with their illness or in-
jury. It does not appear that respondent has provided any
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plausible justification for treating these drivers more favor-
ably than drivers who were pregnant.

The Court of Appeals provided two grounds for distin-
guishing petitioner’s situation from that of the drivers who
had lost their DOT certifications, see 707 F. 3d 437, 450 (CA4
2013), but neither is adequate. First, the Court of Appeals
noted that “no legal obstacle [stood] between [petitioner] and
her work.” Ibid. But the legal obstacle faced by drivers
who have lost DOT certification only explains why those
drivers could not continue to perform all the tasks required
by their ordinary jobs; it does not explain why respondent
went further and provided such drivers with a work accom-
modation. Petitioner’s pregnancy prevented her from con-
tinuing her normal work as a driver, just as is the case for a
driver who loses DOT certification. But respondent had a
policy of accommodating drivers who lost DOT certification
but not accommodating pregnant women, like petitioner.
The legal obstacle of lost certification cannot explain this dif-
ference in treatment.

Second, the Court of Appeals observed that “‘those with
DOT certification maintai[n] the ability to perform any num-
ber of demanding physical tasks,”” ibid., but it is doubtful
that this is true in all instances. A driver can lose DOT
certification due to a great variety of medical conditions, in-
cluding loss of a limb, 49 CFR §391.41(b)(1) (2013); impair-
ments of the arm, hand, finger, foot, or leg, §§391.41(b)(2)(i)
and (ii); cardiovascular disease, §391.41(b)(4); respiratory
dysfunction, § 391.41(b)(5); high blood pressure, § 391.41(b)(6);
arthritis, §391.41(b)(7); and epilepsy §391.41(b)(8). It is not
evident—and as far as I am aware, the record does not
show—that all drivers with these conditions are neverthe-
less able to perform a great many physically demanding
tasks. Nevertheless, respondent says that it was its policy
to transfer such drivers to so-called inside jobs when such
positions were available. Presumably, respondent did not
assign these drivers to jobs that they were physically unable
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to perform. So in at least some instances, they must have
been assigned to jobs that did not require them to perform
tasks that they were incapable of performing due to the med-
ical condition that caused the loss of DOT certification. Re-
spondent has not explained why pregnant drivers could not
have been given similar consideration.

For these reasons, it is not at all clear that respondent had
any neutral business ground for treating pregnant drivers
less favorably than at least some of its nonpregnant drivers
who were reassigned to other jobs that they were physically
capable of performing. I therefore agree with the Court
that the decision of the Court of Appeals with respect to
petitioner’s claim under the second clause of the PDA must
be vacated, and the case must be remanded for further pro-
ceedings with respect to that claim.

JUSTICE SCALIA, with whom JUSTICE KENNEDY and JUS-
TICE THOMAS join, dissenting.

Faced with two conceivable readings of the Pregnancy
Discrimination Act, the Court chooses neither. It crafts in-
stead a new law that is splendidly unconnected with the text
and even the legislative history of the Act. To “treat” preg-
nant workers “the same . . . as other persons,” we are told,
means refraining from adopting policies that impose “sig-
nificant burden[s]” upon pregnant women without “suffi-
ciently strong” justifications. Ante, at 229. Where do the
“significant burden” and “sufficiently strong justification” re-
quirements come from? Inventiveness posing as scholar-
ship—which gives us an interpretation that is as dubious in
principle as it is senseless in practice.

I

Title VII forbids employers to discriminate against em-
ployees “because of . . . sex.” 42 U.S.C. §2000e-2(a)(1).
The Pregnancy Discrimination Act adds a provision to Title
VII's definitions section:
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“The terms ‘because of sex’ or ‘on the basis of sex’ in-
clude, but are not limited to, because of or on the basis
of pregnancy, childbirth, or related medical conditions;
and women affected by pregnancy, childbirth, or related
medical conditions shall be treated the same for all
employment-related purposes, including receipt of bene-
fits under fringe benefit programs, as other persons not
so affected but similar in their ability or inability to
work ....” §2000e(k).

Title VII’'s prohibition of discrimination creates liability
for both disparate treatment (taking action with “discrimina-
tory motive”) and disparate impact (using a practice that
“fall[s] more harshly on one group than another and cannot
be justified by business necessity”). Teamsters v. United
States, 431 U. S. 324, 335-336, n. 15 (1977). Peggy Young
did not establish pregnancy discrimination under either the-
ory. She argued that United Parcel Service’s refusal to ac-
commodate her inability to work amounted to disparate
treatment, but the Court of Appeals concluded that she had
not mustered evidence that UPS denied the accommodation
with intent to disfavor pregnant women. 707 F. 3d 437, 449-
451 (CA4 2013). And Young never brought a claim of dis-
parate impact.

That is why Young and the Court leave behind the part of
the law defining pregnancy discrimination as sex discrimina-
tion, and turn to the part requiring that “women affected by
pregnancy . .. be treated the same . . . as other persons not
so affected but similar in their ability or inability to work.”
§2000e(k). The most natural way to understand the same-
treatment clause is that an employer may not distinguish
between pregnant women and others of similar ability or in-
ability because of pregnancy. Here, that means pregnant
women are entitled to accommodations on the same terms
as other workers with disabling conditions. If a pregnant
woman is denied an accommodation under a policy that does
not discriminate against pregnancy, she has been “treated
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the same” as everyone else. UPS’s accommodation for driv-
ers who lose their certifications illustrates the point. A
pregnant woman who loses her certification gets the benefit,
just like any other worker who loses his. And a pregnant
woman who keeps her certification does not get the benefit,
again just like any other worker who keeps his. That cer-
tainly sounds like treating pregnant women and others the
same.

There is, however, another way to understand “treated the
same,” at least looking at that phrase on its own. One could
read it to mean that an employer may not distinguish at all
between pregnant women and others of similar ability.
Here, that would mean pregnant women are entitled, not to
accommodations on the same terms as others, but to the
same accommodations as others, no matter the differences
(other than pregnancy) between them. UPS’s accommoda-
tion for decertified drivers illustrates this usage too. There
is a sense in which a pregnant woman denied an accommoda-
tion (because she kept her certification) has not been treated
the same as an injured man granted an accommodation (be-
cause he lost his certification). He got the accommodation
and she did not.

Of these two readings, only the first makes sense in the
context of Title VII. The point of Title VII’s bans on dis-
crimination is to prohibit employers from treating one
worker differently from another because of a protected trait.
It is not to prohibit employers from treating workers differ-
ently for reasons that have nothing to do with protected
traits. See Texas Dept. of Community Affairs v. Burdine,
450 U. S. 248, 259 (1981). Against that backdrop, a require-
ment that pregnant women and other workers be treated the
same is sensibly read to forbid distinctions that discriminate
against pregnancy, not all distinctions whatsoever.

Prohibiting employers from making any distinctions be-
tween pregnant workers and others of similar ability would
elevate pregnant workers to most favored employees. If
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Boeing offered chauffeurs to injured directors, it would have
to offer chauffeurs to pregnant mechanics. And if Disney
paid pensions to workers who can no longer work because
of old age, it would have to pay pensions to workers who
can no longer work because of childbirth. It is implausi-
ble that Title VII, which elsewhere creates guarantees of
equal treatment, here alone creates a guarantee of favored
treatment.

Let it not be overlooked, moreover, that the thrust of the
Pregnancy Discrimination Act is that pregnancy discrimina-
tion is sex discrimination. Instead of creating a freestand-
ing ban on pregnancy discrimination, the Act makes plain
that the existing ban on sex discrimination reaches discrimi-
nation because of pregnancy. Reading the same-treatment
clause to give pregnant women special protection unavail-
able to other women would clash with this central theme of
the Act, because it would mean that pregnancy discrimina-
tion differs from sex discrimination after all.

All things considered, then, the right reading of the same-
treatment clause prohibits practices that discriminate
against pregnant women relative to workers of similar abil-
ity or inability. It does not prohibit denying pregnant
women accommodations, or any other benefit for that matter,
on the basis of an evenhanded policy.

II

The Court agrees that the same-treatment clause is not
a most-favored-employee law, ante, at 221, but at the same
time refuses to adopt the reading I propose—which is the
only other reading the clause could conceivably bear. The
Court’s reasons for resisting this reading fail to persuade.

The Court starts by arguing that the same-treatment
clause must do more than ban distinctions on the basis of
pregnancy, lest it add nothing to the part of the Act defining
pregnancy discrimination as sex discrimination. Ante, at
226. Even so read, however, the same-treatment clause does


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


Cite as: 575 U. S. 206 (2015) 245

SCALIA, J., dissenting

add something: clarity. See Newport News Shipbuilding &
Dry Dock Co. v. EEOC, 462 U. S. 669, 678, n. 14 (1983) (“[T]he
specific language in the second clause . . . explains the appli-
cation of the [first clause]”). Just defining pregnancy dis-
crimination as sex discrimination does not tell us what it
means to discriminate because of pregnancy. Does preg-
nancy discrimination include, in addition to disfavoring preg-
nant women relative to the workplace in general, disfavoring
them relative to disabled workers in particular? Concretely,
does an employer engage in pregnancy discrimination by ex-
cluding pregnancy from an otherwise complete disability-
benefits program? Without the same-treatment clause, the
answers to these questions would not be obvious. An em-
ployer could argue that people do not necessarily think of
pregnancy and childbirth as disabilities. Or that it would
be anomalous to read a law defining pregnancy discrimina-
tion as sex discrimination to require him to treat pregnancy
like a disability, when Title VII does not require him to treat
sex like a disability. Or that even if pregnancy were a dis-
ability, it would be sui generis—categorically different from
all other disabling conditions. Cf. Geduldig v. Aiello, 417
U. S. 484, 494-495 (1974) (holding that a State has a rational
basis for excluding pregnancy-related disabilities from a
disability-benefits program). With the same-treatment
clause, these doubts disappear. By requiring that women
affected by pregnancy “be treated the same . . . as other
persons not so affected but similar in their ability or in-
ability to work” (emphasis added), the clause makes plain
that pregnancy discrimination includes disfavoring pregnant
women relative to other workers of similar inability to work.

This clarifying function easily overcomes any charge that
the reading I propose makes the same-treatment clause
“‘superfluous, void, or insignificant.”” Ante, at 226. Per-
haps, as the Court suggests, even without the same-
treatment clause the best reading of the Act would prohibit
disfavoring pregnant women relative to disabled workers.
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But laws often make explicit what might already have been
implicit, “for greater caution” and in order “to leave nothing
to construction.” The Federalist No. 33, pp. 205-206 (J.
Cooke ed. 1961) (A. Hamilton). That is why we have long
acknowledged that a “sufficient” explanation for the inclusion
of a clause can be “found in the desire to remove all doubts”
about the meaning of the rest of the text. McCulloch v.
Maryland, 4 Wheat. 316, 420 (1819). This explanation looks
all the more sensible once one remembers that the object of
the Pregnancy Discrimination Act is to displace this Court’s
conclusion in General Elec. Co. v. Gilbert, 429 U.S. 125
(1976), that pregnancy discrimination is not sex discrimina-
tion. What could be more natural than for a law whose ob-
ject is superseding earlier judicial interpretation to include
a clause whose object is leaving nothing to future judicial
interpretation?

That brings me to the Court’s remaining argument: the
claim that the reading I have set forth would not suffice to
overturn our decision in Gilbert. Ante, at 226-228. Wrong.
Gilbert upheld an otherwise comprehensive disability-
benefits plan that singled pregnancy out for disfavor. The
most natural reading of the Act overturns that decision, be-
cause it prohibits singling pregnancy out for disfavor.

The Court goes astray here because it mistakenly assumes
that the Gilbert plan excluded pregnancy on “a neutral
ground”—covering sicknesses and accidents but nothing else.
Ante, at 227. In reality, the plan in Gilbert was not neutral
toward pregnancy. It “place[d] . .. pregnancy in a class by
itself,” treating it differently from “any other kind” of condi-
tion. 429 U.S., at 161 (Stevens, J., dissenting). At the
same time that it denied coverage for pregnancy, it provided
coverage for a comprehensive range of other conditions, in-
cluding many that one would not necessarily call sicknesses
or accidents—like “sport injuries, attempted suicides, . . .
disabilities incurred in the commission of a crime or during
a fight, and elective cosmetic surgery,” id., at 151 (Brennan,
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J., dissenting). What is more, the plan denied coverage even
to sicknesses, if they were related to pregnancy or childbirth.
Ibid. For that matter, the plan denied coverage to sick-
nesses that were unrelated to pregnancy or childbirth, if
they were suffered during recovery from the birth of a child.
Ibid. Gilbert, there can be no doubt, involved “the lone ex-
clusion of pregnancy from [a] program.” Ibid. The most
natural interpretation of the Act easily suffices to make
that unlawful.
I11

Dissatisfied with the only two readings that the words of
the same-treatment clause could possibly bear, the Court de-
cides that the clause means something in-between. It takes
only a couple of waves of the Supreme Wand to produce the
desired result. Poof!: The same-treatment clause means
that a neutral reason for refusing to accommodate a pregnant
woman is pretextual if “the employer’s policies impose a
significant burden on pregnant workers.” Amnte, at 229.
Poof!: This is so only when the employer’s reasons “are not
sufficiently strong to justify the burden.” Ibid.

How we got here from the same-treatment clause is any-
one’s guess. There is no way to read “shall be treated the
same”—or indeed anything else in the clause—to mean that
courts must balance the significance of the burden on preg-
nant workers against the strength of the employer’s justifi-
cations for the policy. That is presumably why the Court
does not even try to connect the interpretation it adopts with
the text it purports to interpret. The Court has forgotten
that statutory purpose and the presumption against super-
fluity are tools for choosing among competing reasonable
readings of a law, not authorizations for making up new read-
ings that the law cannot reasonably bear.

The fun does not stop there. Having ignored the terms
of the same-treatment clause, the Court proceeds to bungle
the dichotomy between claims of disparate treatment and
claims of disparate impact. Normally, liability for disparate
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treatment arises when an employment policy has a “discrimi-
natory motive,” while liability for disparate impact arises
when the effects of an employment policy “fall more harshly
on one group than another and cannot be justified by busi-
ness necessity.” Teamsters, 431 U. S., at 336, n. 15. In the
topsy-turvy world created by today’s decision, however, a
pregnant woman can establish disparate treatment by show-
ing that the effects of her employer’s policy fall more harshly
on pregnant women than on others (the policies “impose a
significant burden on pregnant workers,” ante, at 229) and
are inadequately justified (the “reasons are not sufficiently
strong to justify the burden,” ibid.). The change in labels
may be small, but the change in results assuredly is not.
Disparate-treatment and disparate-impact claims come with
different standards of liability, different defenses, and differ-
ent remedies. FE.g., 42 U.S.C. §§1981a, 2000e-2(k). For
example, plaintiffs in disparate-treatment cases can get com-
pensatory and punitive damages as well as equitable relief,
but plaintiffs in disparate-impact cases can get equitable re-
lief only. See §§1981a, 2000e-5(g). A sound reading of the
same-treatment clause would preserve the distinctions so
carefully made elsewhere in the Act; the Court’s reading
makes a muddle of them.

But (believe it or not) it gets worse. In order to make
sense of its conflation of disparate impact with disparate
treatment, the Court claims that its new test is somehow
“limited to the Pregnancy Discrimination Act context,” yet
at the same time “consistent with” the traditional use of cir-
cumstantial evidence to show intent to discriminate in Title
VII cases. Ante, at 230. A court in a Title VII case, true
enough, may consider a policy’s effects and even its justifica-
tions—along with “‘all of the [other] surrounding facts and
circumstances’ ”—when trying to ferret out a policy’s motive.
Hazelwood School Dist. v. United States, 433 U. S. 299, 312
(1977). The Court cannot possibly think, however, that its
newfangled balancing test reflects this conventional inquiry.
It has, after all, just marched up and down the hill telling us
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that the same-treatment clause is not (no-no!) “‘superfluous,
void, or insignificant.”” Amnte, at 226. If the clause
merely instructed courts to consider a policy’s effects and
justifications the way it considers other circumstantial evi-
dence of motive, it would be superfluous. So the Court’s
balancing test must mean something else. Even if the ef-
fects and justifications of policies are not enough to show
intent to discriminate under ordinary Title VII principles,
they could (Poof!) still show intent to discriminate for pur-
poses of the pregnancy same-treatment clause. Deliciously
incoherent.

And all of this to what end? The difference between a
routine circumstantial-evidence inquiry into motive and to-
day’s grotesque effects-and-justifications inquiry into motive,
it would seem, is that today’s approach requires judges to
concentrate on effects and justifications to the exclusion of
other considerations. But Title VII already has a frame-
work that allows judges to home in on a policy’s effects and
justifications—disparate impact. Under that framework, it
is already unlawful for an employer to use a practice that
has a disparate impact on the basis of a protected trait, un-
less (among other things) the employer can show that the
practice “is job related . . . and consistent with business ne-
cessity.” §2000e-2(k)(1)(A)(i). The Court does not explain
why we need (never mind how the Act could possibly be read
to contain) today’s ersatz disparate-impact test, under which
the disparate-impact element gives way to the significant-
burden criterion and the business-necessity defense gives
way to the sufficiently-strong-justification standard. To-
day’s decision can thus serve only one purpose: allowing
claims that belong under Title VII’s disparate-impact provi-
sions to be brought under its disparate-treatment provi-
sions instead.

v

JUSTICE ALITO’s concurrence agrees with the Court’s re-
jection of both conceivable readings of the same-treatment
clause, but fashions a different compromise between them.
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Under its approach, an employer may deny a pregnant
woman a benefit granted to workers who perform similar
tasks only on the basis of a “neutral business ground.”
Ante, at 241 (opinion concurring in judgment). This require-
ment of a “business ground” shadows the Court’s require-
ment of a “sufficiently strong” justification, and, like it, has
no footing in the terms of the same-treatment clause. As
the concurrence understands the words “shall be treated the
same,” an employer must give pregnant workers the same
accommodations (not merely accommodations on the same
terms) as other workers “who are similar in their ability or
inability to work.” Ante, at 234. But the concurrence real-
izes that requiring the same accommodations to all who are
similar in ability or inability to work—the only characteristic
mentioned in the same-treatment clause—would “lead to
wildly implausible results.” Ante, at 237, n. 3. To solve
this problem, the concurrence broadens the category of char-
acteristics that the employer may take into account. It
allows an employer to find dissimilarity on the basis of traits
other than ability to work so long as there is a “neutral busi-
ness reason” for considering them—though it immediately
adds that cost and inconvenience are not good enough rea-
sons. Ante, at 237. The need to engage in this text-free
broadening in order to make the concurrence’s interpretation
work is as good a sign as any that its interpretation is wrong

from the start.
ES ES ES

My disagreement with the Court is fundamental. I think
our task is to choose the best possible reading of the law—
that is, what text and context most strongly suggest it con-
veys. The Court seems to think our task is to craft a policy-
driven compromise between the possible readings of the law,
like a congressional conference committee reconciling House
and Senate versions of a bill.

Because Young has not established that UPS’s accommo-
dations policy discriminates against pregnant women rela-
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tive to others of similar ability or inability, see supra, at 242,
she has not shown a violation of the Act’s same-treatment
requirement. I would therefore affirm the judgment of the
Court of Appeals for the Fourth Circuit.

JUSTICE KENNEDY, dissenting.

It seems to me proper, in joining JUSTICE SCALIA’s dissent,
to add these additional remarks. The dissent is altogether
correct to point out that petitioner here cannot point to a
class of her co-workers that was accommodated and that
would include her but for the particular limitations imposed
by her pregnancy. Many other workers with health-related
restrictions were not accommodated either. And, in addi-
tion, there is no showing here of animus or hostility to preg-
nant women.

But as a matter of societal concern, indifference is quite
another matter. There must be little doubt that women who
are in the work force—by choice, by financial necessity,
or both—confront a serious disadvantage after becoming
pregnant. They may find it difficult to continue to work, at
least in their regular assignment, while still taking neces-
sary steps to avoid risks to their health and the health of
their future children. This is why the difficulties pregnant
women face in the workplace are and do remain an issue of
national importance.

“‘Historically, denial or curtailment of women’s employ-
ment opportunities has been traceable directly to the perva-
sive presumption that women are mothers first, and workers
second.”” Nevada Dept. of Human Resources v. Hibbs, 538
U.S. 721, 736 (2003) (quoting The Parental and Medical
Leave Act of 1986: Joint Hearing before the Subcommittee
on Labor—-Management Relations and the Subcommittee on
Labor Standards of the House Committee on Education and
Labor, 99th Cong., 2d Sess., 100 (1986)). Such “attitudes
about pregnancy and childbirth . . . have sustained pervasive,
often law-sanctioned, restrictions on a woman’s place among
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paid workers.” AT&T Corp. v. Hulteen, 556 U. S. 701, 724
(2009) (GINSBURG, J., dissenting). Although much progress
has been made in recent decades and many employers have
voluntarily adopted policies designed to recruit, accommo-
date, and retain employees who are pregnant or have young
children, see Brief for U. S. Women’s Chamber of Commerce
et al. as Amici Curiae 10-14, pregnant employees continue
to be disadvantaged—and often discriminated against—in
the workplace, see Brief for Law Professors et al. as Amici
Curiae 37-38.

Recognizing the financial and dignitary harm caused by
these conditions, Congress and the States have enacted laws
to combat or alleviate, at least to some extent, the difficulties
faced by pregnant women in the work force. Most relevant
here, Congress enacted the Pregnancy Discrimination Act
(PDA), 42 U. S. C. §2000e(k), which defines discrimination on
the basis of pregnancy as sex discrimination for purposes of
Title VII and clarifies that pregnant employees “shall be
treated the same” as nonpregnant employees who are “simi-
lar in their ability or inability to work.” The PDA forbids
not only disparate treatment but also disparate impact, the
latter of which prohibits “practices that are not intended
to discriminate but in fact have a disproportionately ad-
verse effect.” Ricct v. DeStefano, 557 U. S. 557, 577 (2009).
Congress further enacted the parental-leave provision of
the Family and Medical Leave Act of 1993, 29 U.S.C.
§2612(a)(1)(A), which requires certain employers to provide
eligible employees with 12 workweeks of leave because of
the birth of a child. And after the events giving rise to this
litigation, Congress passed the ADA Amendments Act of
2008, 122 Stat. 3553, which expands protections for employ-
ees with temporary disabilities. As the parties note, Brief
for Petitioner 37-43; Brief for Respondent 21-22; Brief for
United States as Amicus Curiae 24-25, these amendments
and their implementing regulations, 29 CFR §1630 (2015),
may require accommodations for many pregnant employees,
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even though pregnancy itself is not expressly classified as
a disability. Additionally, many States have enacted laws
providing certain accommodations for pregnant employees.
See, e. g., Cal. Govt. Code Ann. §12945 (West 2011); La. Rev.
Stat. Ann. §23:342(4) (West 2010); W. Va. Code Ann. §5-11B-
2 (Lexis Supp. 2014); see also California Fed. Sav. & Loan
Assn. v. Guerra, 479 U. S. 272 (1987) (holding that the PDA
does not pre-empt such statutes). These Acts honor and
safeguard the important contributions women make to both
the workplace and the American family.

Today the Court addresses only one of these legal protec-
tions: the PDA’s prohibition of disparate treatment. For the
reasons well stated in JUSTICE SCALIA’s dissenting opinion,
the Court interprets the PDA in a manner that risks “con-
flation of disparate impact with disparate treatment” by per-
mitting a plaintiff to use a policy’s disproportionate burden
on pregnant employees as evidence of pretext. Ante, at 248;
see ante, at 229-230 (opinion of the Court). In so doing,
the Court injects unnecessary confusion into the accepted
burden-shifting framework established in McDonnell Doug-
las Corp. v. Green, 411 U. S. 792 (1973).

With these remarks, I join JUSTICE SCALIA’s dissent.
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ALABAMA LEGISLATIVE BLACK CAUCUS ET AL. 2.
ALABAMA ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF ALABAMA

No. 13-895. Argued November 12, 2014—Decided March 25, 2015*

In 2012 Alabama redrew the boundaries of the State’s 105 House districts
and 35 Senate districts. In doing so, while Alabama sought to achieve
numerous traditional districting objectives—e. g., compactness, not
splitting counties or precincts, minimizing change, and protecting in-
cumbents—it placed yet greater importance on two goals: (1) minimiz-
ing a district’s deviation from precisely equal population, by keeping
any deviation less than 1% of the theoretical ideal; and (2) seeking to
avoid retrogression with respect to racial minorities’ “ability . . . to elect
their preferred candidates of choice” under §5 of the Voting Rights Act
of 1965, 52 U. S. C. §10304(b), by maintaining roughly the same black
population percentage in existing majority-minority districts.

Appellants—Alabama Legislative Black Caucus (Caucus), Alabama
Democratic Conference (Conference), and others—claim that Alabama’s
new district boundaries create a “racial gerrymander” in violation of
the Fourteenth Amendment’s Equal Protection Clause. After a bench
trial, the three-judge District Court ruled (2 to 1) for the State. It
recognized that electoral districting violates the Equal Protection
Clause when race is the “predominant” consideration in deciding “to
place a significant number of voters within or without a particular dis-
trict,” Miller v. Johnson, 515 U. S. 900, 913, 916, and the use of race is
not “narrowly tailored to serve a compelling state interest,” Shaw v.
Hunt, 517 U. S. 899, 902 (Shaw II).

In ruling against appellants, it made four critical determinations: (1)
that both appellants had argued “that the Acts as a whole constitute
racial gerrymanders,” and that the Conference had also argued that the
State had racially gerrymandered Senate Districts 7, 11, 22, and 26; (2)
that the Conference lacked standing to make its racial gerrymandering
claims; (3) that, in any event, appellants’ claims must fail because race
“was not the predominant motivating factor” in making the redistricting
decisions; and (4) that, even were it wrong about standing and predomi-
nance, these claims must fail because any predominant use of race was

*Together with No. 13-1138, Alabama Democratic Conference et al. v.
Alabama et al., also on appeal from the same court.
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“narrowly tailored” to serve a “compelling state interest” in avoiding
retrogression under §5.

Held:

1. The District Court’s analysis of the racial gerrymandering claim as
referring to the State “as a whole,” rather than district by district, was
legally erroneous. Pp. 262-268.

(@) This Court has consistently described a claim of racial gerry-
mandering as a claim that race was improperly used in the drawing of
the boundaries of one or more specific electoral districts, see, e. g., Shaw
v. Reno, 509 U. S. 630, 649 (Shaw I), and has described the plaintiff’s
evidentiary burden similarly, see Miller, supra, at 916. The Court’s
district-specific language makes sense in light of the personal nature of
the harms that underlie a racial gerrymandering claim, see Bush v.
Vera, 517 U. S. 952, 957; Shaw I, supra, at 648. Pp. 262-263.

(b) The District Court found the fact that racial criteria had not
predominated in the drawing of some Alabama districts sufficient to
defeat a claim of racial gerrymandering with respect to the State as an
undifferentiated whole. But a showing that race-based criteria did not
significantly affect the drawing of some Alabama districts would have
done little to defeat a claim that race-based criteria predominantly af-
fected the drawing of other Alabama districts. Thus, the District
Court’s undifferentiated statewide analysis is insufficient, and the Dis-
trict Court must on remand consider racial gerrymandering with re-
spect to the individual districts challenged by appellants. Pp. 263-264.

() The Caucus and the Conference did not waive the right to fur-
ther consideration of a district-by-district analysis. The record in-
dicates that plaintiffs’ evidence and arguments embody the claim that
individual majority-minority districts were racially gerrymandered, and
those are the districts that the District Court must reconsider. Al-
though plaintiffs relied heavily upon statewide evidence to prove that
race predominated in the drawing of individual district lines, neither
the use of statewide evidence nor the effort to show widespread effect
can transform a racial gerrymandering claim about a set of individual
districts into a separate, general claim that the legislature racially ger-
rymandered the State “as” an undifferentiated “whole.” Pp. 264-268.

2. The District Court also erred in deciding, sua sponte, that the Con-
ference lacked standing. It believed that the “record” did “not clearly
identify the districts in which the individual members of the [Confer-
ence] reside.” But the Conference’s post-trial brief and the testimony
of a Conference representative support an inference that the organiza-
tion has members in all of the majority-minority districts, which is suf-
ficient to meet the Conference’s burden of establishing standing. At
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the very least, the Conference reasonably believed that, in the absence
of a state challenge or a court request for more detailed information, it
need not provide additional information such as a specific membership
list. While the District Court had an independent obligation to confirm
its jurisdiction, in these circumstances elementary principles of pro-
cedural fairness required the District Court, rather than acting
sua sponte, to give the Conference an opportunity to provide evidence
of member residence. On remand, the District Court should permit
the Conference to file its membership list and the State to respond, as
appropriate. Pp. 268-271.

3. The District Court also did not properly calculate “predominance”
in its alternative holding that “[r]Jace was not the predominant motivat-
ing factor” in the creation of any of the challenged districts. It reached
its conclusion in part because it placed in the balance, among other non-
racial factors, legislative efforts to create districts of approximately
equal population. An equal population goal, however, is not one of the
“traditional” factors to be weighed against the use of race to determine
whether race “predominates,” see Miller, supra, at 916. Rather, it is
part of the redistricting background, taken as a given, when determin-
ing whether race, or other factors, predominate in a legislator’s determi-
nation as to how equal population objectives will be met. Had the Dis-
trict Court not taken a contrary view of the law, its “predominance”
conclusions, including those concerning the four districts that the Con-
ference specifically challenged, might well have been different. For ex-
ample, there is strong, perhaps overwhelming, evidence that race did
predominate as a factor when the legislature drew the boundaries of
Senate District 26. Pp. 271-275.

4. The District Court’s final alternative holding—that “the [chal-
lenged] Districts would satisfy strict scrutiny”—rests upon a mispercep-
tion of the law. Section 5 does not require a covered jurisdiction to
maintain a particular numerical minority percentage. It requires the
jurisdiction to maintain a minority’s ability to elect a preferred candi-
date of choice. Pp. 275-279.

(@) The statute’s language, 52 U. S. C. §§10304(b), (d), and Depart-
ment of Justice Guidelines make clear that §5 is satisfied if minority
voters retain the ability to elect their preferred candidates. The his-
tory of §5 further supports this view, as Congress adopted the language
in §5 to reject this Court’s decision in Georgia v. Ashcroft, 539 U. S.
461, and to accept the views of Justice Souter’s dissent—that, in a §5
retrogression case, courts should ask whether a new voting provision
would likely deprive minority voters of their ability to elect a candidate
of their choice, and that courts should not mechanically rely upon numer-
ical percentages but should take account of all significant circumstances,
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id., at 493, 498, 505, 509. Here, both the District Court and the legisla-
ture relied heavily upon a mechanically numerical view as to what
counts as forbidden retrogression. Pp. 275-278.

(b) In saying this, this Court does not insist that a state legislature,
when redistricting, determine precisely what percent minority popula-
tion §5 demands. A court’s analysis of the narrow tailoring require-
ment insists only that the legislature have a “strong basis in evidence”
in support of the (race-based) choice that it has made. Brief for United
States as Amicus Curiae 29. Here, however, the District Court and
the legislature both asked the wrong question with respect to narrow
tailoring. They asked how to maintain the present minority percent-
ages in majority-minority districts, instead of asking the extent to which
they must preserve existing minority percentages in order to maintain
the minority’s present ability to elect the candidate of its choice. Be-
cause asking the wrong question may well have led to the wrong answer,
the Court cannot accept the District Court’s conclusion. Pp. 278-
279.

989 F. Supp. 2d 1227, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. SCALIA, J., filed a dis-
senting opinion, in which ROBERTS, C. J., and THOMAS and ALIToO, JJ.,
joined, post, p. 282. THOMAS, J., filed a dissenting opinion, post, p. 294.

Richard H. Pildes argued the cause for appellants in
No. 13-1138. With him on the briefs were John K. Tanner,
Walter S. Turner, James H. Anderson, William F. Patty,
Brannan W. Reaves, Paul M. Smith, Jessica Ring Amunson,
and Kevin Russell. Eric Schnapper argued the cause for
appellants in No. 13-895. With him on the briefs were
James U. Blacksher and Edward Still.

Solicitor General Verrilli argued the cause for the United
States as amicus curiae in both cases. With him on the
brief were Acting Assistant Attorney General Moran, Dep-
uty Solicitor General Gershengorn, Rachel P. Kovner,
Diana K. Flynn, Tovah R. Calderon, April J. Anderson, and
Bonnie 1. Robin-Vergeer.

Andrew L. Brasher, Solicitor General of Alabama, argued
the cause for appellees in both cases. With him on the brief
were Luther Strange, Attorney General, Megan A. Kirkpat-
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rick, Assistant Solicitor General, and John J. Park, Jr., and
Dorman Walker, Deputy Attorneys General.f

JUSTICE BREYER delivered the opinion of the Court.

The Alabama Legislative Black Caucus and the Alabama
Democratic Conference appeal a three-judge Federal District
Court decision rejecting their challenges to the lawfulness
of Alabama’s 2012 redistricting of its State House of Repre-
sentatives and State Senate. The appeals focus upon the
appellants’ claims that new district boundaries create “racial
gerrymanders” in violation of the Fourteenth Amendment’s
Equal Protection Clause. See, e. g., Shaw v. Hunt, 517 U. S.
899, 906-908 (1996) (Shaw II) (Fourteenth Amendment
forbids use of race as “‘predominant’” district boundary-
drawing “‘factor’” unless boundaries are “‘narrowly tai-
lored’” to achieve a “‘compelling state interest’”). We find
that the District Court applied incorrect legal standards in
evaluating the claims. We consequently vacate its decision
and remand the cases for further proceedings.

TBriefs of amici curiae urging reversal in both cases were filed for the
Brennan Center for Justice at N. Y. U. School of Law by Wendy Weiser,
for the NAACP Legal Defense & Educational Fund, Inc., by Christina A.
Swarns, Ryan P. Haygood, Natasha M. Korgaonkar, Leah C. Aden, Sam-
uel Spital, and William J. Honan; and for North Carolina Litigants by
Anita S. Earls, Allison J. Riggs, Irving Joyner, Walter Dellinger, Anton
Metlitsky, Edwin M. Speas, Jr., John W. O’Hale, Caroline Mackie, and
Adam Stein.

Steven M. Freeman filed a brief in No. 13-1138 for the Anti-Defamation
League as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance in both cases were filed for the
Alabama House of Representatives et al. by Christopher W. Weller and
Marc James Ayers; for the Pacific Legal Foundation et al. by Meriem L.
Hubbard and Joshua P. Thompson; and for Dalton J. Oldham by Jason
Torchinsky.

Jon M. Greenbawm filed a brief in both cases for the Lawyers’ Commit-
tee for Civil Rights Under Law as amicus curiae.

Johm M. Devaney, Marc E. Elias, and Kevin J. Hamilton filed a brief
in No. 13-1138 for Ronald Keith Gaddie et al. as amici curiae.
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I

The Alabama Constitution requires the legislature to reap-
portion its State House and Senate electoral districts follow-
ing each decennial census. Ala. Const., Art. IX, §§199-200.
In 2012 Alabama redrew the boundaries of the State’s 105
House districts and 35 Senate districts. 2012 Ala. Acts no.
602 (House plan); id., no. 603 (Senate plan) (Acts). In doing
so, Alabama sought to achieve numerous traditional district-
ing objectives, such as compactness, not splitting counties
or precincts, minimizing change, and protecting incumbents.
But it placed yet greater importance on achieving two other
goals. See Alabama Legislature Reapportionment Commit-
tee Guidelines in No. 12—-cv-691, Doc. 30-4, pp. 3-5 (Commit-
tee Guidelines).

First, it sought to minimize the extent to which a district
might deviate from the theoretical ideal of precisely equal
population. In particular, it set as a goal creating a set of
districts in which no district would deviate from the theoreti-
cal, precisely equal ideal by more than 1%—i. e., a more rig-
orous deviation standard than our precedents have found
necessary under the Constitution. See Browmn v. Thomson,
462 U. S. 835, 842 (1983) (5% deviation from ideal gener-
ally permissible). No one here doubts the desirability of a
State’s efforts generally to come close to a one-person, one-
vote ideal.

Second, it sought to ensure compliance with federal law,
and, in particular, the Voting Rights Act of 1965. 79 Stat.
439, as amended, 52 U. S. C. §10301 et seq. At the time of
the redistricting Alabama was a covered jurisdiction under
that Act. Accordingly §5 of the Act required Alabama to
demonstrate that an electoral change, such as redistricting,
would not bring about retrogression in respect to racial mi-
norities’ “ability . . . to elect their preferred candidates of
choice.” 52 U.S.C. §10304(b). Specifically, Alabama be-
lieved that, to avoid retrogression under §5, it was required
to maintain roughly the same black population percentage
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in existing majority-minority districts. See Appendix B,
mfra.

Compliance with these two goals posed particular difficul-
ties with respect to many of the State’s 35 majority-minority
districts (8 in the Senate, 27 in the House). That is because
many of these districts were (compared with the average dis-
trict) underpopulated. In order for Senate District 26, for
example, to meet the State’s no-more-than-1% population-
deviation objective, the State would have to add about 16,000
individuals to the district. And, prior to redistricting,
72.75% of District 26’s population was black. Accordingly,
Alabama’s plan added 15,785 new individuals, and only 36 of
those newly added individuals were white.

This suit, as it appears before us, focuses in large part
upon Alabama’s efforts to achieve these two goals. The
Caucus and the Conference basically claim that the State, in
adding so many new minority voters to majority-minority
districts (and to others), went too far. They allege the State
created a constitutionally forbidden “racial gerrymander”—
a gerrymander that (e. g., when the State adds more minority
voters than needed for a minority group to elect a candidate
of its choice) might, among other things, harm the very mi-
nority voters that Acts such as the Voting Rights Act sought
to help.

After a bench trial, the Federal District Court held in
favor of the State, 1. e., against the Caucus and the Confer-
ence, with respect to their racial gerrymandering claims as
well as with respect to several other legal claims that the
Caucus and the Conference had made. With respect to ra-
cial gerrymandering, the District Court recognized that elec-
toral districting violates the Equal Protection Clause when
(1) race is the “dominant and controlling” or “predominant”
consideration in deciding “to place a significant number of
voters within or without a particular district,” Miller v.
Johnson, 515 U. S. 900, 913, 916 (1995), and (2) the use of race
is not “narrowly tailored to serve a compelling state inter-
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est,” Shaw II, 517 U. S., at 902; see also Shaw v. Reno, 509
U. S. 630, 649 (1993) (Shaw I) (Constitution forbids “separa-
t[ion of] voters into different districts on the basis of race”
when the separation “lacks sufficient justification”); Bush v.
Vera, 517 U. S. 952, 958-959, 976 (1996) (plurality opinion)
(same). But, after trial the District Court held (2 to 1) that
the Caucus and the Conference had failed to prove their ra-
cial gerrymandering claims. The Caucus along with the
Conference (and several other plaintiffs) appealed. We
noted probable jurisdiction with respect to the racial gerry-
mandering claims. 572 U. S. 1149 (2014).

We shall focus upon four critical District Court determi-
nations underlying its ultimate “no violation” conclusion.
They concern:

1. The Geographical Nature of the Racial Gerrymander-
ing Claims. The District Court characterized the ap-
pellants’ claims as falling into two categories. In the
District Court’s view, both appellants had argued “that
the Acts as a whole constitute racial gerrymanders,” 989
F. Supp. 2d 1227, 1287 (MD Ala. 2013) (emphasis added),
and one of the appellants (the Conference) had also ar-
gued that the State had racially gerrymandered four
specific electoral districts, Senate Districts 7, 11, 22, and
26, id., at 1288.

2. Standing. The District Court held that the Caucus had
standing to argue its racial gerrymandering claim with
respect to the State “as a whole.” But the Conference
lacked standing to make any of its racial gerrymander-
ing claims—the claim requiring consideration of the
State “as a whole,” and the claims requiring consider-
ation of four individual Senate districts. Id., at 1292.

3. Racial Predominance. The District Court held that, in
any event, the appellants’ claims must fail because race
“was not the predominant motivating factor” either (a)
“for the Acts as a whole” or (b) with respect to “Senate
Districts 7, 11, 22, or 26.” Id., at 1293.
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4. Narrow Tailoring/Compelling State Interest. The Dis-
trict Court also held that, even were it wrong about
standing and predominance, the appellants’ racial gerry-
mandering claims must fail. That is because any pre-
dominant use of race in the drawing of electoral bound-
aries was “narrowly tailored” to serve a “compelling
state interest,” id., at 1306-1307, namely, the interest
in avoiding retrogression with respect to racial minori-
ties” “ability . . . to elect their preferred candidates of
choice.” §10304(b).

In our view, each of these determinations reflects an error
about relevant law. And each error likely affected the Dis-
trict Court’s conclusions—to the point where we must vacate
the lower court’s judgment and remand the cases to allow
the appellants to reargue their racial gerrymandering claims.
In light of our opinion, all parties remain free to introduce
such further evidence as the District Court shall reasonably
find appropriate.

II

We begin by considering the geographical nature of the
racial gerrymandering claims. The District Court repeat-
edly referred to the racial gerrymandering claims as claims
that race improperly motivated the drawing of boundary
lines of the State considered as a whole. See, e.g., 989
F. Supp. 2d, at 1293 (“Race was not the predominant motivat-
ing factor for the Acts as a whole”); id., at 1287 (construing
the plaintiffs’ challenge as arguing that the “Acts as a whole
constitute racial gerrymanders”); id., at 1292 (describing the
plaintiffs’ challenge as a “claim of racial gerrymandering
to the Acts as a whole”); cf. supra, at 261 (noting four
exceptions).

A racial gerrymandering claim, however, applies to the
boundaries of individual districts. It applies district by dis-
trict. It does not apply to a State considered as an undiffer-
entiated “whole.” We have consistently described a claim of
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racial gerrymandering as a claim that race was improperly
used in the drawing of the boundaries of one or more specific
electoral districts. See, e.g., Shaw I, supra, at 649 (viola-
tion consists of “separat[ing] voters into different districts
on the basis of race” (emphasis added)); Vera, supra, at 965
(plurality opinion) (“[Courts] must scrutinize each challenged
district . . . ” (emphasis added)). We have described the
plaintiff’s evidentiary burden similarly. See Miller,515U. S.,
at 916 (plaintiff must show that “race was the predominant
factor motivating the legislature’s decision to place a signifi-
cant number of voters within or without a particular dis-
trict” (emphasis added)).

Our district-specific language makes sense in light of the
nature of the harms that underlie a racial gerrymandering
claim. Those harms are personal. They include being
“personally . . . subjected to [a] racial classification,” Vera,
supra, at 957, as well as being represented by a legislator
who believes his “primary obligation is to represent only the
members” of a particular racial group, Shaw I, supra, at
648. They directly threaten a voter who lives in the district
attacked. But they do not so keenly threaten a voter who
lives elsewhere in the State. Indeed, the latter voter nor-
mally lacks standing to pursue a racial gerrymandering
claim. United States v. Hays, 515 U. S. 737, 744-745 (1995).

Voters, of course, can present statewide evidence in order
to prove racial gerrymandering in a particular district. See
Miller, supra, at 916. And voters might make the claim
that every individual district in a State suffers from racial
gerrymandering. But this latter claim is not the claim that
the District Court, when using the phrase “as a whole,” con-
sidered here. Rather, the concept as used here suggests the
existence of a legal unicorn, an animal that exists only in the
legal imagination.

This is not a technical, linguistic point. Nor does it criti-
cize what might seem, in effect, a slip of the pen. Rather,
here the District Court’s terminology mattered. That is be-
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cause the District Court found that racial criteria had not
predominated in the drawing of some Alabama districts.
And it found that fact (the fact that race did not predominate
in the drawing of some, or many, districts) sufficient to defeat
what it saw as the basic claim before it, namely, a claim of
racial gerrymandering with respect to the State as an un-
differentiated whole. See, e.g., 989 F. Supp. 2d, at 1294
(rejecting the plaintiffs’ challenge because “[the legislature]
followed no bright-line rule” with respect to every majority-
minority district); id., at 1298-1299, 1301 (citing examples of
majority-minority districts in which black population per-
centages were reduced and examples of majority-white dis-
tricts in which precincts were split).

A showing that race-based criteria did not significantly af-
fect the drawing of some Alabama districts, however, would
have done little to defeat a claim that race-based criteria
predominantly affected the drawing of other Alabama dis-
tricts, such as Alabama’s majority-minority districts primar-
ily at issue here. See id., at 1329 (Thompson, J., dissenting)
(“[T]he drafters[’] faillure] to achieve their sought-after per-
centage in one district does not detract one iota from the
fact that they did achieve it in another”). Thus, the District
Court’s undifferentiated statewide analysis is insufficient.
And we must remand for consideration of racial gerryman-
dering with respect to the individual districts subject to the
appellants’ racial gerrymandering challenges.

The State and principal dissent argue that (but for four
specifically mentioned districts) there were in effect no such
districts. The Caucus and the Conference, the State and
principal dissent say, did not seek a district-by-district analy-
sis. And, the State and principal dissent conclude that the
Caucus and the Conference have consequently waived the
right to any further consideration. Brief for Appellees 14,
31; post, at 286-292 (opinion of SCALIA, J.).

We do not agree. We concede that the District Court’s
opinion suggests that it was the Caucus and the Conference
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that led the court to consider racial gerrymandering of the
State “as a whole.” 989 F. Supp. 2d, at 1287. At least the
District Court interpreted their filings to allege only that
kind of claim. Ibid. But our review of the record indicates
that the plaintiffs did not claim only that the legislature had
racially gerrymandered the State “as” an undifferentiated
“whole.” Rather, their evidence and their arguments em-
body the claim that individual majority-minority districts
were racially gerrymandered. And those are the districts
that we believe the District Court must reconsider.

There are 35 majority-minority districts, 27 in the House
and 8 in the Senate. The District Court’s opinion itself re-
fers to evidence that the legislature’s redistricting commit-
tee, in order to satisfy what it believed the Voting Rights
Act required, deliberately chose additional black voters to
move into underpopulated majority-minority districts, 1. e.,
a specific set of individual districts. See, e. g., id., at 1274
(referring to Senator Dial’s testimony that the Committee
“could have used,” but did not use, “white population within
Jefferson County to repopulate the majority-black districts”
because “doing so would have resulted in the retrogression
of the majority-black districts and potentially created a prob-
lem for [Justice Department] preclearance”); id., at 1276
(stating that Representative Jim McClendon, also committee
cochair, “testified consistently with Senator Dial”); id., at
1277 (noting that the committee’s expert, Randolph Hina-
man, testified that “he needed to add population” to majority-
black districts “without significantly lowering the percentage
of the population in each district that was majority-
black”).

The Caucus and the Conference presented much evidence
at trial to show that the legislature had deliberately moved
black voters into these majority-minority districts—again, a
specific set of districts—in order to prevent the percentage
of minority voters in each district from declining. See, e. g.,
Committee Guidelines 3-5; 1 Tr. 28-29, 36-37, 55, 63, 67—
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68, 77, 81, 96, 115, 124, 136, 138 (testimony of Sen. Dial);
Deposition of Gerald Dial in No. 12-cv-691 (May 21, 2013),
Doec. 125-3, pp. 17, 39-41, 62, 100 (Dial Deposition); 3 Tr. 222
(testimony of Rep. McClendon); id., at 118-119, 145-146, 164,
182-183, 186-187 (testimony of Hinaman); Deposition of Ran-
dolph Hinaman in No. 12-cv-691 (June 25, 2013), Doc. 134—
4, pp. 23-24, 101 (Hinaman Deposition).

In their post-trial Proposed Findings of Fact and Conclu-
sions of Law, the plaintiffs stated that the evidence showed
a racial gerrymander with respect to the majority of the
majority-minority districts; they referred to the specific
splitting of precinet and county lines in the drawing of
many majority-minority districts; and they pointed to much
district-specific evidence. FE.g., Alabama Legislative Black
Caucus Plaintiffs’ Post-Trial Proposed Findings of Fact
and Conclusions of Law in No. 12—-cv-691, Doc. 194, pp. 9-10,
13-14, 30-35, 40 (Caucus Post-Trial Brief); Newton Plain-
tiffs’ Proposed Findings of Fact and Conclusions of Law
in No. 12-cv-691, Doc. 195-1, pp. 33-35, 56-61, 64-67,
69-74, 82-85, 108, 121-122 (Conference Post-Trial Brief);
see also Appendix A, mfra (organizing these citations by
district).

We recognize that the plaintiffs relied heavily upon state-
wide evidence to prove that race predominated in the draw-
ing of individual district lines. See generally Caucus Post-
Trial Brief 1, 3-7, 48-50; Conference Post-Trial Brief 2,
44-45, 105-106. And they also sought to prove that the use
of race to draw the boundaries of the majority-minority dis-
tricts affected the boundaries of other districts as well. See,
e.g., 1 Tr. 36-37, 48, 55, 70-71, 93, 111, 124 (testimony of
Dial); 3 Tr. 142, 162 (testimony of Hinaman); see generally
Caucus Post-Trial Brief 8-16. Such evidence is perfectly
relevant. We have said that the plaintiff’s burden in a racial
gerrymandering case is “to show, either through circumstan-
tial evidence of a district’s shape and demographics or more
direct evidence going to legislative purpose, that race was


mg3563
Sticky Note
None set by mg3563

mg3563
Sticky Note
MigrationNone set by mg3563

mg3563
Sticky Note
Unmarked set by mg3563


Cite as: 575 U. S. 254 (2015) 267

Opinion of the Court

the predominant factor motivating the legislature’s decision
to place a significant number of voters within or without a
particular district.” Miller, 515 U. S,, at 916. Cf. Easley v.
Cromartie, 532 U. S. 234, 258 (2001) (explaining the plain-
tiff’s burden in cases, unlike these, in which the State argues
that politics, not race, was its predominant motive). That
Alabama expressly adopted and applied a policy of prioritiz-
ing mechanical racial targets above all other districting crite-
ria (save one-person, one-vote) provides evidence that race
motivated the drawing of particular lines in multiple dis-
tricts in the State. And neither the use of statewide evi-
dence nor the effort to show widespread effect can transform
a racial gerrymandering claim about a set of individual dis-
tricts into a separate, general claim that the legislature
racially gerrymandered the State “as” an undifferentiated
“whole.”

We, like the principal dissent, recognize that the plaintiffs
could have presented their district-specific claims more
clearly, post, at 287-288, 290-292 (opinion of SCALIA, J.), but
the dissent properly concedes that its objection would
weaken had the Conference “developed such a claim in the
course of discovery and trial,” post, at 287. And that is just
what happened.

In the past few pages and in Appendix A, we set forth the
many record references that establish this fact. The Caucus
helps to explain the complaint omissions when it tells us that
the plaintiffs unearthed the factual basis for their racial ger-
rymandering claims when they deposed the committee’s re-
districting expert. See Brief for Appellants in No. 13-895,
pp. 12-13. The State neither disputes this procedural his-
tory nor objects that the plaintiffs’ pleadings failed to
conform with the proof. Indeed, throughout, the plaintiffs
litigated these claims not as if they were wholly separate
entities but as if they were a team. See, e. g., Caucus Post-
Trial Brief 1 (“[We] support the additional claims made by
the [Conference] plaintiffs”); but cf. post, at 283-292 (SCALIA,
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J., dissenting) (treating separately Conference claims from
Caucus claims). Thus we, like the dissenting judge below
(who also lived with these cases through trial), conclude that
the record as a whole shows that the plaintiffs brought, and
their argument rested significantly upon, district-specific
claims. See 989 F. Supp. 2d, at 1313 (opinion of Thomp-
son, J.) (construing the plaintiffs as also challenging “each
majority-black House and Senate District”).

The principal dissent adds that the Conference waived its
district-specific claims on appeal. Cf. post, at 288-289. But
that is not so. When asked specifically about its position at
oral argument, the Conference stated that it was relying on
statewide evidence to prove its district-specific challenges.
Tr. of Oral Arg. 15-16. Its counsel said that “the exact same
policy was applied in every black-majority district,” id., at
15, and “[bl]y statewide, we simply mean a common policy
applied to every district in the State,” id., at 16. We accept
the Conference’s clarification, which is consistent with how
it presented these claims below.

We consequently conclude that the District Court’s analy-
sis of racial gerrymandering of the State “as a whole” was
legally erroneous. We find that the appellants did not waive
their right to consideration of their claims as applied to par-
ticular districts. Accordingly, we remand the cases. See
Pullman-Standard v. Swint, 456 U. S. 273, 291 (1982) (re-
mand is required when the District Court “failed to make a
finding because of an erroneous view of the law”); Rapanos
v. United States, 547 U. S. 715, 757 (2006) (same).

II1

We next consider the District Court’s holding with respect
to standing. The District Court, sua sponte, held that the
Conference lacked standing—either to bring racial gerry-
mandering claims with respect to the four individual dis-
tricts that the court specifically considered (i. e., Senate Dis-
tricts 7, 11, 22, and 26) or to bring a racial gerrymandering
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claim with respect to the “Acts as a whole.” 989 F. Supp.
2d, at 1282.
The District Court recognized that ordinarily

“‘[a]n association has standing to bring suit on behalf of
its members when its members would [sic] have stand-
g to sue in their own right, the interests at stake are
germane to the organization’s purpose, and neither the
claim asserted nor the relief requested requires individ-
ual members’ participation [sic] in the lawsuit.”” Id.,
at 1291 (quoting F'riends of the Earth, Inc. v. Laidlaw
Environmental Services (TOC), Inc., 528 U. S. 167, 181
(2000); emphasis added).

It also recognized that a “member” of an association “would
have standing to sue” in his or her “own right” when that
member “resides in the district that he alleges was the prod-
uct of a racial gerrymander.” 989 F. Supp. 2d, at 1291 (citing
Hays, 515 U. S., at 744-745). But, the District Court none-
theless denied standing because it believed that the “record”
did “not clearly identify the districts in which the individual
members of the [Conference] reside,” and the Conference
had “not proved that it has members who have standing to
pursue any district-specific claims of racial gerrymandering.”
989 F. Supp. 2d, at 1292.

The District Court conceded that Dr. Joe Reed, a repre-
sentative of the Conference, testified that the Conference
“has members in almost every county in Alabama.” Ibid.
But, the District Court went on to say that “the counties
in Alabama are split into many districts.” Ibid. And the
“Conference offered no testimony or evidence that it has
members in all of the districts in Alabama or in any of the
[four] specific districts that it challenged.” Ibid.

The record, however, lacks adequate support for the Dis-
trict Court’s conclusion. Dr. Reed’s testimony supports, and
nothing in that record undermines, the Conference’s own
statement, in its post-trial brief, that it is a “statewide politi-
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cal caucus founded in 1960.” Conference Post-Trial Brief 3.
It has the “purpose” of “endors[ing] candidates for political
office who will be responsible to the needs of the blacks and
other minorities and poor people.” Id., at 3-4. These two
statements (the second of which the principal dissent ig-
nores), taken together with Dr. Reed’s testimony, support an
inference that the organization has members in all of the
State’s majority-minority districts, other things being equal,
which is sufficient to meet the Conference’s burden of estab-
lishing standing. That is to say, it seems highly likely that
a “statewide” organization with members in “almost every
county,” the purpose of which is to help “blacks and other
minorities and poor people,” will have members in each
majority-minority district. But cf. post, at 283-285 (SCALIA,
J., dissenting).

At the very least, the commonsense inference is strong
enough to lead the Conference reasonably to believe that, in
the absence of a state challenge or a court request for more
detailed information, it need not provide additional informa-
tion such as a specific membership list. We have found
nothing in the record, nor has the State referred us to any-
thing in the record, that suggests the contrary. Cf. App.
204-205, 208 (State arguing lack of standing, not because of
inadequate member residency but because an association
“lives” nowhere and that the Conference should join individ-
ual members). The most the State argued was that “[nJone
of the individual [pllaintiffs [who brought the case with the
Conference] claims to live in” Senate District 11, 7d., at 205
(emphasis added), but the Conference would likely not have
understood that argument as a request that it provide a
membership list. In fact, the Conference might have under-
stood the argument as an indication that the State did not
contest its membership in every district.

To be sure, the District Court had an independent obliga-
tion to confirm its jurisdiction, even in the absence of a state
challenge. See post, at 285 (SCALIA, J., dissenting). But,
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in these circumstances, elementary principles of procedural
fairness required that the District Court, rather than acting
sua sponte, give the Conference an opportunity to provide
evidence of member residence. Cf. Warth v. Seldin, 422
U. S. 490, 501-502 (1975) (explaining that a court may “allow
or [rlequire” a plaintiff to supplement the record to show
standing and that “[ilf, after this opportunity, the plaintiff’s
standing does not adequately appear from all materials of
record, the complaint must be dismissed” (emphasis added)).
Moreover, we have no reason to believe that the Conference
would have been unable to provide a list of members, at least
with respect to the majority-minority districts, had it been
asked. It has filed just such a list in this Court. See Affi-
davit of Joe L. Reed Pursuant to this Court’s Rule 32.3
(Lodging of Conference affidavit listing members residing in
each majority-minority district in the State); see also Par-
ents Involved in Community Schools v. Seattle School Dist.
No. 1,551 U. S. 701, 718 (2007) (accepting a lodged affidavit in
similar circumstances). Thus, the District Court on remand
should reconsider the Conference’s standing by permitting
the Conference to file its list of members and permitting the
State to respond, as appropriate.

Iv

The District Court held in the alternative that the claims
of racial gerrymandering must fail because “[rJace was not
the predominant motivating factor” in the creation of any of
the challenged districts. 989 F. Supp. 2d, at 1293. In our
view, however, the District Court did not properly calculate
“predominance.” In particular, it judged race to lack “pre-
dominance” in part because it placed in the balance, among
other nonracial factors, legislative efforts to create districts
of approximately equal population. See, e. g., id., at 1305
(the “need to bring the neighboring districts into compliance
with the requirement of one person, one vote served as the
primary motivating factor for the changes to [Senate] Dis-
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trict 22” (emphasis added)); id., at 1297 (the “constitutional
requirement of one person, one vote trumped every other
districting principle”); id., at 1296 (the “record establishes
that the drafters of the new districts, above all, had to cor-
rect [for] severe malapportionment . . . ”); id., at 1306 (the
“inclusion of additional precincts [in Senate District 26] is a
reasonable response to the underpopulation of the Distriet”).

In our view, however, an equal population goal is not one
factor among others to be weighed against the use of race to
determine whether race “predominates.” Rather, it is part
of the redistricting background, taken as a given, when de-
termining whether race, or other factors, predominate in a
legislator’s determination as to how equal population objec-
tives will be met.

To understand this conclusion, recall what “predominance”
is about: A plaintiff pursuing a racial gerrymandering claim
must show that “race was the predominant factor motivating
the legislature’s decision to place a significant number of vot-
ers within or without a particular district.” Miller, 515
U.S., at 916. To do so, the “plaintiff must prove that the
legislature subordinated traditional race-neutral districting
principles . . . to racial considerations.” Ibid. (emphasis
added).

Now consider the nature of those offsetting “traditional
race-neutral districting principles.” We have listed several,
including “compactness, contiguity, . . . respect for political
subdivisions or communities defined by actual shared inter-
ests,” 1bid., incumbency protection, and political affiliation,
Vera, 517 U. S., at 964, 968 (plurality opinion).

But we have not listed equal population objectives. And
there is a reason for that omission. The reason that equal
population objectives do not appear on this list of “tradi-
tional” criteria is that equal population objectives play a dif-
ferent role in a State’s redistricting process. That role is
not a minor one. Indeed, in light of the Constitution’s de-
mands, that role may often prove “predominant” in the ordi-
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nary sense of that word. But, as the United States points
out, “predominance” in the context of a racial gerrymander-
ing claim is special. It is not about whether a legislature
believes that the need for equal population takes ultimate
priority. Rather, it is, as we said, whether the legislature
“placed” race “above traditional districting considerations in
determining which persons were placed in appropriately ap-
portioned districts.” Brief for United States as Amicus
Curiae 19 (some emphasis added). In other words, if the
legislature must place 1,000 or so additional voters in a par-
ticular district in order to achieve an equal population goal,
the “predominance” question concerns which voters the
legislature decides to choose, and specifically whether the
legislature predominately uses race as opposed to other,
“traditional” factors when doing so.

Consequently, we agree with the United States that the
requirement that districts have approximately equal popula-
tions is a background rule against which redistricting takes
place. Id., at 12. It is not a factor to be treated like other
nonracial factors when a court determines whether race pre-
dominated over other, “traditional” factors in the drawing of
district boundaries.

Had the District Court not taken a contrary view of the
law, its “predominance” conclusions, including those concern-
ing the four districts that the Conference specifically chal-
lenged, might well have been different. For example, once
the legislature’s “equal population” objectives are put to the
side—i. e., seen as a background principle—then there is
strong, perhaps overwhelming, evidence that race did pre-
dominate as a factor when the legislature drew the bound-
aries of Senate District 26, the one district that the parties
have discussed here in depth.

The legislators in charge of creating the redistricting plan
believed, and told their technical adviser, that a primary re-
districting goal was to maintain existing racial percentages
in each majority-minority district, insofar as feasible. See
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supra, at 265-266 (compiling extensive record testimony in
support of this point). There is considerable evidence that
this goal had a direct and significant impact on the drawing
of at least some of District 26’s boundaries. See 3 Tr. 175—
180 (testimony of Hinaman); Appendix C, infra (change of
district’s shape from rectangular to irregular). Of the
15,785 individuals that the new redistricting laws added to
the population of District 26, just 36 were white—a remark-
able feat given the local demographics. See, e. g., 2 Tr. 130
(testimony of Sen. Quinton Ross); 3 Tr. 179 (testimony of
Hinaman). Transgressing their own redistricting guide-
lines, Committee Guidelines 3-4, the drafters split seven
precincts between the majority-black District 26 and the
majority-white District 25, with the population in those pre-
cincts clearly divided on racial lines. See Exh. V in Support
of Newton Plaintiffs’ Opposition to Summary Judgment in
No. 12-c¢v-691, Doc. 140-1, pp. 91-95. And the District
Court conceded that race “was a factor in the drawing of
District 26,” and that the legislature “preserved” “the per-
centage of the population that was black.” 989 F. Supp. 2d,
at 1306.

We recognize that the District Court also found, with re-
spect to District 26, that “preservi[ng] the core of the exist-
ing [d]istriet,” following “county lines,” and following “high-
way lines” played an important boundary-drawing role.
Ibid. But the first of these (core preservation) is not di-
rectly relevant to the origin of the new district inhabitants;
the second (county lines) seems of marginal importance since
virtually all Senate District 26 boundaries departed from
county lines; and the third (highways) was not mentioned
in the legislative redistricting guidelines. Cf. Committee
Guidelines 3-5.

All this is to say that, with respect to District 26 and likely
others as well, had the District Court treated equal popula-
tion goals as background factors, it might have concluded
that race was the predominant boundary-drawing consider-
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ation. Thus, on remand, the District Court should recon-
sider its “no predominance” conclusions with respect to Sen-
ate District 26 and others to which our analysis is applicable.

Finally, we note that our discussion in this section is lim-
ited to correcting the District Court’s misapplication of the
“predominance” test for strict serutiny discussed in Miller,
515 U. S., at 916. It does not express a view on the question
whether the intentional use of race in redistricting, even in
the absence of proof that traditional districting principles
were subordinated to race, triggers strict scrutiny. See
Vera, 517 U. S., at 996 (KENNEDY, J., concurring).

v

The District Court, in a yet further alternative holding,
found that “[e]ven if the [State] subordinated traditional dis-
tricting principles to racial considerations,” the racial gerry-
mandering claims failed because, in any event, “the Districts
would satisfy strict scrutiny.” 989 F. Supp. 2d, at 1306. In
the District Court’s view, the “Acts are narrowly tailored to
comply with Section 5” of the Voting Rights Act. Id., at
1311. That provision “required the Legislature to maintain,
where feasible, the existing number of majority-black dis-
tricts and not substantially reduce the relative percentages
of black voters in those districts.” Ibid. (emphasis added).
And, insofar as the State’s redistricting embodied racial con-
siderations, it did so in order to meet this §5 requirement.

In our view, however, this alternative holding rests upon
a misperception of the law. Section 5, which covered partic-
ular States and certain other jurisdictions, does not require
a covered jurisdiction to maintain a particular numerical mi-
nority percentage. It requires the jurisdiction to maintain
a minority’s ability to elect a preferred candidate of choice.
That is precisely what the language of the statute says. It
prohibits a covered jurisdiction from adopting any change
that “has the purpose of or will have the effect of diminishing
the ability of [the minority group] to elect their preferred
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candidates of choice.” 52 U. S. C. §10304(b); see also
§10304(d) (the “purpose of subsection (b) . . . is to protect
the ability of such citizens to elect their preferred candidates
of choice”).

That is also just what Department of Justice Guidelines
say. The Guidelines state specifically that the Department’s
preclearance determinations are not based

“on any predetermined or fixed demographic percent-
ages. . . . Rather, in the Department’s view, this deter-
mination requires a functional analysis of the electoral
behavior within the particular jurisdiction or election
district. . . . [Clensus data alone may not provide suffi-
cient indicia of electoral behavior to make the requisite
determination.” Guidance Concerning Redistricting
Under Section 5 of the Voting Rights Act, 76 Fed. Reg.
7471 (2011).

Consistent with this view, the United States tells us that
“Section 5” does not “requir[e] the State to maintain the
same percentage of black voters in each of the majority-black
districts as had existed in the prior districting plans.” Brief
for United States as Amicus Curiae 22. Rather, it “prohib-
its only those diminutions of a minority group’s proportion-
ate strength that strip the group within a district of its exist-
ing ability to elect its candidates of choice.” Id., at 22-23.
We agree. Section 5 does not require maintaining the same
population percentages in majority-minority districts as in
the prior plan. Rather, §5 is satisfied if minority voters re-
tain the ability to elect their preferred candidates.

The history of §5 further supports this view. In adopting
the statutory language to which we referred above, Congress
rejected this Court’s decision in Georgia v. Ashcroft, 539
U. S. 461, 480 (2003) (holding that it is not necessarily retro-
gressive for a State to replace safe majority-minority dis-
tricts with crossover or influence districts), and it adopted
the views of the dissent. H. R. Rep. No. 109-478, pp. 68—
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69, and n. 183 (2006). While the thrust of Justice Souter’s
dissent was that, in a §5 retrogression case, courts should
ask whether a new voting provision would likely deprive mi-
nority voters of their ability to elect a candidate of their
choice—language that Congress adopted in revising § 5—his
dissent also made clear that courts should not mechanically
rely upon numerical percentages but should take account of
all significant circumstances. Georgia v. Ashcroft, supra, at
493, 498, 505, 509. And while the revised language of §5
may raise some interpretive questions—e. g., its application
to coalition, crossover, and influence districts—it is clear that
Congress did not mandate that a 1% reduction in a 70% black
population district would be necessarily retrogressive. See
Persily, The Promises and Pitfalls of the New Voting Rights
Act, 117 Yale L. J. 174, 218 (2007). Indeed, Alabama’s me-
chanical interpretation of §5 can raise serious constitutional
concerns. See Miller, supra, at 926.

The record makes clear that both the District Court and
the legislature relied heavily upon a mechanically numerical
view as to what counts as forbidden retrogression. See Ap-
pendix B, infra. And the difference between that view and
the more purpose-oriented view reflected in the statute’s lan-
guage can matter. Imagine a majority-minority district
with a 70% black population. Assume also that voting in
that district, like that in the State itself, is racially polarized.
And assume that the district has long elected to office black
voters’ preferred candidate. Other things being equal, it
would seem highly unlikely that a redistricting plan that,
while increasing the numerical size of the district, reduced
the percentage of the black population from, say, 70% to 65%
would have a significant impact on the black voters’ ability
to elect their preferred candidate. And, for that reason, it
would be difficult to explain just why a plan that uses racial
criteria predominately to maintain the black population at
70% is “narrowly tailored” to achieve a “compelling state in-
terest,” namely, the interest in preventing §5 retrogression.
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The circumstances of this hypothetical example, we add, are
close to those characterizing Senate District 26, as set forth
in the District Court’s opinion and throughout the record.
See, e. g., 1 Tr. 131-132 (testimony of Dial); 3 Tr. 180 (testi-
mony of Hinaman).

In saying this, we do not insist that a legislature guess
precisely what percentage reduction a court or the Justice
Department might eventually find to be retrogressive. The
law cannot insist that a state legislature, when redistricting,
determine precisely what percent minority population §5
demands. The standards of §5 are complex; they often re-
quire evaluation of controverted claims about voting behav-
ior; the evidence may be unclear; and, with respect to any
particular district, judges may disagree about the proper
outcome. The law cannot lay a trap for an unwary legisla-
ture, condemning its redistricting plan as either (1) uncon-
stitutional racial gerrymandering should the legislature
place a few too many minority voters in a district or (2) ret-
rogressive under §5 should the legislature place a few too
few. See Vera, 517 U. S., at 977 (plurality opinion). Thus,
we agree with the United States that a court’s analysis of the
narrow tailoring requirement insists only that the legisla-
ture have a “strong basis in evidence” in support of the
(race-based) choice that it has made. Brief for United
States as Amicus Curiae 29 (citing Ricci v. DeStefano, 557
U. S. 557, 585 (2009)). This standard, as the United States
points out, “does not demand that a State’s actions actually
be necessary to achieve a compelling state interest in order
to be constitutionally valid.” Brief for United States as
Amicus Curiae 29. And legislators “may have a strong
basis in evidence to use racial classifications in order to com-
ply with a statute when they have good reasons to believe
such use is required, even if a court does not find that the
actions were necessary for statutory compliance.” Ibid.
(emphasis added).
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Here the District Court enunciated a narrow tailoring
standard close to the one we have just mentioned. It said
that a plan is “narrowly tailored . . . when the race-based
action taken was reasonably necessary” to achieve a compel-
ling interest. 989 F. Supp. 2d, at 1307 (emphasis added).
And it held that preventing retrogression is a compelling in-
terest. Id., at 1306-1307. While we do not here decide
whether, given Shelby County v. Holder, 570 U. S. 529 (2013),
continued compliance with §5 remains a compelling interest,
we conclude that the District Court and the legislature asked
the wrong question with respect to narrow tailoring. They
asked: “How can we maintain present minority percentages
in majority-minority districts?” But given §5s language,
its purpose, the Justice Department Guidelines, and the rele-
vant precedent, they should have asked: “To what extent
must we preserve existing minority percentages in order
to maintain the minority’s present ability to elect the candi-
date of its choice?” Asking the wrong question may well
have led to the wrong answer. Hence, we cannot accept
the District Court’s “compelling interest/narrow tailoring”

conclusion.
ES ES ES

For these reasons, the judgment of the District Court is
vacated. We note that the appellants have also raised addi-
tional questions in their jurisdictional statements, relating to
their one-person, one-vote claims (Caucus) and vote dilution
claims (Conference), which were also rejected by the District
Court. We do not pass upon these claims. The District
Court remains free to reconsider the claims should it find
reconsideration appropriate. And the parties are free to
raise them, including as modified by the District Court, on
any further appeal.

The cases are remanded for further proceedings consistent
with this opinion.

It is so ordered.
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APPENDIXES
A
Majority- Instances in Plaintiffs’ Post-Trial
minority Briefs Arguing That Traditional
District Race-Neutral Districting Principles
Were Subordinated to Race
HOUSE
HD 52, 54-60 Caucus Post-Trial Brief 30;
Conference Post-Trial Brief 56-57, 60,
82-83, 121-122
HD 53 Caucus Post-Trial Brief 33-35;
Conference Post-Trial Brief 59-61
HD 68 Conference Post-Trial Brief 70, 84-85
HD 69 Conference Post-Trial Brief 66-67, 85
HD 70 Conference Post-Trial Brief 85
HD 71 Conference Post-Trial Brief 83-85
HD 72 Caucus Post-Trial Brief 40;
Conference Post-Trial Brief 83-85
HD 76-78 Conference Post-Trial Brief 65-66
SENATE*
SD 18-20 Conference Post-Trial Brief 56-59
SD 23-24 Caucus Post-Trial Brief 9-10, 40; Confer-
ence Post-Trial Brief 69-74
SD 33 Caucus Post-Trial Brief 13-14

* Senate District 26 excluded from this list

B

State’s Use of Incorrect Retrogression Standard

The following citations reflect instances in either the Dis-
trict Court opinion or in the record showing that the State
believed that § 5 forbids, not just substantial reductions, but
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any reduction in the percentage of black inhabitants of a
majority-minority district.

District 989 F. Supp. 2d, at 1307; id., at 1273; id., at
Court 1247
Findings
1 Tr. 28-29, 36-37, 55, 81,
Senator Gerald |96, 136, 138
Dial Dial Deposition 17, 39-41,
81, 100
Evidence | Representative 3 Tr. 222
in the Jim McClendon
Record

Randolph
Hinaman

3 Tr. 118-119, 145-146,
149-150, 164, 182-183, 187

Hinaman Deposition 23—
24, 101; but see 1id., at 24—
25, 101

2001 Districting Plan

2012 Districting Plan
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
THOMAS, and JUSTICE ALITO join, dissenting.

Today, the Court issues a sweeping holding that will have
profound implications for the constitutional ideal of one per-
son, one vote, for the future of the Voting Rights Act of 1965,
and for the primacy of the State in managing its own elec-
tions. If the Court’s destination seems fantastical, just wait
until you see the journey.

Two groups of plaintiffs, the Alabama Democratic Confer-
ence and the Alabama Legislative Black Caucus, brought
separate challenges to the way in which Alabama drew its
state legislative districts following the 2010 census. These
cases were consolidated before a three-judge District Court.
Even after a full trial, the District Court lamented that “[t]he
filings and arguments made by the plaintiffs on these claims
were mystifying at best.” 989 F. Supp. 2d 1227, 1287 (MD
Ala. 2013). Nevertheless, the District Court understood
both groups of plaintiffs to argue, as relevant here, only that
“the Acts as a whole constitute racial gerrymanders.” Id.,
at 1287. It also understood the Democratic Conference to
argue that “Senate Districts 7, 11, 22, and 26 constitute racial
gerrymanders,” id., at 1288, but held that the Democratic
Conference lacked standing to bring “any district-specific
claims of racial gerrymandering,” id., at 1292 (emphasis
added). It then found for Alabama on the merits.

The Court rightly concludes that our racial-gerrymandering
jurisprudence does not allow for statewide claims. Amnte,
at 262-268. However, rather than holding appellants to
the misguided legal theory they presented to the District
Court, it allows them to take a mulligan, remanding the case
with orders that the District Court consider whether some
(all?) of Alabama’s 35 majority-minority districts result from
impermissible racial gerrymandering. In doing this, the
Court disregards the detailed findings and thoroughly rea-
soned conclusions of the District Court—in particular its
determination, reached after watching the development of
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the case from complaint to trial, that no appellant proved
(or even pleaded) district-specific claims with respect to
the majority-minority districts. Worse still, the Court ig-
nores the Democratic Conference’s express waiver of these
claims before this Court. It does this on the basis of a few
stray comments, cherry-picked from district-court filings
that are more Rorschach brief than Brandeis brief, in which
the vague outline of what could be district-specific racial-
gerrymandering claims begins to take shape only with the
careful, post-hoc nudging of appellate counsel.

Racial gerrymandering strikes at the heart of our demo-
cratic process, undermining the electorate’s confidence in its
government as representative of a cohesive body politic in
which all citizens are equal before the law. It is therefore
understandable, if not excusable, that the Court balks at de-
nying merits review simply because appellants pursued a
flawed litigation strategy. But allowing appellants a second
bite at the apple invites lower courts similarly to depart from
the premise that ours is an adversarial system whenever
they deem the stakes sufficiently high. Because I do not
believe that Article III empowers this Court to act as
standby counsel for sympathetic litigants, I dissent.

I. The Alabama Democratic Conference

The District Court concluded that the Democratic Confer-
ence lacked standing to bring district-specific claims. It did
so on the basis of the Conference’s failure to present any
evidence that it had members who voted in the challenged
districts, and because the individual Conference plaintiffs did
not claim to vote in them. 989 F. Supp. 2d, at 1292.

A voter has standing to bring a racial-gerrymandering
claim only if he votes in a gerrymandered district, or if spe-
cific evidence demonstrates that he has suffered the special
harms that attend racial gerrymandering. United States v.
Hays, 515 U. S. 737, 744-745 (1995). However, the Demo-
cratic Conference only claimed to have “chapters and mem-
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bers in almost all counties in the state.” Newton Plaintiffs’
Proposed Findings of Fact and Conclusions of Law in
No. 12-cv-691, Doc. 195-1, pp. 3-4 (Democratic Conference
Post-Trial Brief) (emphasis added). Yet the Court con-
cludes that this fact, combined with the Conference’s self-
description as a “‘statewide political caucus’” that endorses
candidates for political office, “support[s] an inference that
the organization has members in all of the State’s majority-
minority districts, other things being equal.” Ante, at 269-
270. The Court provides no support for this theory of juris-
diction by illogical inference, perhaps because this Court has
rejected other attempts to peddle more-likely-than-not stand-
ing. See Summers v. Earth Island Institute, 555 U. S. 488,
497 (2009) (rejecting a test for organizational standing that
asks “whether, accepting [an] organization’s self-description
of the activities of its members, there is a statistical probabil-
ity that some of those members are threatened with con-
crete injury”).

The inference to be drawn from the Conference’s state-
ments cuts in precisely the opposite direction. What is at
issue here is not just counties but voting districts within
counties. If the Conference has members in almost every
county, then there must be counties in which it does not
have members; and we have no basis for concluding (or infer-
ring) that those counties do not contain all of the majority-
minority voting districts. Moreover, even in those counties
in which the Conference does have members, we have no
basis for concluding (or inferring) that those members vote
in majority-minority districts. The Conference had plenty
of opportunities, including at trial, to demonstrate that this
was the case, and failed to do so. This failure lies with the
Democratic Conference, and the consequences should be
borne by it, not by the people of Alabama, who must now
shoulder the expense of further litigation and the uncer-
tainty that attends a resuscitated constitutional challenge to
their legislative districts.
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Incredibly, the Court thinks that “elementary principles of
procedural fairness” require giving the Democratic Confer-
ence the opportunity to prove on appeal what it neglected to
prove at trial. Amnte, at 270. It observes that the Confer-
ence had no reason to believe it should provide such informa-
tion because “the State did not contest its membership in
every district,” and the opinion cites an affidavit lodged with
this Court providing a list of the Conference’s members in
each majority-minority district in Alabama. Ibid. I cannot
imagine why the absence of a state challenge would matter.
Whether or not there was such a challenge, it was the Con-
ference’s responsibility, as “[t]he party invoking federal juris-
diction,” to establish standing. See Lujan v. Defenders of
Wildlife, 504 U. S. 555, 561 (1992). That responsibility was
enforceable, challenge or no, by the court: “The federal
courts are under an independent obligation to examine their
own jurisdiction, and standing ‘is perhaps the most impor-
tant of [the jurisdictional] doctrines.”” FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 230-231 (1990) (citations omitted).
And because standing is not a “mere pleading requiremen]t]
but rather an indispensable part of the plaintiff’s case, each
element must be supported in the same way as any other
matter on which the plaintiff bears the burden of proof, i. e.,
with the manner and degree of evidence required at the
successive stages of the litigation.” Defenders of Wildlife,
supra, at 561.

The Court points to Parents Involved in Community
Schools v. Seattle School Dist. No. 1, 551 U.S. 701, 718
(2007), as support for its decision to sandbag Alabama with
the Democratic Conference’s out-of-time (indeed, out-of-
court) lodging in this Court. The circumstances in that
case, however, are far afield. The organization of parents in
that case had established organizational standing in the
lower court by showing that it had members with children
who would be subject to the school district’s “integration tie-
breaker,” which was applied at ninth grade. Brief for Re-
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spondents, O. T. 2006, No. 05-908, p. 16. By the time the
case reached this Court, however, the youngest of these chil-
dren had entered high school, and so would no longer be sub-
ject to the challenged policy. Ibid. Accordingly, we ac-
cepted a lodging that provided names of additional, younger
children in order to show that the organization had not lost
standing as a result of the long delay that often accompanies
federal litigation. Here, by contrast, the Democratic Con-
ference’s lodging in the Supreme Court is its first attempt to
show that it has members in the majority-minority districts.
This is too little, too late.

But that is just the start. Even if the Democratic Con-
ference had standing to bring district-specific racial-
gerrymandering claims, there remains the question whether
it did bring them. Its complaint alleged three counts: (1)
Violation of §2 of the Voting Rights Act, (2) Racial gerry-
mandering in violation of the Equal Protection Clause, and
(3) §1983 violations of the Voting Rights Act and the Four-
teenth and Fifteenth Amendments. Complaint in No. 2:12—
cv-1081, Doc. 1, pp. 17-18. The racial-gerrymandering
count alleged that “Alabama Acts 2012-602 and 2012-603
were drawn for the purpose and effect of minimizing the op-
portunity of minority voters to participate effectively in the
political process,” and that this “racial gerrymandering by
Alabama Acts 2012-602 and 2012-603 violates the rights of
Plaintiffs.” Id., at 17. It made no reference to specific dis-
tricts that were racially gerrymandered; indeed, the only
particular jurisdictions mentioned anywhere in the com-
plaint were Senate District 11, Senate District 22, Mad-
ison County Senate Districts, H