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ERRATUM

487 U. 8. 725, line 30: “interefere” should be “interfere”.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VI1.)
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2013

CTS CORP. ». WALDBURGER ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 13-339. Argued April 23, 2014—Decided June 9, 2014

Federal law pre-empts state-law statutes of limitations in certain tort ac-
tions involving personal injury or property damage arising from the
release of a hazardous substance, pollutant, or contaminant into the en-
vironment. 42 U. 8. C. §9658. Petitioner CTS Corporation sold prop-
erty on which it had stored chemicals as part its operations as an elec-
tronics plant. Twenty-four years later, respondents, the owners of
portions of that property and adjacent landowners, sued, alleging dam-
ages from the stored contaminants. CTS moved to dismiss, citing a
state statute of repose that prevented subjecting a defendant to a tort
suit brought more than 10 years after the defendant’s last culpable act.
Because CTS’ last act occurred when it sold the property, the District
Court granted the motion. Finding §9658 ambiguous, the Fourth
Circuit reversed, holding that the statute’s remedial purpose favored
pre-emption.

Held: The judgment is reversed.

723 F. 3d 434, reversed.

JusTICE KENNEDY delivered the opinion of the Court with respect to
all but Part II-D, concluding that § 9658 does not pre-empt state stat-
utes of repose. Pp. 7-18.

(@) The outcome here turns on whether § 9658 distinguishes between
statutes of limitations and statutes of repose, which are both used to

1
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Syllabus

limit the temporal extent or duration of tort liability. There is consid-
erable common ground in the policies underlying the two, but their spec-
ified time periods are measured differently and they seek to attain dif-
ferent purposes and objectives. Statutes of limitations are designed to
promote justice by encouraging plaintiffs to pursue claims diligently and
begin to run when a claim accrues. Statutes of repose effect a legisla-
tive judgment that a defendant should be free from liability after a legis-
latively determined amount of time and are measured from the date of
the defendant’s last culpable act or omission. The application of equita-
ble tolling underscores their difference in purpose. Because a statute
of limitations’ purpose is not furthered by barring an untimely action
brought by a plaintiff who was prevented by extraordinary circum-
stances from timely filing, equitable tolling operates to pause the
running of the statute. The purpose of statutes of repose are unaf-
fected by such circumstances, and equitable tolling does not apply.
Pp. 7-10.

(b) The text and structure of §9658 resolve this case. Under that
provision, pre-emption is characterized as an “[e]xception,” §9658(a)(1),
to the regular rule that “the statute of limitations established under
State law” applies. The “applicable limitations period,” the “com-
mencement date” of which is subject to pre-emption, is defined as “the
period specified in a statute of limitations.” §9658(b)(2). That term
appears four times, and “statute of repose” does not appear at all.
While it is apparent from the historical development of the two terms
that their general usage has not always been precise, their distinction
was well enough established to be reflected in the 1982 Study Group
Report that guided §9658’s enactment, acknowledged the distinction,
and urged the repeal of both types of statutes. Because that distinction
is not similarly reflected in § 9658, it is proper to conclude that Congress
did not intend to pre-empt statutes of repose.

Other textual features further support this conclusion. It would be
awkward to use the singular “applicable limitations period” to mandate
pre-emption of two different time periods with two different purposes.
And the definition of that limitations period as “the period” during
which a “civil action” under state law “may be brought,” §9658(b)(2),
presupposes that a civil action exists. A statute of repose, in contrast,
can prohibit a cause of action from ever coming into existence. Section
9658’s inclusion of a tolling rule also suggests that the statute’s reach is
limited to statutes of limitations, which traditionally have been subject
to tolling. Respondents contend that § 9658 also effects an implied pre-
emption because statutes of repose create an obstacle to Congress’ pur-
poses and objectives, see Wyeth v. Levine, 555 U. S. 555, 563-564. But
the level of generality at which the statute’s purpose is framed affects
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whether a specific reading will further or hinder that purpose. Here,
where Congress chose to leave many areas of state law untouched, re-
spondents have not shown that statutes of repose pose an unacceptable
obstacle to the attainment of statutory purposes. Pp. 10-18.

KENNEDY, J., delivered the opinion of the Court, except as to Part II-D.
SOTOMAYOR and KAGAN, JJ., joined that opinion in full, and ROBERTS, C. J.,
and ScALIA, THOMAS, and ALITO, JJ., joined as to all but Part II-D.
SCALIA, J., filed an opinion concurring in part and concurring in the judg-
ment, in which RoBERTS, C. J., and THOMAS and ALITO, JJ., joined, post,
p- 19. GINSBURG, J., filed a dissenting opinion, in which BREYER, J,,
joined, post, p. 20.

Brian J. Murray argued the cause for petitioner. With
him on the briefs were Michael F. Dolan, Dennis Murashko,
and Richard M. Re.

Joseph R. Palmore argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Verrilli, Assistant Attorney General
Delery, Deputy Solicitor General Kneedler, Mark B. Stern,
and Daniel Tenny.

John J. Korzen argued the cause for respondents. With
him on the brief was Allison M. Zieve.*

JUSTICE KENNEDY delivered the opinion of the Court, ex-
cept as to Part 11-D.

The Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (CERCLA), 94 Stat. 2767, as
amended, 42 U. S. C. §9601 et seq., contains a provision that
by its terms pre-empts statutes of limitations applicable
to state-law tort actions in certain circumstances. §9658.

*Briefs of amici curiae urging reversal were filed for the American
Chemistry Council et al. by Allyson N. Ho, Michael W. Steinberg, and
Ronald J. Tenpas; and for DRI-The Voice of the Defense Bar by J. Mi-
chael Weston and Lawrence S. Ebner.

Briefs of amici curiae urging affirmance were filed for Environmental
Law Professors by Michael J. Brickman; for Natural Resources Defense
Council by Sean B. Hecht; and for Jerry Ensminger et al. by Burton
Craige, Narenda K. Ghosh, and J. Edward Bell 111
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Opinion of the Court

Section 9658 applies to statutes of limitations governing ac-
tions for personal injury or property damage arising from
the release of a hazardous substance, pollutant, or contami-
nant into the environment.

Section 9658 adopts what is known as the discovery rule.
Under this framework, statutes of limitations in covered ac-
tions begin to run when a plaintiff discovers, or reasonably
should have discovered, that the harm in question was
caused by the contaminant. A person who is exposed to a
toxic contaminant may not develop or show signs of resulting
injury for many years, and so Congress enacted § 9658 out of
concern for long latency periods.

It is undoubted that the discovery rule in § 9658 pre-empts
state statutes of limitations that are in conflict with its
terms. The question presented in this case is whether
§9658 also pre-empts state statutes of repose.

A divided panel of the Court of Appeals for the Fourth
Circuit held that §9658 does pre-empt statutes of repose.
That holding was in error, and, for the reasons that follow,
the judgment of the Court of Appeals must be reversed.

I

Congress enacted CERCLA in 1980 “to promote the
‘“timely cleanup of hazardous waste sites”’ and to ensure
that the costs of such cleanup efforts were borne by those
responsible for the contamination.” Burlington N. & S. F.
R. Co. v. United States, 556 U. S. 599, 602 (2009) (quoting
Consolidated Edison Co. of New York v. UGI Utilities, Inc.,
423 F. 3d 90, 94 (CA2 2005)). The Act provided a federal
cause of action to recover costs of cleanup from culpable enti-
ties but not a federal cause of action for personal injury or
property damage. Instead, CERCLA directed preparation
of an expert report to determine “the adequacy of existing
common law and statutory remedies in providing legal re-
dress for harm to man and the environment caused by the
release of hazardous substances into the environment,” in-
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cluding “barriers to recovery posed by existing statutes of
limitations.” 42 U. S. C. §§9651(e)(1), 3)(F).

The 1982 report resulting from that statutory directive
proposed certain changes to state tort law. Senate Commit-
tee on Environment and Public Works, Superfund Section
301(e) Study Group, Injuries and Damages From Hazardous
Wastes—Analysis and Improvement of Legal Remedies,
97th Cong., 2d Sess. (Comm. Print 1982) (hereinafter Study
Group Report or Report). As relevant here, the Study
Group Report noted the long latency periods involved in
harm caused by toxic substances and “recommend[ed] that
all states that have not already done so, clearly adopt the
rule that an action accrues when the plaintiff discovers or
should have discovered the injury or disease and its cause.”
Id., at pt. 1, 256. The Report further stated: “The Recom-
mendation is intended also to cover the repeal of the statutes
of repose which, in a number of states[,] have the same effect
as some statutes of limitation in barring [a] plaintiff’s claim
before he knows that he has one.” Ibid.

Congress did not wait long for States to respond to some
or all of the Report’s recommendations. Instead, Congress
decided to act at the federal level. Congress amended
CERCLA in 1986 to add the provision now codified in § 9658.
Whether §9658 repeals statutes of repose, as the Study
Group Report recommended, is the question to be ad-
dressed here.

The instant case arose in North Carolina, where CTS Cor-
poration ran an electronics plant in Asheville from 1959 to
1985. (A subsidiary, CTS of Asheville, Inc., ran the plant
until 1983, when CTS Corporation took over.) The plant
manufactured and disposed of electronics and electronic
parts. Inthe process, it stored the chemicals trichloroethyl-
ene and cis-1, 2-dichloroethane. In 1987, CTS sold the prop-
erty, along with a promise that the site was environmentally
sound. The buyer eventually sold portions of the property
to individuals who, along with adjacent landowners, brought
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this suit alleging damage from contaminants on the land.
Those who alleged the injury and damage were the plaintiffs
in the trial court and are respondents here.

Their suit was brought in 2011, 24 years after CTS sold
the property. The suit, filed in the United States District
Court for the Western District of North Carolina, was a
state-law nuisance action against CTS, petitioner here. Re-
spondents sought “reclamation” of “toxic chemical contami-
nants” belonging to petitioner, “remediation of the environ-
mental harm caused” by contaminants, and “monetary
damages in an amount that will fully compensate them for
all the losses and damages they have suffered, . . . and will
suffer in the future.” App. to Pet. for Cert. 57a. Respond-
ents claim that in 2009 they learned from the Environmental
Protection Agency that their wellwater was contaminated,
allegedly while petitioner operated its electronics plant.

Citing North Carolina’s statute of repose, CTS moved to
dismiss the claim. That statute prevents subjecting a de-
fendant to a tort suit brought more than 10 years after the
last culpable act of the defendant. N. C. Gen. Stat. Ann. § 1-
52(16) (Lexis 2013) (“[N]o cause of action shall acerue more
than 10 years from the last act or omission of the defendant
giving rise to the cause of action”); Robinson v. Wadford,
222 N. C. App. 694, 697, 731 S. E. 2d 539, 541 (2012) (referring
to the provision as a “statute of repose”). Because CTS’ last
act occurred in 1987, when it sold the electronics plant, the
District Court accepted the recommendation of a Magistrate
Judge and granted CTS’ motion to dismiss.

A divided panel of the Court of Appeals for the Fourth
Circuit reversed, ruling that §9658 pre-empted the statute
of repose. 723 F. 3d 434 (2013). The majority found § 9658
“ambiguous,” but also found that the interpretation in favor
of pre-emption was preferable because of CERCLA’s reme-
dial purpose. Id., at 443-444.

Judge Thacker dissented. Id., at 445-454. She found the
statutory text’s exclusion of statutes of repose to be “plain
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and unambiguous.” Id., at 445. She further indicated that,
even “if the preemptive effect of §9658 were susceptible
to two interpretations, a presumption against preemption
would counsel that we should limit § 9658’s preemptive reach
to statutes of limitations without also extending it to stat-
utes of repose.” Ibid.

The Courts of Appeals, as well as the Supreme Court of
South Dakota, have rendered conflicting judgments on this
question. Compare Burlington N. & S. F. R. Co. v. Poole
Chemical Co., 419 F. 3d 355, 362 (CA5 2005), and Clark
County v. Sioux Equipment Corp., 2008 S.D. 60, §927-29,
753 N. W. 2d 406, 417, with McDonald v. Sun O1il Co., 548
F. 3d 774, 779 (CA9 2008). This Court granted certiorari.
571 U. S. 1118 (2014).

II

A

The outcome of the case turns on whether § 9658 makes a
distinction between state-enacted statutes of limitations and
statutes of repose. Statutes of limitations and statutes of
repose both are mechanisms used to limit the temporal ex-
tent or duration of liability for tortious acts. Both types of
statute can operate to bar a plaintiff’s suit, and in each in-
stance time is the controlling factor. There is considerable
common ground in the policies underlying the two types of
statute. But the time periods specified are measured from
different points, and the statutes seek to attain different
purposes and objectives. And, as will be explained, §9658
mandates a distinction between the two.

In the ordinary course, a statute of limitations creates “a
time limit for suing in a civil case, based on the date when
the claim accrued.” Black’s Law Dictionary 1546 (9th ed.
2009) (Black’s); see also Heimeshoff v. Hartford Life & Acci-
dent Ins. Co., 571 U. S. 99, 105 (2013) (“As a general matter,
a statute of limitations begins to run when the cause of ac-

(¥13 ”)

tion ‘“accrues”’—that is, when ‘the plaintiff can file suit and
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obtain relief’” (quoting Bay Area Laundry and Dry Clean-
ing Pension Trust Fund v. Ferbar Corp. of Cal., 522 U. S.
192, 201 (1997))). Measured by this standard, a claim ac-
crues in a personal-injury or property-damage action “when
the injury occurred or was discovered.” Black’s 1546. For
example, North Carolina, whose laws are central to this case,
has a statute of limitations that allows a person three years
to bring suit for personal injury or property damage, begin-
ning on the date that damage “becomes apparent or ought
reasonably to have become apparent to the claimant, which-
ever event first occurs.” N. C. Gen. Stat. Ann. §1-52(16).

A statute of repose, on the other hand, puts an outer limit
on the right to bring a civil action. That limit is measured
not from the date on which the claim accrues but instead
from the date of the last culpable act or omission of the de-
fendant. A statute of repose “bar[s] any suit that is brought
after a specified time since the defendant acted (such as by
designing or manufacturing a product), even if this period
ends before the plaintiff has suffered a resulting injury.”
Black’s 1546. The statute of repose limit is “not related
to the accrual of any cause of action; the injury need not
have occurred, much less have been discovered.” 54 C.J. S,,
Limitations of Actions §7, p. 24 (2010) (hereinafter C. J. S.).
The repose provision is therefore equivalent to “a cutoff,”
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson,
501 U. S. 350, 363 (1991), in essence an “absolute . . . bar” on
a defendant’s temporal liability, C. J. S. §7, at 24.

Although there is substantial overlap between the policies
of the two types of statute, each has a distinct purpose and
each is targeted at a different actor. Statutes of limitations
require plaintiffs to pursue “diligent prosecution of known
claims.” Black’s 1546. Statutes of limitations “promote
justice by preventing surprises through [plaintiffs’] revival
of claims that have been allowed to slumber until evidence
has been lost, memories have faded, and witnesses have
disappeared.” Railroad Telegraphers v. Railway Express
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Agency, Inc., 321 U. S. 342, 348-349 (1944). Statutes of re-
pose also encourage plaintiffs to bring actions in a timely
manner, and for many of the same reasons. But the ration-
ale has a different emphasis. Statutes of repose effect a leg-
islative judgment that a defendant should “be free from lia-
bility after the legislatively determined period of time.”
C. J. S. §7, at 24, see also School Board of Norfolk v.
United States Gypsum Co., 234 Va. 32, 37, 360 S. E. 2d 325,
328 (1987) (“[Sltatutes of repose reflect legislative decisions
that as a matter of policy there should be a specific time
beyond which a defendant should no longer be subjected
to protracted liability” (internal quotation marks omitted)).
Like a discharge in bankruptcy, a statute of repose can be
said to provide a fresh start or freedom from liability. In-
deed, the Double Jeopardy Clause has been described as “a
statute of repose” because it in part embodies the idea that
at some point a defendant should be able to put past events
behind him. Jones v. Thomas, 491 U. S. 376, 392 (1989)
(ScALI4, J., dissenting).

One central distinction between statutes of limitations and
statutes of repose underscores their differing purposes.
Statutes of limitations, but not statutes of repose, are sub-
ject to equitable tolling, a doctrine that “pauses the running
of, or ‘tolls,” a statute of limitations when a litigant has
pursued his rights diligently but some extraordinary cir-
cumstance prevents him from bringing a timely action.”
Lozano v. Montoya Alvarez, 572 U. S. 1, 10 (2014). Statutes
of repose, on the other hand, generally may not be tolled,
even in cases of extraordinary circumstances beyond a plain-
tiff’s control. See, e. g., Lampf, supra, at 363 (“[A] period of
repose [is] inconsistent with tolling”); 4 C. Wright & A.
Miller, Federal Practice and Procedure § 1056, p. 240 (3d ed.
2002) (“[A] critical distinction is that a repose period is fixed
and its expiration will not be delayed by estoppel or tolling”);
Restatement (Second) of Torts §899, Comment g (1977).
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Equitable tolling is applicable to statutes of limitations
because their main thrust is to encourage the plaintiff to
“pursule] his rights diligently,” and when an “extraordinary
circumstance prevents him from bringing a timely action,”
the restriction imposed by the statute of limitations does not
further the statute’s purpose. Lozano, supra, at 10. But a
statute of repose is a judgment that defendants should “be
free from liability after the legislatively determined period
of time, beyond which the liability will no longer exist and
will not be tolled for any reason.” C.J. S.§7,at 24. Asan
illustrative example, under North Carolina law statutes of
limitations may be tolled but statutes of repose may not.
See, e. g., Monson v. Paramount Homes, Inc., 133 N. C. App.
235, 239-241, 515 S. E. 2d 445, 449 (1999).

B

The relevant provisions of §9658 and its definitions are
central here, so the pre-emption directive is quoted in full:

“(a) State statutes of limitations for hazardous
substance cases

“(1) Exception to State statutes

“In the case of any action brought under State law for
personal injury, or property damages, which are caused
or contributed to by exposure to any hazardous sub-
stance, or pollutant or contaminant, released into the en-
vironment from a facility, if the applicable limitations
period for such action (as specified in the State statute
of limitations or under common law) provides a com-
mencement date which is earlier than the federally re-
quired commencement date, such period shall commence
at the federally required commencement date in lieu of
the date specified in such State statute.

“(2) State law generally applicable

“Except as provided in paragraph (1), the statute of
limitations established under State law shall apply in
all actions brought under State law for personal injury,
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or property damages, which are caused or contributed
to by exposure to any hazardous substance, or pollutant
or contaminant, released into the environment from a
facility.

“(b) Definitions

“(2) Applicable limitations period

“The term ‘applicable limitations period’ means the
period specified in a statute of limitations during which
a civil action referred to in subsection (a)(1) of this sec-
tion may be brought.

“(3) Commencement date

“The term ‘commencement date’ means the date speci-
fied in a statute of limitations as the beginning of the
applicable limitations period.

“(4) Federally required commencement date

“(A) In general

“Except as provided in subparagraph (B), the term
‘federally required commencement date’ means the date
the plaintiff knew (or reasonably should have known)
that the personal injury or property damages referred
to in subsection (a)(1) of this section were caused or con-
tributed to by the hazardous substance or pollutant or
contaminant concerned.

“(B) Special rules

“In the case of a minor or incompetent plaintiff, the
term ‘federally required commencement date’ means the
later of the date referred to in subparagraph (A) or the
following:

“(i) In the case of a minor, the date on which the
minor reaches the age of majority, as determined by
State law, or has a legal representative appointed.

“(ii) In the case of an incompetent individual, the date
on which such individual becomes competent or has had
a legal representative appointed.”
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On the facts of this case, petitioner does not contend that
North Carolina’s 3-year statute of limitations bars respond-
ents’ suit. Though the suit was filed in 2011, more than 20
years after petitioner sold the property at issue, respondents
allege that they learned about the contamination only in
20009.

C

The Court now examines in more detail the question
whether the state statute of repose is pre-empted by the
federal statute.

The Court of Appeals supported its interpretation of
§9658 by invoking the proposition that remedial statutes
should be interpreted in a liberal manner. The Court of Ap-
peals was in error when it treated this as a substitute for a
conclusion grounded in the statute’s text and structure.
After all, almost every statute might be described as reme-
dial in the sense that all statutes are designed to remedy
some problem. And even if the Court identified some subset
of statutes as especially remedial, the Court has emphasized
that “no legislation pursues its purposes at all costs.” Rod-
riguez v. United States, 480 U. S. 522, 525-526 (1987) (per
curtam). Congressional intent is discerned primarily from
the statutory text. In any event, were the Court to adopt
a presumption to help resolve ambiguity, substantial support
also exists for the proposition that “the States’ coordinate
role in government counsels against reading” federal laws
such as §9658 “to restrict the States’ sovereign capacity to
regulate” in areas of traditional state concern. FTC w.
Phoebe Putney Health System, Inc., 568 U. S. 216, 236 (2013).

Turning to the statutory text, the Court notes first that
§9658, in the caption of subsection (a), characterizes pre-
emption as an “[e]xception” to the regular rule. §9658(a)(1).
Section 9658 contains another subsection, with the heading
“State law generally applicable,” that provides the rule
that “the statute of limitations established under State law
shall apply.” §9658(a)(2). Under this structure, state law
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is not pre-empted unless it fits into the precise terms of the
exception.

The statute defines the “applicable limitations period,” the
“commencement date” of which is subject to pre-emption, as
a period specified in “a statute of limitations.” §9658(b)(2).
Indeed, §9658 uses the term ‘“statute of limitations” four
times (not including the caption), but not the term “statute
of repose.” This is instructive, but it is not dispositive.
While the term “statute of limitations” has acquired a pre-
cise meaning, distinct from “statute of repose,” and while
that is its primary meaning, it must be acknowledged that
the term “statute of limitations” is sometimes used in a less
formal way. In that sense, it can refer to any provision re-
stricting the time in which a plaintiff must bring suit. See
Black’s 1546; see also Ernst & Ernst v. Hochfelder, 425 U. S.
185, 210 (1976). Congress has used the term “statute of lim-
itations” when enacting statutes of repose. See, e.g., 15
U. S. C. §78u-6(h)(1)(B)(iii)(I)(aa) (2012 ed.) (creating a stat-
ute of repose and placing it in a provision entitled “Statute
of limitations”); 42 U.S. C. §2278 (same). And petitioner
does not point out an example in which Congress has used
the term “statute of repose.” So the Court must proceed to
examine other evidence of the meaning of the term “statute
of limitations” as it is used in §9658. The parties debate the
historical development of the terms “statute of limitations”
and “statute of repose” in an effort to show how these terms
were likely understood in 1986, when Congress enacted
§9658. It is apparent that the distinction between statutes
of limitations and statutes of repose was understood by some
courts and scholars before 1986. The 1977 Restatement of
Torts noted that “[i]n recent years special ‘statutes of repose’
have been adopted in some states .... The statutory period
in these acts is usually longer than that for the regular stat-
ute of limitations, but . . . may have run before a cause of
action came fully into existence.” Restatement (Second) of
Torts §899, Comment g.
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But that usage, now predominant, then was not the only
definition of the two terms. One scholar, writing in 1981,
described multiple usages of the terms, including both a
usage in which the terms are equivalent and also the mod-
ern, more precise usage. McGovern, The Variety, Policy
and Constitutionality of Product Liability Statutes of Re-
pose, 30 Am. U. L. Rev. 579, 584 (1981) (describing a statute
of repose as “distinct from a statute of limitation because [a
statute of repose] begins to run at a time unrelated to the
traditional accrual of the cause of action”).

Respondents note that an entry in Black’s Law Dictionary
from 1979 describes a statute of limitations as follows: “Stat-
utes of limitations are statutes of repose.” Black’s 835 (5th
ed.). That statement likely reflects an earlier, broader
usage in which the term “statute of repose” referred to all
provisions delineating the time in which a plaintiff must
bring suit. See, e.g., Pillow v. Roberts, 13 How. 472, 477
(1852) (“Statutes of limitation . . . are statutes of repose, and
should not be evaded by a forced construction”); Rosenberg
v. North Bergen, 61 N. J. 190, 201, 293 A. 2d 662, 667 (1972)
(“All statutes limiting in any way the time within which a
judicial remedy may be sought are statutes of repose”);
Black’s 1077 (rev. 4th ed. 1968) (defining “statute of limita-
tions” as “[a] statute . . . declaring that no suit shall be main-
tained . . . unless brought within a specified period after the
right accrued. Statutes of limitation are statutes of re-
pose”); Ballentine’s Law Dictionary 1233 (2d ed. 1948) (simi-
lar). That usage does not necessarily support respondents’
interpretation, because the broad usage of the term “statute
of repose” does not mean that the term “statute of limita-
tions” must refer to both types of statute.

From all this, it is apparent that general usage of the legal
terms has not always been precise, but the concept that stat-
utes of repose and statutes of limitations are distinet was
well enough established to be reflected in the 1982 Study
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Group Report, commissioned by Congress. In one of its rec-
ommendations, the Study Group Report called on States to
adopt the discovery rule now embodied in §9658. Study
Group Report, pt. 1, at 256. The Report acknowledged that
statutes of repose were not equivalent to statutes of limita-
tions and that a recommendation to pre-empt the latter did
not necessarily include the former. For immediately it went
on to state: “The Recommendation is intended also to cover
the repeal of the statutes of repose which, in a number of
states[,] have the same effect as some statutes of limitation
in barring [a] plaintiff’s claim before he knows that he has
one.” Ibid. The scholars and professionals who were dis-
cussing this matter (and indeed were advising Congress)
knew of a clear distinction between the two.

The Report clearly urged the repeal of statutes of repose
as well as statutes of limitations. But in so doing the Re-
port did what the statute does not: It referred to statutes of
repose as a distinct category. And when Congress did not
make the same distinction, it is proper to conclude that Con-
gress did not exercise the full scope of its pre-emption power.

While the use of the term “statute of limitations” in § 9658
is not dispositive, the Court’s textual inquiry does not end
there, for other features of the statutory text further support
the exclusion of statutes of repose. The text of §9658 in-
cludes language describing the covered period in the singu-
lar. The statute uses the terms “the applicable limitations
period,” “such period shall commence,” and “the statute of
limitations established under State law.” This would be an
awkward way to mandate the pre-emption of two different
time periods with two different purposes.

True, the Dictionary Act states that “words importing the
singular include and apply to several persons, parties, or
things” unless “the context indicates otherwise.” 1 U.S. C.
§1. But the Court has relied on this directive when the rule
is “‘necessary to carry out the evident intent of the stat-
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ute.”” United States v. Hayes, 555 U. S. 415, 422, n. 5 (2009)
(quoting First Nat. Bank in St. Louis v. Missouri, 263 U. S.
640, 657 (1924)). As discussed, the context here shows an
evident intent not to cover statutes of repose.

Further, to return again to the definition of the “applicable
limitations period,” the statute describes it as “the period”
during which a “civil action” under state law “may be
brought.” §9658(b)(2). It is true that in a literal sense a
statute of repose limits the time during which a suit “may
be brought” because it provides a point after which a suit
cannot be brought. Ibid.; see C. J. S. §7, at 24 (“A statute
of repose . . . limits the time within which an action may be
brought”). But the definition of the “applicable limitations
period” presupposes that “a [covered] civil action” exists.
§9658(b)(2). Black’s Law Dictionary defines a “civil action”
as identical to an “action at law,” which in relevant part is
defined as a “civil suit stating a legal cause of action.”
Black’s 32-33, 279 (9th ed. 2009); see also id., at 222 (5th
ed. 1979).

A statute of repose, however, as noted above, “is not re-
lated to the accrual of any cause of action.” C. J. S. §7, at
24. Rather, it mandates that there shall be no cause of ac-
tion beyond a certain point, even if no cause of action has
yet accrued. Thus, a statute of repose can prohibit a cause
of action from coming into existence. See, e.g., N. C. Gen.
Stat. Ann. §1-52(16) (“[N]o cause of action shall accrue more
than 10 years from the last act or omission of the defendant
giving rise to the cause of action”); see also Hargett v. Hol-
land, 337 N. C. 651, 654-655, 447 S. E. 2d 784, 787 (1994) (“A
statute of repose creates an additional element of the claim
itself which must be satisfied in order for the claim to be
maintained . . . . If the action is not brought within the
specified period, the plaintiff literally has no cause of action”
(internal quotation marks omitted)); Lamb v. Wedgewood
South Corp., 308 N. C. 419, 440-441, 302 S. E. 2d 868, 880
(1983). A statute of repose can be said to define the scope
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of the cause of action, and therefore the liability of the de-
fendant. See Hargett, supra, at 655-656, 447 S. E. 2d,
at T88.

In light of the distinct purpose for statutes of repose, the
definition of “applicable limitations period” (and thus also the
definition of “commencement date”) in §9658(b)(2) is best
read to encompass only statutes of limitations, which gener-
ally begin to run after a cause of action accrues and so al-
ways limit the time in which a civil action “may be brought.”
A statute of repose, however, may preclude an alleged tort-
feasor’s liability before a plaintiff is entitled to sue, before an
actionable harm ever occurs.

Another and altogether unambiguous textual indication
that § 9658 does not pre-empt statutes of repose is that § 9658
provides for equitable tolling for “minor or incompetent
plaintiff[s].” §9658(b)(4)(B). As noted in the preceding dis-
cussion, a “critical distinction” between statutes of limita-
tions and statutes of repose “is that a repose period is fixed
and its expiration will not be delayed by estoppel or tolling.”
4 Wright, Federal Practice and Procedure § 1056, at 240. As
a consequence, the inclusion of a tolling rule in § 9658 sug-
gests that the statute’s reach is limited to statutes of limita-
tions, which traditionally have been subject to tolling. It
would be odd for Congress, if it did seek to pre-empt statutes
of repose, to pre-empt not just the commencement date of
statutes of repose but also state law prohibiting tolling of
statutes of repose—all without an express indication that
§9658 was intended to reach the latter.

In addition to their argument that §9658 expressly pre-
empts statutes of repose, respondents contend that §9658
effects an implied pre-emption because statutes of repose
“creat[e] an unacceptable ‘obstacle to the accomplishment
and execution of the full purposes and objectives of Con-
gress.”” Wyeth v. Levine, 555 U.S. 555, 563-564 (2009)
(quoting Hines v. Davidowitz, 312 U. S. 52, 67 (1941)). Re-
spondents argue that pre-emption of statutes of repose ad-
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vances §9658’s purpose, namely, to help plaintiffs bring tort
actions for harm caused by toxic contaminants.

But the level of generality at which the statute’s purpose
is framed affects the judgment whether a specific reading
will further or hinder that purpose. CERCLA, it must be
remembered, does not provide a complete remedial frame-
work. The statute does not provide a general cause of ac-
tion for all harm caused by toxic contaminants. Section
9658 leaves untouched States’ judgments about causes of ac-
tion, the scope of liability, the duration of the period provided
by statutes of limitations, burdens of proof, rules of evidence,
and other important rules governing civil actions. “‘The
case for federal pre-emption is particularly weak where Con-
gress has indicated its awareness of the operation of state
law in a field of federal interest, and has nonetheless decided
to stand by both concepts and to tolerate whatever tension
there [is] between them.”” Wyeth, supra, at 574-575 (quot-
ing Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S.
141, 166-167 (1989)). Respondents have not shown that in
light of Congress’ decision to leave those many areas of state
law untouched, statutes of repose pose an unacceptable ob-
stacle to the attainment of CERCLA’s purposes.

D

Under a proper interpretation of § 9658, statutes of repose
are not within Congress’ pre-emption mandate. Although
the natural reading of §9658’s text is that statutes of repose
are excluded, the Court finds additional support for its con-
clusion in well-established “presumptions about the nature
of pre-emption.” Medtronic, Inc. v. Lohr, 518 U.S. 470,
484-485 (1996) (citing Gade v. National Solid Wastes Man-
agement Assn., 505 U. S. 88, 111 (1992) (KENNEDY, J., concur-
ring in part and concurring in judgment)).

“[Blecause the States are independent sovereigns in our
federal system,” the Court “‘assum[es] that the historic po-
lice powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose
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)

of Congress.”” Medtronic, supra, at 485 (quoting Rice v.
Santa Fe Elevator Corp., 331 U. S. 218, 230 (1947)). It fol-
lows that “when the text of a pre-emption clause is suscepti-
ble of more than one plausible reading, courts ordinarily
‘accept the reading that disfavors pre-emption.”” Altria
Group, Inc. v. Good, 555 U. S. 70, 77 (2008) (quoting Bates
v. Dow Agrosciences LLC, 544 U. S. 431, 449 (2005)). That
approach is “consistent with both federalism concerns and
the historic primacy of state regulation of matters of health
and safety.” Medtronic, 518 U. S., at 485.

The effect of that presumption is to support, where plausi-
ble, “a narrow interpretation” of an express pre-emption pro-
vision, 1bid., especially “when Congress has legislated in a
field traditionally occupied by the States,” Altria, supra, at
77. The presumption has greatest force when Congress leg-
islates in an area traditionally governed by the States’ police
powers. See Rice, supra, at 230. “In our federal system,
there is no question that States possess the ‘traditional au-
thority to provide tort remedies to their citizens’ as they see
fit.” Wos v. E. M. A., 568 U. S. 627, 639-640 (2013) (quoting
Silkwood v. Kerr-McGee Corp., 464 U. S. 238, 248 (1984)).

The result of respondents’ interpretation would be that
statutes of repose would cease to serve any real function.
Respondents have not shown the statute has the clarity nec-
essary to justify that reading.

% % %

The judgment of the Court of Appeals for the Fourth Cir-
cuit is reversed.
It is so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
THOMAS, and JUSTICE ALITO join, concurring in part and
concurring in the judgment.

I join all but Part II-D of JUSTICE KENNEDY’s opinion. I
do not join that Part because I remain convinced that “[t]he
proper rule of construction for express pre-emption provi-
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sions is . . . the one that is customary for statutory provisions
in general: Their language should be given its ordinary
meaning.” Cipollone v. Liggett Group, Inc., 505 U. S. 504,
548 (1992) (SCALIA, J., concurring in judgment in part and
dissenting in part). The contrary notion—that express pre-
emption provisions must be construed narrowly—was “ex-
traordinary and unprecedented” when this Court announced
it two decades ago, id., at 544, and since then our reliance on
it has been sporadic at best, see Altria Group, Inc. v. Good,
555 U. S. 70, 99-103 (2008) (THOMAS, J., dissenting). For the
reasons given in the balance of the opinion, ordinary princi-
ples of statutory construction demonstrate that 42 U. S. C.
§ 9658 pre-empts only statutes of limitation and not statutes
of repose.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
dissenting.

North Carolina’s law prescribing “periods . . . for the com-
mencement of actions [for personal injury or damage to
propertyl,” N. C. Gen. Stat. Ann. §§1-46, 1-52 (Lexis 2013),
includes in the same paragraph, § 1-52(16), both a discovery
rule and an absolute period of repose. Section 1-52(16)
states that personal injury and property damage claims

“shall not accrue until bodily harm to the claimant or
physical damage to his property becomes apparent or
ought reasonably to have become apparent to the claim-
ant . . .. Provided that no [claim] shall accrue more
than 10 years from the last act or omission of the defend-
ant giving rise to the [claim].”

The question presented is whether a federal statute on the
timeliness of suits for harm caused by environmental
contamination, 42 U. S. C. §9658, preempts North Carolina’s
ten-year repose provision.

The federal statute concerns hazardous-waste-caused inju-
ries with long latency periods that can run 10 to 40 years.
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To ensure that latent injury claims would not become time
barred during the years in which the injury remained with-
out manifestation, Congress amended the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980 (CERCLA), 42 U.S.C. §9601 et seq., to include a
provision, §9658, on “actions under state law for damages
from exposure to hazardous substances.” See H. R. Conf.
Rep. No. 99-962, pp. 87-88, 261 (1986) (hereinafter Confer-
ence Report) (problem centers on when state limitations pe-
riods begin to run rather than the number of years they run;
Congress therefore established “a [flederally-required com-
mencement date”). Captioned “Exception to State stat-
utes,” §9658(a)(1) instructs that when the applicable state
limitations period specifies “a commencement date . . . earlier
than the federally required commencement date,” the federal
date shall apply “in lieu of the date specified in [state law].”

The Court in the case at hand identifies as the relevant
prescriptive period North Carolina’s ten-year repose provi-
sion. I agree. But as I see it, the later “federally required
commencement date,” §9658(a)(1), (b)(4), displaces the ear-
lier date state law prescribes.

Section 9658(b)(3) defines “commencement date” as “the
date specified in a statute of limitations as the beginning
of the applicable limitations period.” Under North Carolina
law, that date is determined by the occurrence of “the last
act or omission of the defendant giving rise to the [claim].”
N. C. Gen. Stat. Ann. §1-52(16). The definition key to this
controversy, however, appears in §9658(b)(4)(A): “‘[FJed-
erally required commencement date’ means the date the
plaintiff knew (or reasonably should have known) that [her]
injury . .. [was] caused . . . by the hazardous substance . . .
concerned.” Congress, in short, directed, in §9658(a)(1),
that the federally prescribed discovery rule, set out in
§9658(b)(4), shall apply “in lieu of” the earlier “commence-
ment date” (the defendant’s “last act or omission”) specified
in N. C. Gen. Stat. Ann. § 1-52(16).
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Why does the Court fight this straightforward reading?
At length, the Court’s opinion distinguishes statutes of limi-
tations from statutes of repose. See ante, at 7-18. Yet
North Carolina itself made its repose period a component of
the statute prescribing periods for “the commencement of
actions.” §§1-46, 1-52(16). What is a repose period, in es-
sence, other than a limitations period unattended by a dis-
covery rule? See Senate Committee on Environment and
Public Works, Superfund Section 301(e) Study Group, Inju-
ries and Damages from Hazardous Wastes—Analysis and
Improvement of Legal Remedies, 97th Cong., 2d Sess., pt. 1,
pp. 255-256 (Comm. Print 1982) (hereinafter Study Group
Report).

The legislative history of § 9658, moreover, shows why the
distinction the Court draws between statutes of limitations
and repose prescriptions cannot be what Congress ordered.
As the Court recognizes, ante, at 4-5, Congress amended
CERCLA to include §9658 in response to the report of an
expert Study Group commissioned when CERCLA was
enacted. That report directed its proposals to the States
rather than to Congress. It “recommend[ed] that the sev-
eral states enhance and develop common law and statutory
remedies, and that they remove unreasonable procedural and
other barriers to recovery in court action for personal inju-
ries resulting from exposure to hazardous waste.” Study
Group Report 255. The report then made specific proposals.
Under the heading “Statutes of Limitations,” the Study
Group proposed (1) “that all [S]tates . . . clearly adopt the
rule that an action accrues when the plaintiff discovers or
should have discovered the injury or disease and its cause”
and (2) that States repeal “statutes of repose which, in a
number of [S]tates[,] have the same effect as some statutes of
limitation in barring plaintiff’s claim before he knows he has
one.” Id., at 255-256. Both measures are necessary, the
report explained, because “many of the hazardous wastes are
carcinogens” with “latency period[s] for the appearance of
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injury or disease . .. likely to [run] for thirty years or more.”
Id., at 255.

Beyond question, a repose period, like the ten-year period
at issue here, will prevent recovery for injuries with latency
periods running for decades. Thus, altering statutes of limi-
tations to include a discovery rule would be of little use in
States with repose prescriptions.

Rather than await action by the States, Congress decided
to implement the Study Group’s proposal itself by adopting
§9658. Ante, at 5. The Conference Report relates the
Study Group Report’s observation that “certain State stat-
utes deprive plaintiffs of their day in court” because “[iln the
case of a long-latency disease, such as cancer,” a limitations
period that begins to run before the plaintiff has discovered
her injury frequently will make timely suit impossible.
Conference Report 261. The Conference Report then states
that “[t]his section”—§ 96568—“addresses the problem identi-
fied in the [Study Group Report].” Ibid. As the Study
Group Report makes clear, “the problem” it identified, to
which the Conference Report adverted, cannot be solved
when statutes of repose remain operative. The Court’s in-
terpretation thus thwarts Congress’ clearly expressed intent
to fix “the problem” the Study Group described.

In lieu of uniform application of the “federally required
commencement date,” § 9658(b)(4), the Court allows those re-
sponsible for environmental contamination, if they are lo-
cated in the still small number of States with repose peri-
ods,* to escape liability for the devastating harm they cause,
harm hidden from detection for more than ten years. In-
stead of encouraging prompt identification and remediation
of toxic contamination before it can kill, the Court’s decision

*See Conn. Gen. Stat. §§52-577, 52—-584 (2013) (three years); Kan. Stat.
Ann. §60-513(b) (2005) (ten years); Ore. Rev. Stat. §12.115 (2013) (ten
years). See also Abrams v. Ciba Specialty Chemicals Corp., 659 F. Supp.
2d 1225, 1228-1240 (SD Ala. 2009) (discussing Alabama’s 20-year common-
law rule of repose and holding that § 9658 preempts it).
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gives contaminators an incentive to conceal the hazards they
have created until the repose period has run its full course.

Far from erring, see ante, at 4, 12, the Fourth Circuit, I
am convinced, got it exactly right in holding that § 9658 su-
persedes state law contrary to the federally required discov-
ery rule. I would affirm that court’s sound judgment.
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EXECUTIVE BENEFITS INSURANCE AGENCY .
ARKISON, CHAPTER 7 TRUSTEE OF ESTATE OF
BELLINGHAM INSURANCE AGENCY, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 12-1200. Argued January 14, 2014—Decided June 9, 2014

Bellingham Insurance Agency, Inc. (BIA), filed a voluntary Chapter 7
bankruptcy petition. Respondent Peter Arkison, the bankruptcy
trustee, filed a complaint in the Bankruptey Court against petitioner
Executive Benefits Insurance Agency (EBIA) and others alleging the
fraudulent conveyance of assets from BIA to EBIA. The Bankruptcy
Court granted summary judgment for the trustee. EBIA appealed to
the District Court, which affirmed the Bankruptcy Court’s decision after
de novo review and entered judgment for the trustee. While EBIA’s
appeal to the Ninth Circuit was pending, this Court held that Article
IIT did not permit a Bankruptcy Court to enter final judgment on a
counterclaim for tortious interference, even though final adjudication of
that claim by the Bankruptcy Court was authorized by statute. Stern
v. Marshall, 564 U. S. 462, 487. In light of Stern, EBIA moved to dis-
miss its appeal for lack of jurisdiction. The Ninth Circuit rejected
EBIA’s motion and affirmed. It acknowledged the trustee’s claims as
“Stern claims,” 1. e., claims designated for final adjudication in the bank-
ruptey court as a statutory matter, but prohibited from proceeding in
that way as a constitutional matter. The Court of Appeals nevertheless
concluded that EBIA had impliedly consented to jurisdiction. The
Court of Appeals also observed that the Bankruptcy Court’s judgment
could instead be treated as proposed findings of fact and conclusions of
law, subject to de novo review by the District Court.

Held:

1. Under the Bankruptcy Amendments and Federal Judgeship Act of
1984, federal district courts have original jurisdiction in bankruptcy
cases and may refer to bankruptcy judges two statutory categories of
proceedings: “core” proceedings and “non-core” proceedings. See gen-
erally 28 U. S. C. §157. In core proceedings, a bankruptey judge “may
hear and determine . . . and enter appropriate orders and judgments,”
subject to the district court’s traditional appellate review. §157(b)(1).
In non-core proceedings—those that are “not . . . core” but are “other-
wise related to a case under title 11,” §157(c)(1)—final judgment must
be entered by the district court after de novo review of the bankruptcy
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judge’s proposed findings of fact and conclusions of law, ibid., except
that the bankruptcy judge may enter final judgment if the parties con-
sent, §157(c)(2).

In Stern, the Court confronted an underlying conflict between the
1984 Act and the requirements of Article ITI. The Court held that Arti-
cle IIT prohibits Congress from vesting a bankruptcy court with the
authority to finally adjudicate the “core” claim of tortious interference.
The Court did not, however, address how courts should proceed when
they encounter a Stern claim. Pp. 30-35.

2. Stern claims may proceed as non-core within the meaning of
§157(c). Lower courts have described Stern claims as creating a statu-
tory “gap,” since bankruptcy judges are not explicitly authorized to pro-
pose findings of fact and conclusions of law in a core proceeding. How-
ever, this so-called gap is closed by the Act’s severability provision,
which instructs that where a “provision of the Act or [its] application
...1s held invalid, the remainder of th[e] Act . .. is not affected thereby.”
98 Stat. 344. As applicable here, when a court identifies a Stern claim,
it has “held invalid” the “application” of §157(b), and the “remainder”
not affected includes § 157(c), which governs non-core proceedings. Ac-
cordingly, where a claim otherwise satisfies § 157(c)(1), the bankruptcy
court should simply treat the Stern claim as non-core. This conclusion
accords with the Court’s general approach to severability, which is to
give effect to the valid portion of a statute so long as it “remains ‘fully
operative as a law,”” Free Enterprise Fund v. Public Company Ac-
counting Oversight Bd., 561 U. S. 477, 509, and so long as the statutory
text and context do not suggest that Congress would have preferred no
statute at all, ibid. Pp. 35-37.

3. Section 157(c)(1)’s procedures apply to the fraudulent conveyance
claims here. This Court assumes without deciding that these claims
are Stern claims, which Article III does not permit to be treated as
“core” claims under §157(b). But because the claims assert that prop-
erty of the bankruptcy estate was improperly removed, they are self-
evidently “related to a case under title 11.” Accordingly, they fit com-
fortably within the category of claims governed by §157(c)(1). The
Bankruptey Court would have been permitted to follow that provision’s
procedures, 1. e., to submit proposed findings of fact and conclusions of
law to the District Court for de novo review. Pp. 37-38.

4. Here, the District Court’s de movo review of the Bankruptcy
Court’s order and entry of its own valid final judgment cured any poten-
tial error in the Bankruptey Court’s entry of judgment. EBIA con-
tends that it was constitutionally entitled to review by an Article I1I
court regardless of whether the parties consented to bankruptcy court
adjudication. In the alternative, EBIA asserts that even if such con-
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sent were constitutionally permissible, it did not in fact consent. Nei-
ther contention need be addressed here, because EBIA received the
same review from the District Court that it would have received had
the Bankruptcy Court treated the claims as non-core proceedings under
§157(c)(1). Pp. 38-40.

702 F. 3d 553, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court.

Douglas Hallward-Driemeier argued the cause for peti-
tioner. With him on the briefs were Elizabeth N. Dewar
and Ryan McManus.

John A. E. Pottow argued the cause for respondent. With
him on the brief were G. Eric Brunstad, Jr., and Kate M.
O’Keeffe.

Curtis E. Gannon argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Verrilli, Assistant Attorney General
Delery, Deputy Solicitor General Stewart, Michael S. Raab,
and Jeffrey Clair.*

*Briefs of amici curiae urging reversal were filed for Certain TOUSA
Defendants by Jonathan D. Hacker, Andrew M. Leblanc, Atara Miller,
and Gabrielle L. Ruha; for Kerr-McGee Corp. by David B. Salmons,
P. Sabin Willett, Bryan M. Killian, Melanie Gray, and Lydia Protopapas;
and for the Robert R. McCormick Foundation et al. by Charles Fried and
John P. Sieger.

Briefs of amici curiae urging affirmance were filed for the State of New
Hampshire et al. by Joseph A. Foster, Attorney General of New Hamp-
shire, Ann M. Rice, Deputy Attorney General, and Peter C. L. Roth, Se-
nior Assistant Attorney General, and by the Attorneys General for their
respective States as follows: David M. Louie of Hawaii, Catherine Cortez
Masto of Nevada, Ellen F. Rosenblum of Oregon, Alan Wilson of South
Carolina, Robert E. Cooper, Jr., of Tennessee, and Robert W. Ferguson
of Washington; for the American Bar Association by James R. Silkenat,
Catherine Steege, Barry Levenstam, Melissa Hinds, and Sonia O’Donnell;
for the American College of Bankruptey by Stephen D. Lerner, Pierre H.
Bergeron, and D. J. Baker; for the Commercial Law League of America
by Jeffrey T. Kuntz, Michael D. Lessne, and Peter M. Gannott; for the
National Association of Bankruptcy Trustees by Lynne F. Riley; for the
National Association of Chapter Thirteen Trustees by Henry E. Hilde-
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JUSTICE THOMAS delivered the opinion of the Court.

In Stern v. Marshall, 564 U. S. 462 (2011), this Court held
that even though bankruptcy courts are statutorily author-
ized to enter final judgment on a class of bankruptcy-related
claims, Article III of the Constitution prohibits bankruptey
courts from finally adjudicating certain of those claims.
Stern did not, however, decide how bankruptcy or district
courts should proceed when a “Stern claim” is identified.
We hold today that when, under Stern’s reasoning, the Con-
stitution does not permit a bankruptcy court to enter final
judgment on a bankruptcy-related claim, the relevant statute
nevertheless permits a bankruptcy court to issue proposed
findings of fact and conclusions of law to be reviewed de novo
by the district court. Because the District Court in this
case conducted the de novo review that petitioner demands,
we affirm the judgment of the Court of Appeals upholding
the District Court’s decision.

I

Nicolas Paleveda and his wife owned and operated two
companies—Aegis Retirement Income Services, Inc. (ARIS),
and Bellingham Insurance Agency, Inc. (BIA). By early
2006, BIA had become insolvent, and on January 31, 2006,
the company ceased operation. The next day, Paleveda used
BIA funds to incorporate Executive Benefits Insurance
Agency, Inc. (EBIA), petitioner in this case. Paleveda and

brand III; for the TOUSA Liquidation Trustee by Lawrence S. Robbins,
Roy T. Englert, Jr., and Michael L. Waldman; for Richard Aaron et al. by
Richard Lieb and John Collen; for S. Todd Brown et al. by Craig Gold-
blatt, Danzelle Spinelli, and Sonya L. Lebsack; and for Irving H. Picard
by David B. Rivkin, Jr., Andrew M. Grossman, Lee A. Casey, and David
J. Sheehan.

Briefs of amici curiae were filed for the Business Law Section of the
Florida Bar by Paul Steven Singerman; and for NVIDIA Corp. by Mark
S. Davies, Frederick D. Holden, Jr., Karen G. Johnson-McKewan, and
Justin M. Lichterman.
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others initiated a scheme to transfer assets from BIA to
EBIA. The assets were deposited into an account held
jointly by ARIS and EBIA and ultimately credited to EBIA
at the end of the year.

On June 1, 2006, BIA filed a voluntary Chapter 7 bank-
ruptey petition in the United States Bankruptey Court for
the Western District of Washington. Peter Arkison, the
bankruptcy trustee and respondent in this case, filed a com-
plaint in the same Bankruptcy Court against EBIA and
others. As relevant here, the complaint alleged that Pale-
veda used various methods to fraudulently convey BIA
assets to EBIA.! EBIA filed an answer and denied many of
the trustee’s allegations.

After some disagreement as to whether the trustee’s
claims should continue in the Bankruptcy Court or instead
proceed before a jury in Federal District Court, the trustee
filed a motion for summary judgment against EBIA in the
Bankruptcy Court. The Bankruptcy Court granted sum-
mary judgment for the trustee on all claims, including the
fraudulent conveyance claims. EBIA then appealed that
determination to the District Court. The District Court
conducted de novo review, affirmed the Bankruptcy Court’s
decision, and entered judgment for the trustee.

EBIA appealed to the United States Court of Appeals for
the Ninth Circuit. After EBIA filed its opening brief, this
Court decided Stern, supra. In Stern, we held that Article
IIT of the Constitution did not permit a bankruptcy court to
enter final judgment on a counterclaim for tortious interfer-
ence, id., at 487, even though final adjudication of that claim
by the Bankruptcy Court was authorized by statute, see
Part II-B, infra.? 1Inlight of Stern, EBIA moved to dismiss

1The trustee asserted claims of fraudulent conveyance under 11 U. S. C.
§ 548, and under state law, Wash. Rev. Code, ch. 19.40 (2012).

2 As we explain below, see Part II-B, infra, the statutory scheme at
issue both in Stern and in this case grants bankruptcy courts the authority
to “hear and determine” and “enter appropriate orders and judgments” in
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its appeal in the Ninth Circuit for lack of jurisdiction, con-
tending that Article III did not permit Congress to vest au-
thority in a bankruptcy court to finally decide the trustee’s
fraudulent conveyance claims.

The Ninth Circuit rejected EBIA’s motion and affirmed
the District Court. In re Bellingham Ins. Agency, Inc., 702
F. 3d 553 (2012). As relevant here, the court held that
Stern, supra, and Granfinanciera, S. A. v. Nordberg, 492
U. S. 33 (1989),° taken together, lead to the conclusion that
Article IIT does not permit a bankruptcy court to enter final
judgment on a fraudulent conveyance claim against a non-
creditor unless the parties consent. 702 F. 3d, at 565. The
Ninth Circuit concluded that EBIA had impliedly consented
to the Bankruptcy Court’s jurisdiction, and that the Bank-
ruptey Court’s adjudication of the fraudulent conveyance
claim was therefore permissible. Id., at 566, 568. The
Court of Appeals also observed that the Bankruptcy Court’s
judgment could instead be treated as proposed findings of
fact and conclusions of law, subject to de novo review by the
District Court. Id., at 565-566.

We granted certiorari, 570 U. S. 916 (2013).

IT

In Stern, we held that Article III prohibits Congress from
vesting a bankruptcy court with the authority to finally adju-
dicate certain claims. 564 U. S., at 487. But we did not ad-
dress how courts should proceed when they encounter one
of these “Stern claims”—a claim designated for final adjudi-
cation in the bankruptcy court as a statutory matter, but

“core” proceedings. 28 U.S.C. §157(b)(1). The statute lists counter-
claims like the one brought in Stern as “core” claims. §157(b)(2)(C).

3 Gramfinanciera held that a fraudulent conveyance claim under Title 11
is not a matter of “public right” for purposes of Article III, 492 U. S,, at
55, and that the defendant to such a claim is entitled to a jury trial under
the Seventh Amendment, id., at 64.
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prohibited from proceeding in that way as a constitutional
matter.*

As we explain in greater detail below, when a bankruptcy
court is presented with such a claim, the proper course is to
issue proposed findings of fact and conclusions of law. The
district court will then review the claim de novo and enter
judgment. This approach accords with the bankruptey stat-
ute and does not implicate the constitutional defect identified
by Stern.

A

We begin with an overview of modern bankruptey legis-
lation. Prior to 1978, federal district courts could refer
matters within the traditional “summary jurisdiction” of
bankruptcy courts to specialized bankruptcy referees.® See
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U. S. 50, 53 (1982) (plurality opinion). Summary juris-
diction covered claims involving “property in the actual or
constructive possession of the [bankruptcy] court,” ibid., 1. e.,
claims regarding the apportionment of the existing bank-
ruptey estate among creditors. See Brubaker, A “Sum-
mary” Statutory and Constitutional Theory of Bankruptcy
Judges’ Core Jurisdiction After Stern v. Marshall, 86 Am.
Bkrtey. L. J. 121, 124 (2012). Proceedings to augment the
bankruptcy estate, on the other hand, implicated the district
court’s plenary jurisdiction and were not referred to the
bankruptcy courts absent both parties’ consent. See Mac-

4Because we conclude that EBIA received the de novo review and entry
of judgment to which it claims constitutional entitlement, see Part IV-B,
infra, this case does not require us to address whether EBIA in fact con-
sented to the Bankruptcy Court’s adjudication of a Stern claim and
whether Article IIT permits a bankruptcy court, with the consent of the
parties, to enter final judgment on a Stern claim. We reserve that ques-
tion for another day.

5 Bankruptcy referees were designated “judges” in 1973. See Northern
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U. S. 50, 53, n. 2 (1982)
(plurality opinion).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


32 EXECUTIVE BENEFITS INS. AGENCY v. ARKISON

Opinion of the Court

Donald v. Plymouth County Trust Co., 286 U.S. 263, 266
(1932); see also Brubaker, supra, at 128.

In 1978, Congress enacted sweeping changes to the federal
bankruptcy laws. See 92 Stat. 2549. The Bankruptcy Re-
form Act eliminated the historical distinction between
“‘summary’” jurisdiction belonging to bankruptey courts
and “‘plenary’” jurisdiction belonging to either a district
court or an appropriate state court. Northern Pipeline,
supra, at 54 (plurality opinion); see also 1 W. Norton & W.
Norton, Bankruptcy Law and Practice §4:12, p. 4-44 (3d ed.
2013). Instead, the 1978 Act mandated that bankruptcy
judges “shall exercise” jurisdiction over “all civil proceedings
arising under title 11 or arising in or related to cases under
title 11.” 28 U.S.C. §§1471(b)—(c) (1976 ed., Supp. IV).
Under the 1978 Act, bankruptcy judges were “vested with
all of the ‘powers of a court of equity, law, and admiralty,””
with only a few limited exceptions. Northern Pipeline, 458
U.S., at 55 (plurality opinion) (quoting §1481). Notwith-
standing their expanded jurisdiction and authority, these
bankruptcy judges were not afforded the protections of Arti-
cle III—namely, life tenure and a salary that may not be
diminished. Id., at 53.

In Northern Pipeline, this Court addressed whether bank-
ruptey judges under the 1978 Act could “constitutionally be
vested with jurisdiction to decide [a] state-law contract
claim” against an entity not otherwise a party to the pro-
ceeding. Id., at 53, 87, n. 40. The Court concluded that as-
signment of that claim for resolution by the bankruptcy
judge “violates Art. III of the Constitution.” Id., at 52, 87
(plurality opinion); see id., at 91 (Rehnquist, J., concurring in
judgment). The Court distinguished between cases involv-
ing so-called “public rights,” which may be removed from
the jurisdiction of Article III courts, and cases involving
“private rights,” which may not. See id., at 69-71 (plurality
opinion); id., at 91 (Rehnquist, J., concurring in judgment).
Specifically, the plurality noted that “the restructuring of
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debtor-creditor relations, which is at the core of the federal
bankruptcy power, must be distinguished from the adjudica-
tion of state-created private rights,” which belong in an Arti-
cle III court. Id., at 71-72, and n. 26.

B

Against that historical backdrop, Congress enacted the
Bankruptcy Amendments and Federal Judgeship Act of
1984—the Act at issue in this case. See 28 U.S.C. §151
et seq. Under the 1984 Act, federal district courts have
“original and exclusive jurisdiction of all cases under title
11,” §1334(a), and may refer to bankruptcy judges any “pro-
ceedings arising under title 11 or arising in or related to a
case under title 11,” §157(a).5 Bankruptcy judges serve 14-
year terms subject to removal for cause, §§ 152(a)(1), (e), and
their salaries are set by Congress, § 153(a).

The 1984 Act largely restored the bifurcated jurisdictional
scheme that existed prior to the 1978 Act. The 1984 Act
implements that bifurcated scheme by dividing all mat-
ters that may be referred to the bankruptcy court into two
categories: “core” and “non-core” proceedings. See gener-
ally §157.7 It is the bankruptcy court’s responsibility to
determine whether each claim before it is core or non-
core. $§157(b)(3); cf. Fed. Rule Bkrtcy. Proc. 7012. For core
proceedings, the statute contains a nonexhaustive list of
examples, including—as relevant here—“proceedings to de-
termine, avoid, or recover fraudulent conveyances.”
§157(b)(2)(H). The statute authorizes bankruptcy judges

6In addition, district courts may also withdraw such matters from the
bankruptey courts for “cause shown.” §157(d).

"In using the term “core,” Congress tracked the Northern Pipeline plu-
rality’s use of the same term as a description of those claims that fell
within the scope of the historical bankruptcy court’s power. See 458
U.S., at 71 (“[T]he restructuring of debtor-creditor relations, which is at
the core of the federal bankruptcy power, must be distinguished from the
adjudication of state-created private rights . . .” (emphasis added)).
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to “hear and determine” such claims and “enter appropriate
orders and judgments” on them. §157(b)(1). A final judg-
ment entered in a core proceeding is appealable to the dis-
trict court, §158(a)(1), which reviews the judgment under
traditional appellate standards, Rule 8013.

As for “non-core” proceedings—i. e., proceedings that are
“not . . . core” but are “otherwise related to a case under
title 11”—the statute authorizes a bankruptcy court to “hear
[the] proceeding,” and then “submit proposed findings of fact
and conclusions of law to the district court.” §157(c)(1).
The district court must then review those proposed findings
and conclusions de novo and enter any final orders or judg-
ments. Ibid. There is one statutory exception to this rule:
If all parties “consent,” the statute permits the bankruptcy
judge “to hear and determine and to enter appropriate
orders and judgments” as if the proceeding were core.
§157(c)(2).

Put simply: If a matter is core, the statute empowers the
bankruptcy judge to enter final judgment on the claim, sub-
ject to appellate review by the district court. If a matter is
non-core, and the parties have not consented to final adjudi-
cation by the bankruptcy court, the bankruptcy judge must
propose findings of fact and conclusions of law. Then, the
district court must review the proceeding de novo and enter
final judgment.

C

Stern v. Marshall, 564 U. S. 462, confronted an underlying
conflict between the 1984 Act and the requirements of Arti-
cle ITII. In particular, Stern considered a constitutional chal-
lenge to the statutory designation of a particular claim as
“core.” The bankrupt in that case had filed a common-law
counterclaim for tortious interference against a creditor to
the estate. Id., at 470. Section 157(b)(2)(C), as added by
the 1984 Act, lists “counterclaims by the estate against per-
sons filing claims against the estate” as a core proceeding,
thereby authorizing the bankruptcy court to adjudicate the


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 25 (2014) 35

Opinion of the Court

claim to final judgment. See supra, at 34. The respond-
ent in Stern objected that Congress had violated Article I11
by vesting the power to adjudicate the tortious interfer-
ence counterclaim in bankruptcy court. Stern, 564 U. S.,
at 471.

We agreed. Id., at 487. In that circumstance, we held,
Congress had improperly vested the Bankruptcy Court with
the “‘judicial Power of the United States,”” just as in North-
ern Pipeline. Stern, 564 U. S., at 487, 503. Because “[n]o
‘public right’ exception excuse[d] the failure to comply with
Article I11,” we concluded that Congress could not confer on
the Bankruptecy Court the authority to finally decide the
claim. Id., at 487.

II1

Stern made clear that some claims labeled by Congress as
“core” may not be adjudicated by a bankruptcy court in the
manner designated by § 157(b). Stern did not, however, ad-
dress how the bankruptcy court should proceed under those
circumstances. We turn to that question now.

The Ninth Circuit held that the fraudulent conveyance
claims at issue here are Stern claims—that is, proceedings
that are defined as “core” under §157(b) but may not, as a
constitutional matter, be adjudicated as such (at least in the
absence of consent), see n. 4, supra. See 702 F. 3d, at 562.
Neither party contests that conclusion.

The lower courts, including the Ninth Circuit in this case,
have described Stern claims as creating a statutory “gap.”
See, e. g., 7102 F. 3d, at 565. By definition, a Stern claim may
not be adjudicated to final judgment by the bankruptcy
court, as in a typical core proceeding. But the alternative
procedure, whereby the bankruptcy court submits proposed
findings of fact and conclusions of law, applies only to non-
core claims. See §157(c)(1). Because §157(b) does not ex-
plicitly authorize bankruptcy judges to submit proposed
findings of fact and conclusions of law in a core proceeding,
the argument goes, Stern created a “gap” in the bankruptey
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statute. See 702 F. 3d, at 565. That gap purportedly ren-
ders the bankruptcy court powerless to act on Stern claims,
see Brief for Petitioner 46-48, thus requiring the district
court to hear all Stern claims in the first instance.

We disagree. The statute permits Stern claims to pro-
ceed as non-core within the meaning of §157(c). In par-
ticular, the statute contains a severability provision that
accounts for decisions, like Stern, that invalidate certain
applications of the statute:

“If any provision of this Act or the application thereof
to any person or circumstance is held invalid, the re-
mainder of this Act, or the application of that provision
to persons or circumstances other than those as to which
it is held invalid, is not affected thereby.” 98 Stat. 344,
note following 28 U. S. C. § 151.

The plain text of this severability provision closes the so-
called “gap” created by Stern claims. When a court identi-
fies a claim as a Stern claim, it has necessarily “held invalid”
the “application” of § 157(b)—i. e., the “core” label and its at-
tendant procedures—to the litigant’s claim. Note following
§151. In that circumstance, the statute instructs that “the
remainder of thle] Act . . . is not affected thereby.” Ibid.
That remainder includes §157(c), which governs non-core
proceedings. With the “core” category no longer available
for the Stern claim at issue, we look to §157(c)(1) to deter-
mine whether the claim may be adjudicated as a non-core
claim—specifically, whether it is “not a core proceeding” but
is “otherwise related to a case under title 11.” If the claim
satisfies the criteria of § 157(c)(1), the bankruptcy court sim-
ply treats the claims as non-core: The bankruptcy court
should hear the proceeding and submit proposed findings of
fact and conclusions of law to the district court for de novo
review and entry of judgment.

The conclusion that the remainder of the statute may con-
tinue to apply to Stern claims accords with our general ap-
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proach to severability. We ordinarily give effect to the valid
portion of a partially unconstitutional statute so long as
it “remains ‘“fully operative as a law,”’” Free Enterprise
Fund v. Public Company Accounting Oversight Bd., 561
U. S. 477, 509 (2010) (quoting New York v. United States, 505
U. S. 144, 186 (1992)), and so long as it is not “ ‘evident’” from
the statutory text and context that Congress would have
preferred no statute at all, 561 U. S., at 509 (quoting Alaska
Airlines, Inc. v. Brock, 480 U. S. 678, 684 (1987)). Neither of
those concerns applies here. Thus, §157(c) may be applied
naturally to Stern claims. And, EBIA has identified “noth-
ing in the statute’s text or historical context” that makes
it “evident” that Congress would prefer to suspend Stern
claims in limbo. 561 U. S., at 509.%

IV
A

Now we must determine whether the procedures set forth
in §157(c)(1) apply to the fraudulent conveyance claims at
issue in this case. The Court of Appeals held, and we
assume without deciding, that the fraudulent conveyance
claims in this case are Stern claims. See Part III, supra.
For purposes of this opinion, the “application” of both the
“core” label and the procedures of §157(b) to the trustee’s
claims has therefore been “held invalid.” Note following
§151. Accordingly, we must decide whether the fraudulent
conveyance claims brought by the trustee are within the
scope of §157(c)(1)—that is, “not . . . core” proceedings but
“otherwise related to a case under title 11.” We hold that

8To the contrary, we noted in Stern that removal of claims from core
bankruptey jurisdiction does not “meaningfully changle] the division of
labor in the current statute.” 564 U.S., at 502. Accepting EBIA’s con-
tention that district courts are required to hear all Stern claims in the
first instance, see Brief for Petitioner 46—48, would dramatically alter the
division of responsibility set by Congress.
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this language encompasses the trustee’s claims of fraudu-
lent conveyance.

First, the fraudulent conveyance claims in this case are
“not . .. core.” The Ninth Circuit held—and no party dis-
putes—that Article III does not permit these claims to be
treated as “core.” See Part III, supra. Second, the fraud-
ulent conveyance claims are self-evidently “related to a case
under title 11.” At bottom, a fraudulent conveyance claim
asserts that property that should have been part of the bank-
ruptey estate and therefore available for distribution to cred-
itors pursuant to Title 11 was improperly removed. That
sort of claim is “related to a case under title 11” under any
plausible construction of the statutory text, and no party
contends otherwise. See, e.g., Celotex Corp. v. Edwards,
514 U. S. 300, 307, n. 5, 308 (1995) (“Proceedings ‘related to’
the bankruptcy include . . . suits between third parties which
have an effect on the bankruptcy estate”). Accordingly, be-
cause these Stern claims fit comfortably within the category
of claims governed by §157(c)(1), the Bankruptcy Court
would have been permitted to follow the procedures required
by that provision, 7. e., to submit proposed findings of fact
and conclusions of law to the District Court to be reviewed
de novo.

B

Although this case did not proceed in precisely that fash-
ion, we affirm nonetheless. A brief procedural history of
the case helps explain why.

As noted, § 157 permits a bankruptcy court to adjudicate
a claim to final judgment in two circumstances—in core pro-
ceedings, see § 157(b), and in non-core proceedings “with the
consent of all the parties,” §157(c)(2). In this case, the
Bankruptcy Court entered judgment in favor of the bank-
ruptey trustee without specifying in its order whether it
was acting pursuant to § 157(b) (core) or § 157(c)(2) (non-core
with consent). EBIA immediately appealed to the District
Court, see §158, but it did not argue that the Bankruptcy
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Court lacked constitutional authority to grant summary
judgment. As a result, the District Court did not analyze
whether there was a Stern problem and did not, as some
district courts have done, relabel the bankruptcy order as
mere proposed findings of fact and conclusions of law. See,
e. g., In re Parco Merged Media Corp., 489 B. R. 323, 326 (Me.
2013) (collecting cases). The District Court did, however,
review de novo the Bankruptcy Court’s grant of summary
judgment for the trustee—a legal question—and issued a
reasoned opinion affirming the Bankruptecy Court. The Dis-
trict Court then separately entered judgment in favor of the
trustee. See 28 U.S.C. §1334(b) (“[T]he district courts
shall have original but not exclusive jurisdiction of all civil
proceedings . . . related to cases under title 117).

EBIA now objects on constitutional grounds to the Bank-
ruptey Court’s disposition of the fraudulent conveyance
claims. EBIA contends that it was constitutionally entitled
to review of its fraudulent conveyance claims by an Article
IIT court regardless of whether the parties consented to ad-
judication by a bankruptey court. Brief for Petitioner 25—
27. In an alternative argument, EBIA asserts that even if
the Constitution permitted the Bankruptcy Court to adjudi-
cate its claim with the consent of the parties, it did not in
fact consent. Id., at 38.

In light of the procedural posture of this case, however,
we need not decide whether EBIA’s contentions are correct
on either score. At bottom, EBIA argues that it was enti-
tled to have an Article III court review de novo and enter
judgment on the fraudulent conveyance claims asserted by
the trustee. In effect, EBIA received exactly that. The
District Court conducted de novo review of the summary
judgment claims, concluding in a written opinion that there
were no disputed issues of material fact and that the trustee
was entitled to judgment as a matter of law. In accordance
with its statutory authority over matters related to the
bankruptcy, see § 1334(b), the District Court then separately
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entered judgment in favor of the trustee. EBIA thus re-
ceived the same review from the District Court that it would
have received if the Bankruptcy Court had treated the fraud-
ulent conveyance claims as non-core proceedings under
§157(c)(1). In short, even if EBIA is correct that the Bank-
ruptcy Court’s entry of judgment was invalid, the District
Court’s de novo review and entry of its own valid final judg-
ment cured any error. Cf. Carter v. Kubler, 320 U. S. 243,
248 (1943) (bankruptcy commissioner’s error was cured after
the District Court “made an independent and complete re-
view of the conflicting evidence”).
Accordingly, we affirm the judgment of the Court of
Appeals.
It is so ordered.
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SCIALABBA, ACTING DIRECTOR, UNITED STATES
CITIZENSHIP AND IMMIGRATION SERVICES,
ET AL. v. CUELLAR DE OSORIO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 12-930. Argued December 10, 2013—Decided June 9, 2014

The Immigration and Nationality Act permits qualifying U. S. citizens and
lawful permanent residents (LPRs) to petition for certain family mem-
bers to obtain immigrant visas. A sponsored individual, known as the
principal beneficiary, is placed into a “family preference” category based
on his relationship with the petitioner. 8 U.S.C. §§1153(a)(1)-(4).
The principal beneficiary’s spouse and minor children in turn qualify
as derivative beneficiaries, “entitled to the same status” and “order of
consideration” as the principal. §1153(d). The beneficiaries then be-
come eligible to apply for visas in order of “priority date”—that is, the
date a petition was filed. §1153(e)(1). Because the immigration proc-
ess often takes years or decades to complete, a child seeking to immi-
grate may “age out”—i. e., reach adulthood and lose her immigration
status—before she reaches the front of the visa queue. The Child Sta-
tus Protection Act (CSPA) sets forth a remedy in that circumstance,
providing that “[ilf the age of an alien is determined . . . to be 21 years
of age or older,” notwithstanding certain allowances for bureaucratic
delay, §§$1153(h)(1)-(2), “the alien’s petition shall automatically be con-
verted to the appropriate category and the alien shall retain the original
priority date issued upon receipt of the original petition,” §1153(h)(3).

Respondents, principal beneficiaries who became LPRs, filed petitions
for their aged-out children, asserting that the newly filed petitions
should receive the same priority date as their original petitions. In-
stead, U. S. Citizenship and Immigration Services (USCIS) gave the
new petitions current priority dates. The District Court granted the
Government summary judgment, deferring to the Board of Immigration
Appeals’ (BIA’s) determination that only those petitions that can be
seamlessly converted from one family preference category to another
without the need for a new sponsor are entitled to conversion under
§1153(h)(3). The en banc Ninth Circuit reversed, holding that the pro-
vision unambiguously entitled all aged-out derivative beneficiaries to
automatic conversion and priority date retention.

Held: The judgment is reversed, and the case is remanded.

695 F. 3d 1003, reversed and remanded.
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JUSTICE KAGAN, joined by JUSTICE KENNEDY and JUSTICE GINS-
BURG, concluded that the BIA’s textually reasonable construction of
§1153(h)(3)’s ambiguous language was entitled to deference. Pp. 56-75.

(a) Because §1153(h)(3) does not speak unambiguously to the issue
here, a court must defer to the BIA’s reasonable interpretation. See
Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 844. The first clause of §1153(h)(3) states a condition that
encompasses every aged-out beneficiary of a family preference petition.
The second clause, however, does not easily cohere with the first. It
prescribes a remedy that can apply to only a subset of the beneficiaries
described in the first clause. This remedial prescription directs immi-
gration officials to take the alien’s petition and convert it from a cate-
gory benefiting a child to an appropriate category for adults, without
any change in the petition, including its sponsor, or any new filing.
Moreover, this conversion is to be “automati[c]”—that is, one involving
no additional decisions, contingencies, or delays. Thus, the only aliens
who may benefit from § 1153(h)(3)’s back half are those for whom auto-
matic conversion is possible.

The understanding that “automatic conversion” entails nothing more
than picking up the petition from one category and dropping it into
another for which the alien now qualifies matches the exclusive way
immigration law used the term when §1153(h)(3) was enacted. See
8 CFR §§204.2(1))(1)-(3) (2002). And Congress used the word “con-
version” in the identical way elsewhere in the CSPA. See, e.g.,
§$1151(H)(2), (3).

If the term meant more than that in § 1153(h)(3), it would undermine
the family preference system’s core premise: that each immigrant must
have a qualified and willing sponsor. See §§1154(a), (b). If an original
sponsor does not have a legally recognized relationship with the aged-
out derivative beneficiary, another sponsor, e. g., the old principal bene-
ficiary, must be swapped in for the alien to qualify for a new family
preference category. But immigration officials cannot assume that a
new sponsor is eligible and willing to petition on the alien’s behalf, given
the numerous requirements the law imposes on family preference peti-
tioners. See, e. g, §1154(a)(1)(B)(i)(II). Neither can they figure out
whether a valid sponsor exists unless he files and USCIS approves a
new petition—the very thing §1153(h)(3) says is not required.

In any case, a new qualified sponsor will rarely exist at the requisite
time. An alien is deemed to age out on “the date on which an immigrant
visa number became available for the alien’s parent.” §1153(h)(1)(A).
Since aging out triggers automatic conversion, the date of automatic
conversion is best viewed as the same. But at that time, the aged-out
beneficiary’s parent cannot yet be a citizen or LPR, and so no new, quali-
fied sponsor will be ready to step into the old one’s shoes.
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On the above account, §1153(h)(3)’s second clause provides a remedy
to those principal and derivative beneficiaries who had a qualifying rela-
tionship with an LPR both before and after they aged out. In contrast,
aliens like respondents’ children—the nieces, nephews, and grandchil-
dren of the initial sponsors—cannot qualify for “automatic conversion”:
They lacked a qualifying preference relationship with the initial peti-
tioner, and so cannot fit into a new preference category without obtain-
ing a new sponsor.

The ambiguity created by § 1153(h)(3)’s ill-fitting clauses left the BIA
to choose how to reconcile the statute’s different commands. It reason-
ably opted to abide by the inherent limits of §1153(h)(3)’'s remedial
clause, rather than go beyond those limits so as to match the sweep of
the first clause’s condition. When an agency thus resolves statutory
tension, ordinary principles of administrative deference require this
Court to defer. See National Assn. of Home Builders v. Defenders of
Wildlife, 551 U. S. 644, 666. Pp. 56—64.

(b) Respondents take issue with the BIA’s interpretation, but none of
their contentions is persuasive. Pp. 656-75.

(1) Respondents aver that every aged-out beneficiary could be auto-
matically converted if immigration officials substituted new sponsors
and managed the timing of conversion so that a new sponsor existed on
the relevant date. These administrative maneuvers are not in keeping
with the natural and long-established meaning of “automatic conver-
sion,” they require conversion to occur on a date that has no connection
to the alien’s aging out, and they demand administrative juggling to
make automatic conversion work. And that painstakingly managed
process still cannot succeed because a derivative’s parent may never
become able to sponsor a visa—and immigration officials cannot practi-
cably tell whether a given parent has done so. Pp. 65-69.

(2) Respondents argue that the word “and” in the second clause
of §1153(h)(3) indicates that priority date retention is a benefit wholly
independent of automatic conversion. But “and” does not necessarily
disjoin two phrases, and context suggests that the instructions work in
tandem. In other statutory and regulatory provisions respecting “con-
versions,” retention of a priority date is conditional on a conversion
occurring. See, e.g., §$1154(k)(1)-(3). Respondents’ reading would
make priority date retention conditional on something the statute no-
where mentions. And it would engender unusual results that, without
some clearer statement, the Court cannot conclude that Congress in-
tended. Pp. 69-72.

(3) Finally, respondents contend that, assuming § 1153(h)(3) is am-
biguous, the BIA acted unreasonably in choosing the more restrictive
reading. But the BIA’s interpretation benefits from administrative
simplicity and fits with immigration law’s basic first-come-first-served
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rule. By contrast, respondents would scramble the priority order Con-
gress established by allowing aged-out derivative beneficiaries, like re-
spondents’ sons and daughters, to enter the visa queue ahead of benefi-
ciaries who had a qualifying relationship with an LPR for a far longer
time. Pp. 73-75.

THE CHIEF JUSTICE, joined by JUSTICE SCALIA, agreed that the BIA’s
interpretation was reasonable, but not because an agency has authority
to resolve direct conflicts within a statute. There is no conflict or inter-
nal tension in §1153(h)(3). The first clause of the provision defines the
persons potentially affected, but does not grant anything to anyone.
The particular benefit provided by the statute—automatic conversion
and retention of priority date—is found exclusively in the second clause,
and that relief requires, at minimum, that an aged-out beneficiary have
his own eligible sponsor who is committed to providing financial support
for the beneficiary. Beyond that, Congress did not speak clearly to
which petitions can be automatically converted. The BIA’s reasonable
interpretation of §1153(h)(3) is consistent with the ordinary meaning
of the statutory terms, with the established meaning of automatic con-
version in immigration law, and with the structure of the family-based
immigration system. Pp. 76-79.

KAGAN, J., announced the judgment of the Court and delivered an opin-
ion, in which KENNEDY and GINSBURG, JJ., joined. ROBERTS, C. J,, filed
an opinion concurring in the judgment, in which SCALIA, J., joined, post,
p. 76. AvrITO, J., filed a dissenting opinion, post, p. 79. SOTOMAYOR, J.,
filed a dissenting opinion, in which BREYER, J., joined, and in which
THOMAS, J., joined except as to footnote 3, post, p. 81.

Elaine J. Goldenberg argued the cause for petitioners.
With her on the briefs were Solicitor General Verrilli, As-
sistant Attorney General Delery, Deputy Solicitor General
Kneedler, and Gisela A. Westwater.

Mark C. Fleming argued the cause for respondents. With
him on the brief were Harriet A. Hoder, Paul R. Q. Wolfson,
Megan Barbero, Christina Manfredi McKinley, Jason D.
Hirsch, Carl Shusterman, Amy Prokop, Nancy E. Miller,
and Robert L. Reeves.*

*Briefs of amici curiae urging affirmance were filed for the Catholic
Legal Immigration Network, Inc., by Brian J. Murray; for Immigration
Advocacy Organizations by Lori Alvino McGill, Nicole Ries Fox, Mary
Kenney, Meredith S. H. Higashi, Charles Roth, and Nina Perales; and for
Current and Former Members of Congress by Scott P. Martin.
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JUSTICE KAGAN announced the judgment of the Court and
delivered an opinion, in which JUSTICE KENNEDY and JUS-
TICE GINSBURG join.

Under the Immigration and Nationality Act, 8 U.S.C.
§1101 et seq., citizens and lawful permanent residents
(LPRs) of the United States may petition for certain family
members—spouses, siblings, and children of various ages—
to obtain immigrant visas. Such a sponsored individual
is known as the petition’s principal beneficiary. In turn,
any principal beneficiary’s minor child—meaning an un-
married child under the age of 21—qualifies as a derivative
beneficiary, “entitled to the same [immigration] status” and
“order of consideration” as his parent. §1153(d). Accord-
ingly, when a visa becomes available to the petition’s prin-
cipal beneficiary, one also becomes available to her minor
child.

But what happens if, sometime after the relevant petition
was filed, a minor child (wWhether a principal or a derivative
beneficiary) has turned 21—or, in immigration lingo, has
“aged out”? The immigration process may take years or
even decades to complete, due in part to bureaucratic delays
associated with reviewing immigration documents and in
(still greater) part to long queues for the limited number of
visas available each year. So someone who was a youngster
at the start of the process may be an adult at the end, and
no longer qualify for an immigration status given to minors.
The Child Status Protection Act (CSPA), 116 Stat. 927, en-
sures that the time Government officials have spent process-
ing immigration papers will not count against the beneficiary
in assessing his status. See 8 U.S.C. §1153(h)(1). But
even with that provision, the beneficiary may age out solely
because of the time he spent waiting in line for a visa to
become available.

The question presented in this case is whether the CSPA
grants a remedy to all aliens who have thus outpaced the
immigration process—that is, all aliens who counted as child
beneficiaries when a sponsoring petition was filed, but no
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longer do so (even after excluding administrative delays) by
the time they reach the front of the visa queue. The Board
of Immigration Appeals (BIA or Board) said no. It inter-
preted the CSPA as providing relief to only a subset of
that group—specifically, those aged-out aliens who qualified
or could have qualified as principal beneficiaries of a visa
petition, rather than only as derivative beneficiaries piggy-
backing on a parent. We now uphold the Board’s determina-
tion as a permissible construction of the statute.

I
A

An alien needs an immigrant visa to enter and perma-
nently reside in the United States. See §1181(a).! To ob-
tain that highly sought-after document, the alien must fall
within one of a limited number of immigration categories.
See §§1151(a)-(b). The most favored is for the “immediate
relatives” of U. S. citizens—their parents, spouses, and un-
married children under the age of 21. See §§1151(b)(2)
(A)(i), 1101(b)(1). Five other categories—crucial to this
case, and often denominated “preference” categories—are
for “family-sponsored immigrants,” who include more distant
or independent relatives of U. S. citizens, and certain close
relatives of LPRs.?2 Specifically, those family preference
categories are:

F1: the unmarried, adult (21 or over) sons and daugh-
ters of U. S. citizens;

1 An alien already in the United States—for example, on a student or
temporary worker visa—must obtain “adjustment of status” rather than
an immigrant visa to become an LPR. See 8 U.S. C. §1255(a). Because
the criteria for securing adjustment of status and obtaining an immigrant
visa are materially identical, we use the single term “immigrant visa” to
refer to both.

2The “family preference” label, as used by immigration officials, applies
only to these five classifications, and not to the category for “immediate
relatives” of U. S. citizens. See Brief for Petitioners 3, n. 1.
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F2A: the spouses and unmarried, minor (under 21) chil-
dren of LPRs;

F2B: the unmarried, adult (21 or over) sons and daugh-
ters of LPRs;

F3: the married sons and daughters of U. S. citizens;

F4: the brothers and sisters of U. S. citizens.
§§1151(a)(1), 1153(a)(1)—(4).2

(A word to the wise: Dog-ear this page for easy reference,
because these categories crop up regularly throughout this
opinion.)

The road to obtaining any family-based immigrant visa be-
gins when a sponsoring U. S. citizen or LPR files a petition
on behalf of a foreign relative, termed the principal ben-
eficiary. See §§1154(a)(1)(A)({), (@@)B)E)), (b); 8 CFR
§204.1(a)(1) (2014). The sponsor (otherwise known as the
petitioner—we use the words interchangeably) must provide
U. S. Citizenship and Immigration Services (USCIS) with
evidence showing, among other things, that she has the
necessary familial relationship with the beneficiary, see
§§204.2(a)(2), (d)(2), (2)(2), and that she has not committed
any conduct disqualifying her from sponsoring an alien for a
visa, see, e. ¢., 8 U. S. C. §1154(a)(1)(B)(1))(II) (barring an LPR
from submitting a petition if she has committed certain of-
fenses against minors). USCIS thereafter reviews the peti-
tion, and approves it if found to meet all requirements.
See §1154(b).

For a family preference beneficiary, that approval results
not in getting a visa then and there, but only in getting a
place in line. (The case is different for “immediate rela-
tives” of U. S. citizens, who can apply for and receive a visa

3 Immigrant visas can also go to aliens with special, marketable skills,
see §§1151(a)(2), 1153(b), or to aliens from countries with historically low
immigration to the United States, see §§1151(a)(3), 1153(c). None of the
respondents here sought visas under those “employment-based” or “diver-
sity” categories.
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as soon as a sponsoring petition is approved.) The law caps
the number of visas issued each year in the five family pref-
erence categories, see §§1151(c)(1), 1152, 1153(a)(1)—(4), and
demand regularly exceeds the supply. As a consequence,
the principal beneficiary of an approved petition is placed in
a queue with others in her category (F'1, F2A, or what have
you) in order of “priority date”—that is, the date a petition
was filed with USCIS. See §1153(e)(1); 8 CFR §204.1(b); 22
CFR 42.53(a) (2013). Every month, the Department of State
sets a cut-off date for each family preference category, indi-
cating that visas (sometimes referred to by “visa numbers”)
are available for beneficiaries with priority dates earlier than
the cut-off. See 8 CFR §245.1(g)(1); 22 CFR §42.51(Db).
The system is thus first-come, first-served within each pref-
erence category, with visas becoming available in order of
priority date.

Such a date may benefit not only the principal beneficiary
of a family preference petition, but also her spouse and minor
children. Those persons, labeled the petition’s “derivative
beneficiarf[ies],” are “entitled to the same status, and the
same order of consideration,” as the principal. 8 U.S.C.
§§1153(d), (h). Accordingly, when a visa becomes available
for the principal, one becomes available for her spouse and
minor children too. And that is so even when (as is usually
but not always the case) the spouse and children would not
qualify for any family preference category on their own.
For example, the child of an F4 petition’s principal bene-
ficiary is the niece or nephew of a U. S. citizen, and fed-
eral immigration law does not recognize that relationship.
Nonetheless, the child can piggy-back on his qualifying par-
ent in seeking an immigrant visa—although, as will be fur-
ther discussed, he may not immigrate without her. See 22
CFR §40.1(a)(2); infra, at 49, 6364, 74.

Once visas become available, the principal and any deriva-
tive beneficiaries must separately file visa applications. See
8 U.S. C. §1202(a). Such an application requires an alien to
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demonstrate in various ways her admissibility to the United
States. See, e. g., §1182(a)(1)(A) (alien may not have serious
health problems); §1182(a)(2)(A) (alien may not have been
convicted of certain crimes); §1182(a)(3)(B) (alien may not
have engaged in terrorist activity). Notably, one necessary
showing involves the U. S. citizen or LPR who filed the
initial petition: To mitigate any possibility of becoming a
“public charge,” the visa applicant (whether a principal or
derivative beneficiary) must append an “affidavit of support”
executed by that sponsoring individual. §§1182(a)(4)(C)(ii),
1183a(a)(1). Such an affidavit legally commits the sponsor
to support the alien, usually for at least 10 years, with an
annual income “not less than 125% of the federal poverty
line.” §1183a(a)(1)(A); see §§1183a(a)(2)—(3).

After the beneficiaries have filed their applications, a con-
sular official reviews the documents and, if everything is in
order, schedules in-person interviews. See §1202(h). The
interviews for a principal and her children (or spouse) usu-
ally occur back-to-back, although those for the children may
also come later.* The consular official will determine first
whether the principal should receive a visa; if (but only if)
the answer is yes, the official will then consider the deriva-
tives’ applications. See 22 CFR §§40.1(a)(2), 42.62, 42.81(a).
Provided all goes well, everyone exits the consulate with visas
in hand—but that still does not make them LPRs. See 8
U.S.C. §1154(e). Each approved alien must then travel to
the United States within a set time, undergo inspection, and
confirm her admissibility. See §§1201(c), 1222, 1225(a)—(b).
Once again, a derivative’s fate is tied to the principal’s: If the
principal cannot enter the country, neither can her children
(or spouse). See §1153(d); 22 CFR §40.1(a)(2). When, but

4See Dept. of State, The Immigrant Visa Process: Visa Applicant Inter-
view, online at http://travel.state.gov/content/visas/english/immigrate/
immigrant-process/interview/applicant_interview.html (all Internet mate-
rials as visited June 5, 2014, and available in Clerk of Court’s case file).
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only when, an alien with an immigrant visa is approved at
the border does she finally become an LPR.?

B

All of this takes time—and often a lot of it. At the front
end, many months may go by before USCIS approves the
initial sponsoring petition.® On the back end, several addi-
tional months may elapse while a consular official considers
the alien’s visa application and schedules an interview.”
And the middle is the worst. After a sponsoring petition is
approved but before a visa application can be filed, a family-
sponsored immigrant may stand in line for years—or even
decades—just waiting for an immigrant visa to become avail-
able. See, e. g., Dept. of State, Bureau of Consular Affairs,
9 Visa Bulletin, Immigrant Numbers for December 2013
(Nov. 8, 2013).

And as the years tick by, young people grow up, and
thereby endanger their immigration status. Remember
that not all offspring, but only those under the age of 21 can
qualify as an “immediate relative” of a U. S. citizen, or as
the principal beneficiary of an LPR’s F2A petition, or (most
crucially here) as the derivative beneficiary of any family
preference petition. See supra, at 47,48. So an alien eligi-
ble to immigrate at the start of the process (when a sponsor
files a petition) might not be so at the end (when an immigra-

5The last part of the immigration process is streamlined for aliens al-
ready residing in the United States who have applied for adjustment of
status. See n. 1, supra. The immigration officer interviewing such an
alien, upon finding her visa-eligible, may declare her an LPR on the spot.
See 8 U. S. C. §1255(1)(2). But here too, the officer will not make a deriva-
tive beneficiary an LPR unless and until he approves that status for the
principal. See 22 CFR §40.1(a)(2).

6See USCIS, Processing Time Information, online at https://egov
.uscis.gov/cris/processingTimesDisplayInit.do.

"See The Immigrant Visa Process: Interview, online at http:/travel
.state.gov/content/visas/english/immigrate/immigrant-process/
interview.html.
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tion official reviews his documents for admission). He may
have “aged out” of his original immigration status by the
simple passage of time.

In 2002, Congress enacted the Child Status Protection Act
(CSPA), 116 Stat. 927, to address the treatment of those
once-but-no-longer-minor aliens. One section of the Act
neatly eliminates the “aging out” problem for the offspring of
U. S. citizens seeking to immigrate as “immediate relatives.”
Under that provision, the “determination of whether [such]
an alien satisfies the [immigration law’s] age requirement . . .
shall be made using [his] age” on the date the initial petition
was filed. 8 U.S. C. §1151(f)(1). The section thus halts the
flow of time for that group of would-be immigrants: If an
alien was young when a U. S. citizen sponsored his entry,
then Peter Pan-like, he remains young throughout the immi-
gration process.

A different scheme—and one not nearly so limpid—applies
to the offspring of LPRs and aliens who initially qualified as
either principal beneficiaries of F2A petitions or derivative
beneficiaries of any kind of family preference petition. Sec-
tion 3 of the CSPA, now codified at 8 U. S. C. §1153(h), con-
tains three interlinked paragraphs that mitigate the “aging
out” problem for those prospective immigrants. The first
two are complex but, with some perseverance, comprehensi-
ble. The third—the key provision here—is through and
through perplexing.?

8The full text of these three paragraphs, for the masochists among this
opinion’s readers, is as follows:

“(h) Rules for determining whether certain aliens are children

“(1) In general

“For purposes of subsections (a)(2)(A) and (d) of this section, a determi-
nation of whether an alien satisfies the age requirement in the matter
preceding subparagraph (A) of section 1101(b)(1) of this title shall be
made using—

“(A) the age of the alien on the date on which an immigrant visa number
becomes available for such alien (or, in the case of subsection (d) of this
section, the date on which an immigrant visa number became available for
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The first paragraph, §1153(h)(1), contains a formula for
calculating the age of an alien “[f]or purposes of subsections
(@)(2)(A) and (d)’—that is, for any alien seeking an immi-
grant visa directly under F2A or as a derivative beneficiary
of any preference category. The “determination of whether
[such] an alien satisfies the [immigration law’s] age require-
ment”—that is, counts as under 21—“shall be made using—

“(A) the age of the alien on the date on which an im-
migrant visa number becomes available for such alien
(or, in the case of [derivative beneficiaries], the date on
which an immigrant visa number became available for
the alien’s parent) . . . ; reduced by

“(B) the number of days in the period during which
the applicable petition described in paragraph (2) was
pending.” §1153(h)(1).

The cross-referenced second paragraph, § 1153(h)(2), then ex-
plains that the “applicable petition” mentioned is the petition

the alien’s parent), but only if the alien has sought to acquire the status of
an alien lawfully admitted for permanent residence within one year of such
availability; reduced by

“(B) the number of days in the period during which the applicable peti-
tion described in paragraph (2) was pending.

“(2) Petitions described

“The petition described in this paragraph is—

“(A) with respect to a relationship described in subsection (a)(2)(A) of
this section, a petition filed under section 1154 of this title for classification
of an alien child under subsection (a)(2)(A) of this section; or

“(B) with respect to an alien child who is a derivative beneficiary under
subsection (d) of this section, a petition filed under section 1154 of this
title for classification of the alien’s parent under subsection (a), (b), or (c)
of this section.

“(3) Retention of priority date

“If the age of an alien is determined under paragraph (1) to be 21 years
of age or older for the purposes of subsections (a)(2)(A) and (d) of this
section, the alien’s petition shall automatically be converted to the appro-
priate category and the alien shall retain the original priority date issued
upon receipt of the original petition.” 8 U.S. C. §1153(h).
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covering the given alien—so again, either an F2A petition
filed on his own behalf or any petition extending to him as
a derivative.

Taken together, those two paragraphs prevent an alien
from “aging out” because of—but only because of—bureau-
cratic delays: the time Government officials spend reviewing
(or getting around to reviewing) paperwork at what we have
called the front and back ends of the immigration process.
See supra, at 49-51. The months that elapse before USCIS
personnel approve a family preference petition (“the period
during which the applicable petition described in paragraph
(2) was pending”) do not count against an alien in determin-
ing his statutory “age.” Neither do the months a consular
officer lets pass before adjudicating the alien’s own visa ap-
plication (the period after “an immigrant visa number be-
comes available for such alien (or . . . [his] parent)”’). But
the time in between—the months or, more likely, years the
alien spends simply waiting for a visa to become available—
is not similarly excluded in calculating his age: Every day
the alien stands in that line is a day he grows older, under
the immigration laws no less than in life. And so derivative
beneficiaries, as well as principal beneficiaries of F2A peti-
tions, can still “age out”—in other words, turn 21, notwith-
standing § 1153(h)(1)’s dual age adjustments—prior to receiv-
ing an opportunity to immigrate.

What happens then (if anything) is the subject of
§1153(h)’s third paragraph—the provision at issue in this
case. That paragraph states:

“If the age of an alien is determined under paragraph
(1) to be 21 years of age or older for the purposes of
subsections (a)(2)(A) and (d) of this section, the alien’s
petition shall automatically be converted to the ap-
propriate category and the alien shall retain the origi-
nal priority date issued upon receipt of the original
petition.”
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The provision thus first references the aged-out beneficiaries
of family preference petitions, and then directs immigration
officials to do something whose meaning this opinion will fur-
ther consider—i. e., “automatically convert” an alien’s peti-
tion to an “appropriate category.”

The Board of Immigration Appeals (BIA) addressed the
meaning of §1153(h)(3) in Matter of Wang, 25 1. & N. Dec.
28 (2009); its interpretation there is what we review in this
case. Wang was the principal beneficiary of an F4 petition
that his sister, a U. S. citizen, filed in 1992. At that time,
Wang’s daughter was 10 years old, and thus qualified as a
derivative beneficiary. But Wang waited in line for a visa
for more than a decade, and by the time his priority date
finally came up, his daughter had turned 22 (even after
applying §1153(h)(1)’s age-reduction formula). Wang thus
obtained a visa for himself, boarded a plane alone, and en-
tered the United States as an LPR. He then filed a new
preference petition on his daughter’s behalf—this one under
F2B, the category for LPRs’ adult sons and daughters.
USCIS approved that petition, with a priority date corre-
sponding to the date of Wang’s filing. Wang contended that
under §1153(h)(3), his daughter was instead entitled to “re-
tain the original priority date” given to his sister’s old F4
petition, because that petition could “automatically be con-
verted” to the F2B category.

The Board rejected that argument. It explained that
“the language of [§ 1153(h)(3)] does not expressly state which
petitions qualify for automatic conversion and retention of
priority dates.” Id., at 33. Given that “ambiguity,” the
BIA looked to the “recognized meaning” of “the phrase ‘au-
tomatic conversion’” in immigration statutes and regula-
tions—which it “presume[d]” Congress understood when
enacting the CSPA. Id., at 33-35. ‘“Historically,” the BIA
showed, that language applied only when a petition could
move seamlessly from one family preference category to an-
other—not when a new sponsor was needed to fit a benefi-
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ciary into a different category. Id., at 35. Some aged-out
aliens’ petitions could accomplish that maneuver, because the
alien had a qualifying relationship with the original sponsor,
and continued to do so upon aging out; in that event, the
Board held, §1153(h)(3) ensured that the alien would retain
his original priority date. See id., at 34-35. But the F4
petition filed by Wang’s sister could not “automatically be
converted” in that way because Wang’s daughter never had
a qualifying relationship with the sponsor: “[N]o category
exists for the niece of a United States citizen.” Id., at 35—
36. That is why Wang himself had to file a new petition on
his daughter’s behalf once she aged out and could no longer
ride on his sibling status. The Board saw no evidence that
Congress meant “to expand the use of the concept[ ] of auto-
matic conversion” to reach such a case. Id., at 36. And the
Board thought such an expansion unwarranted because it
would allow aliens like Wang’s daughter, who lacked any inde-
pendent entitlement to a visa during the years her father spent
standing on the F4 queue, to “cut[] in line ahead of others
awaiting visas in other preference categories.” Id., at 38.

C

The respondents in this case are similarly situated to
Wang, and they seek the same relief. Each was once the
principal beneficiary of either an F3 petition filed by a U. S.
citizen parent or an F4 petition filed by a U. S. citizen sibling.
Each also has a son or daughter who, on the date of filing,
was under 21 and thus qualified as a derivative beneficiary
of the petition. But as was true of Wang’s daughter, the
respondents’ offspring had all turned 21 (even accounting for
§1153(h)(1)’s age adjustments) by the time visas became
available. Accordingly, the respondents immigrated to the
United States alone and, as new LPRs, filed F2B petitions
for their sons and daughters. Each argued that under
§1153(h)(3), those petitions should get the same priority date
as the original F3 and F4 petitions once had. USCIS in-
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stead gave the new F2B petitions current priority dates,
meaning that the sons and daughters could not leapfrog over
others in the F2B line.

This case began as two separate suits, one joining many
individual plaintiffs and the other certified as a class action.
In each suit, the District Court deferred to the BIA’s inter-
pretation of §1153(h)(3) in Wang, and accordingly granted
summary judgment to the Government. See Zhang v. Na-
politano, 663 F. Supp. 2d 913, 919 (CD Cal. 2009); Costelo v.
Chertoff, No. SA08-00688, 2009 WL 4030516 (CD Cal., Nov.
10, 2009). After consolidating the two cases on appeal, a
panel of the Ninth Circuit affirmed: Like the lower courts, it
found §1153(h)(3) ambiguous and acceded to the BIA’s con-
struction. 656 F. 3d 954, 965-966 (2011). The Ninth Circuit
then granted rehearing en banc and reversed in a 6-to-5 deci-
sion. 695 F. 3d 1003 (2012). The majority concluded that
“the plain language of the CSPA unambiguously grants auto-
matic conversion and priority date retention to [all] aged-
out derivative beneficiaries,” and that the Board’s contrary
conclusion “is not entitled to deference.” Id., at 1006.

We granted certiorari, 570 U. S. 916 (2013), to resolve a
Circuit split on the meaning of § 1153(h)(3),” and we now re-
verse the Ninth Circuit’s decision.

II

Principles of Chevron deference apply when the BIA inter-
prets the immigration laws. See Chevron U. S. A. Inc. v.
Natural Resources Defense Council, Inc., 467 U. S. 837, 842—
844 (1984); INS v. Aguirre-Aguirre, 526 U. S. 415, 424-425
(1999). Indeed, “judicial deference to the Executive Branch
is especially appropriate in the immigration context,” where

9Compare 695 F. 3d 1003, 1006 (CA9 2012) (case below) (holding that
§1153(h)(3) extends relief to all aged-out derivative beneficiaries); Khalid
v. Holder, 655 F. 3d 363, 365 (CA5 2011) (same), with Li v. Renaud, 654
F. 3d 376, 385 (CA2 2011) (holding that §1153(h)(3) not merely permits,
but requires the Board’s contrary interpretation).
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decisions about a complex statutory scheme often implicate
foreign relations. Id., at 425. (Those hardy readers who
have made it this far will surely agree with the “complexity”
point.) Under Chevron, the statute’s plain meaning con-
trols, whatever the Board might have to say. See 467 U. S.,
at 842-843. But if the law does not speak clearly to the
question at issue, a court must defer to the Board’s reason-
able interpretation, rather than substitute its own reading.
Id., at 844.

And §1153(h)(3) does not speak unambiguously to the issue
here—or more precisely put, it addresses that issue in diver-
gent ways. We might call the provision Janus-faced. Its
first half looks in one direction, toward the sweeping relief
the respondents propose, which would reach every aged-out
beneficiary of a family preference petition. But as the BIA
recognized, and we will further explain, the section’s second
half looks another way, toward a remedy that can apply
to only a subset of those beneficiaries—and one not including
the respondents’ offspring. The two faces of the statute
do not easily cohere with each other: Read either most
naturally, and the other appears to mean not what it says.
That internal tension makes possible alternative reason-
able constructions, bringing into correspondence in one way
or another the section’s different parts. And when that is
so, Chevron dictates that a court defer to the agency’s
choice—here, to the Board’s expert judgment about which
interpretation fits best with, and makes most sense of, the
statutory scheme.

Begin by reading the statute from the top—the part favor-
ing the respondents. Section 1153(h)(3)’s first clause—“If
the age of an alien is determined under paragraph (1) to be
21 years of age or older for the purposes of subsections
(@)(2)(A) and (d)’—states a condition that every aged-out
beneficiary of a preference petition satisfies. That is be-
cause all those beneficiaries have had their ages “determined
under paragraph (1)” (and have come up wanting): Recall
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that the age formula of § 11563(h)(1) applies to each alien child
who originally qualified (under “subsections (a)(2)(A) and
(d)”) as the principal beneficiary of an F2A petition or the
derivative beneficiary of any family preference petition. On
its own, then, §1153(h)(3)’s opening clause encompasses the
respondents’ sons and daughters, along with every other
once-young beneficiary of a family preference petition now
on the wrong side of 21. If the next phrase said something
like “the alien shall be treated as though still a minor” (much
as the CSPA did to ensure U. S. citizens’ children, qualifying
as “immediate relatives,” would stay forever young, see
supra, at 51), all those aged-out beneficiaries would prevail
in this case.

But read on, because §1153(h)(3)’s second clause instead
prescribes a remedy containing its own limitation on the eli-
gible class of recipients. “[T]he alien’s petition,” that part
provides, “shall automatically be converted to the appro-
priate category and the alien shall retain the original prior-
ity date.” That statement directs immigration officials to
take the initial petition benefiting an alien child, and now
that he has turned 21, “convert[ ]” that same petition from a
category for children to an “appropriate category” for adults
(while letting him keep the old priority date). The “conver-
sion,” in other words, is merely from one category to an-
other; it does not entail any change in the petition, including
its sponsor, let alone any new filing. And more, that cate-
gory shift is to be “automatic”’—that is, one involving no ad-
ditional decisions, contingencies, or delays. See, e. g., Ran-
dom House Webster’s Unabridged Dictionary 140 (2d ed.
2001) (defining “automatic” as “having the capability of start-
ing, operating, moving, etc., independently”); American Heri-
tage Dictionary 122 (4th ed. 2000) (“[alcting or operating in
a manner essentially independent of external influence”).
The operation described is, then, a mechanical cut-and-paste
job—moving a petition, without any substantive alteration,
from one (no-longer-appropriate, child-based) category to an-
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other (now-appropriate, adult) compartment. And so the
aliens who may benefit from §1153(h)(3)’s back half are only
those for whom that procedure is possible. The clause offers
relief not to every aged-out beneficiary, but just to those cov-
ered by petitions that can roll over, seamlessly and promptly,
into a category for adult relatives.

That understanding of §1153(h)(3)’s “automatic conver-
sion” language matches the exclusive way immigration law
used the term when Congress enacted the CSPA. For many
years before then (as today), a regulation entitled “Automatic
conversion of preference classification” instructed immigra-
tion officials to change the preference category of a petition’s
principal beneficiary when either his or his sponsor’s status
changed in specified ways. See 8 CFR §§204.2(1)(1)-(3)
(2002). For example, the regulation provided that when a
U. S. citizen’s child aged out, his “immediate relative” peti-
tion converted to an F1 petition, with his original priority
date left intact. See §204.2(1)(2). Similarly, when a U. S.
citizen’s adult son married, his original petition migrated
from F1 to F3, see §204.2(1)(1)(i); when, conversely, such a
person divorced, his petition converted from F3 to F1, see
§204.2(i)(1)(iii); and when a minor child’s LPR parent became
a citizen, his F2A petition became an “immediate relative”
petition, see §204.2(i)(3)—all again with their original prior-
ity dates. Most notable here, what all of those authorized
changes had in common was that they could occur without
any change in the petitioner’s identity, or otherwise in the
petition’s content. In each circumstance, the “automatic
conversion” entailed nothing more than picking up the peti-
tion from one category and dropping it into another for which
the alien now qualified.!”

10 JUSTICE SOTOMAYOR’s dissent responds to this fact only with a pair of
non sequiturs. Post, at 97-98 (hereinafter the dissent). First, the dis-
sent cites a statutory provision that does not use the word “conversion”
at all, so can hardly attest to its meaning. See 8 U.S. C. §1154(a)(1)(D)
(A)(ITI). And next, the dissent cites a regulation that post-dated the CSPA
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Congress used the word “conversion” (even without the
modifier “automatic”) in the identical way in two other sec-
tions of the CSPA. See Law v. Siegel, 571 U.S. 415, 422
(2014) (“[W]ords repeated in different parts of the same stat-
ute generally have the same meaning”). Section 2 refers to
occasions on which, by virtue of the above-described regula-
tion, a petition “converted” from F2A to the “immediate rela-
tive” category because of the sponsor parent’s naturalization,
or from the F3 to the F1 box because of the beneficiary’s
divorce. §§1151(f)(2), (3). Then, in §6, Congress author-
ized an additional conversion of the same nature: It directed
that when an LPR parent-sponsor naturalizes, the petition
he has filed for his adult son or daughter “shall be con-
verted,” unless the beneficiary objects, from the F2B to the
F1 compartment—again with the original priority date un-
changed. §§1154(k)(1)—(3). (That opt-out mechanism itself
underscores the otherwise mechanical nature of the conver-
sion.) Once again, in those cases, all that is involved is a
recategorization—moving the same petition, filed by the
same petitioner, from one preference classification to an-
other, so as to reflect a change in either the alien’s or his
sponsor’s status. In the rest of the CSPA, as in the prior
immigration regulation, that is what “conversion” means.

And if the term meant more than that in §1153(h)(3), it
would undermine the family preference system’s core prem-
ise: that each immigrant must have a qualified sponsor.
Consider the alternative addressed in Wang—if “automatic
conversion” were also to encompass the substitution of a new

by years, and thus is equally irrelevant to what Congress intended. See
71 Fed. Reg. 35732, 35749 (2006) (adding 8 CFR §204.2(i)(1)(iv)). More-
over, both provisions relate to a sui generis circumstance in which a per-
son can self-petition for a visa because her U. S. citizen or LPR relative
either died or engaged in domestic abuse. In that situation, the alien’s
eligibility rests throughout on her connection to the deceased or abusive
relative; no new party must ever come in, as one has to in a case like Wang,
to salvage a no-longer-effective petition. See infra this page and 61 (ad-
dressing the problems that the substitution of a new petitioner raises).
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petitioner for the old one, to make sure the aged-out alien’s
petition fits into a new preference category. In a case like
Wang, recall, the original sponsor does not have a legally
recognized relationship with the aged-out derivative benefi-
ciary (they are aunt and niece); accordingly, the derivative’s
father—the old principal beneficiary—must be swapped in as
the petitioner to enable his daughter to immigrate. But
what if, at that point, the father is in no position to sponsor
his daughter? Suppose he decided in the end not to immi-
grate, or failed to pass border inspection, or died in the
meanwhile. Or suppose he entered the country, but cannot
sponsor a relative’s visa because he lacks adequate proof
of parentage or committed a disqualifying crime. See
§1154(a)(1)(B)(H)AI); 8 CFR §204.2(d)(2); supra, at 47. Or
suppose he does not want to—or simply cannot—undertake
the significant financial obligations that the law imposes on
someone petitioning for an alien’s admission. See 8 U. S. C.
§§1183a(a)(1)(A), (F)(1)(D); supra, at 49. Immigration offi-
cials cannot assume away all those potential barriers to
entry: That would run counter to the family preference sys-
tem’s insistence that a qualified and willing sponsor back
every immigrant visa. See §§1154(a)-(b). But neither can
they easily, or perhaps at all, figure out whether such a spon-
sor exists unless he files and USCIS approves a new peti-
tion—the very thing § 1153(h)(3) says is not required.
Indeed, in cases like Wang, the problem is broader: Under
the statute’s most natural reading, a new qualified sponsor
will hardly ever exist at the moment the petition is to be
“converted.” Section 11563(h)(3), to be sure, does not explic-
itly identify that point in time. But § 1153(h)(1) specifies the
date on which a derivative beneficiary is deemed to have
either aged out or not: It is “the date on which an immigrant
visa number became available for the alien’s parent.” See
§§1153(h)(1)(A)—(B). Because that statutory aging out is
the one and only thing that triggers automatic conversion for
eligible aliens, the date of conversion is best viewed as the
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same. That reading, moreover, comports with the “auto-
matic conversion” regulation on which Congress drew in
enacting the CSPA, see supra, at 59-60: The rule authorizes
conversions “upon” or “as of the date” of the relevant change
in the alien’s status (including turning 21)—regardless when
USCIS may receive notice of the change. 8 CFR §204.2(i),
but cf. post, at 95 (SOTOMAYOR, J., dissenting) (wrongly stat-
ing that under that rule conversion occurs upon the agency’s
receipt of proof of the change). But on that date, no new
petitioner will be ready to step into the old one’s shoes if
such a substitution is needed to fit an aged-out beneficiary
into a different category. The beneficiary’s parent, on the
day a “visa number became available,” cannot yet be an LPR
or citizen; by definition, she has just become eligible to apply
for a visa, and faces a wait of at least several months before
she can sponsor an alien herself. Nor, except in a trivial
number of cases, is any hitherto unidentified person likely to
have a legally recognized relationship to the alien. So if an
aged-out beneficiary has lost his qualifying connection to the
original petitioner, no conversion to an “appropriate cate-
gory” can take place at the requisite time. As long as immi-
gration law demands some valid sponsor, § 1153(h)(3) cannot
give such an alien the designated relief.

On the above account—in which conversion entails a sim-
ple reslotting of an original petition into a now-appropriate
category—S§ 1153(h)(3)’s back half provides a remedy to two
groups of aged-out beneficiaries. First, any child who was
the principal beneficiary of an F2A petition (filed by an LPR
parent on his behalf) can take advantage of that clause after
turning 21. He is, upon aging out, the adult son of the same
LPR who sponsored him as a child; his petition can therefore
be moved seamlessly—without the slightest alteration or
delay—into the F2B category. Second, any child who was
the derivative beneficiary of an F2A petition (filed by an
LPR on his spouse’s behalf) can similarly claim relief, pro-
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vided that under the statute, he is not just the spouse’s but
also the petitioner’s child."! Such an alien is identically situ-
ated to the aged-out principal beneficiary of an F2A petition;
indeed, for the price of another filing fee, he could just as
easily have been named a principal himself. He too is now
the adult son of the original LPR petitioner, and his petition
can also be instantly relabeled an F2B petition, without any
need to substitute a new sponsor or make other revisions.
In each case, the alien had a qualifying relationship before
he was 21 and retains it afterward,; all that must be changed
is the label affixed to his petition.2

In contrast, as the Board held in Wang, the aged-out deriv-
ative beneficiaries of the other family preference catego-
ries—like the sons and daughters of the respondents here—
cannot qualify for “automatic conversion.” Recall that the
respondents themselves were principal beneficiaries of F3
and F4 petitions; their children, when under 21, counted as
derivatives, but lacked any qualifying preference relation-
ship of their own. The F3 derivatives were the petitioners’
grandsons and granddaughters; the F4 derivatives their
nephews and nieces; and none of those are relationships Con-
gress has recognized as warranting a family preference.
See 8 U.S. C. §§1153(a)(3)-(4). Now that the respondents’
children have turned 21, and they can no longer ride on their
parents’ coattails, that lack of independent eligibility makes
a difference. For them, unlike for the F2A beneficiaries, it
is impossible simply to slide the original petitions from a

1 Given the statute’s broad definition of “child,” the only F2A derivative
beneficiaries who fall outside that proviso are stepchildren who were over
the age of 18 when the petitioner married the spousal beneficiary. See
§1101(b)(1)(B). The Government represents that thousands of children
are designated as F2A derivatives every year. See Reply Brief 18, n. 13.

121t is, therefore, impossible to understand the dissent’s statement that
conversion of such a petition to an appropriate category requires “‘sub-
stantive alteration’ to [the] petition.” See post, at 98, n. 8 (opinion of
SOTOMAYOR, J.).
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(no-longer-appropriate) child category to a (now-appropriate)
adult one. To fit into a new category, those aged-out deriva-
tives, like Wang’s daughter, must have new sponsors—and
for all the reasons already stated, that need means they can-
not benefit from “automatic conversion.”

All that said, we hold only that §1153(h)(3) permits—not
that it requires—the Board’s decision to so distinguish
among aged-out beneficiaries. That is because, as we ex-
plained earlier, the two halves of § 1153(h)(3) face in different
directions. See supra, at 57. Section 1153(h)(3)’s first
part—its conditional phrase—encompasses every aged-out
beneficiary of a family preference petition, and thus points
toward broad-based relief. But as just shown, §1153(h)(3)’s
second part—its remedial prescription—applies only to a
narrower class of beneficiaries: those aliens who naturally
qualify for (and so can be “automatically converted” to) a
new preference classification when they age out. Were
there an interpretation that gave each clause full effect, the
Board would have been required to adopt it. But the ambi-
guity those ill-fitting clauses create instead left the Board
with a choice—essentially of how to reconcile the statute’s
different commands. The Board, recognizing the need to
make that call, opted to abide by the inherent limits of
§1153(h)(3)’s remedial clause, rather than go beyond those
limits so as to match the sweep of the section’s initial condi-
tion. On the Board’s reasoned view, the only beneficiaries
entitled to statutory relief are those capable of obtaining the
remedy designated. When an agency thus resolves statu-
tory tension, ordinary principles of administrative deference
require us to defer. See National Assn. of Home Builders
v. Defenders of Wildlife, 551 U. S. 644, 666 (2007) (When a
statutory scheme contains “a fundamental ambiguity” aris-
ing from “the differing mandates” of two provisions, “it is
appropriate to look to the implementing agency’s expert in-
terpretation” to determine which “must give way”).
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III

The respondents urge us to overturn the Board’s judgment
for three independent reasons. First, and principally, they
take issue with the Board’s—and now our—view of the limits
associated with “automatic conversion”: They argue that
every aged-out beneficiary’s petition can “automatically be
converted” to an “appropriate category,” and that the two
halves of §1153(h)(3) are thus reconcilable. Second, the re-
spondents contend that even if “automatic conversion” does
not extend so far, §1153(h)(3) separately entitles each such
beneficiary to the benefit of his original petition’s priority
date. And third, they claim that the Board’s way of resolv-
ing whatever ambiguity inheres in §1153(h)(3) is arbitrary
and capricious. The dissenting opinion reiterates the first
two arguments, though with slight variation and in opposite
order, while forgoing the third. See post, at 88-98 (opinion
of SOTOMAYOR, J.) (hereinafter the dissent). We find none
of the contentions persuasive.

A

The respondents (and the dissent) initially aver that every
aged-out beneficiary (including their own sons and daugh-
ters) can “automatically be converted” to an “appropriate”
immigration category, if only immigration officials try hard
enough. The Government, in the respondents’ view, can ac-
complish that feat by substituting new sponsors for old ones,
and by “managing the timing” of every conversion to ensure
such a new petitioner exists on the relevant date. Brief for
Respondents 33. And because, the respondents say, it is
thus possible to align the two halves of §1153(h)(3)—even
if through multiple administrative maneuvers—immigration
officials are under an obligation to do so. We disagree, for
reasons that should sound familiar: Several are the same
as those we have just given for upholding the Board’s inter-
pretation. But still, we walk through the respondents’ ar-
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gument step-by-step, to show how far it departs from any
ordinary understanding of “automatic conversion.”

The first (and necessary) premise of that argument does
not augur well for the remainder: It is the view that the
“automatic conversion” procedure permits a change in the
petitioner’s identity. According to the respondents, the
aged-out beneficiaries’ parents, upon becoming LLPRs, can be
subbed in for the original sponsors (i. e., the beneficiaries’
grandparents, aunts, and uncles), and the petitions then con-
verted to the F2B category. But as we have shown, the
“automatic conversion” language—as most naturally read
and as long used throughout immigration law—contemplates
merely moving a petition into a new and valid category, not
changing its most essential feature. See supra, at 58-60.
That alone defeats the respondents’ position.

And a further problem follows—this one concerning the
date of automatic conversion. The respondents need that
date to come at a time when the derivative beneficiaries’ par-
ents (the substitute petitioners) are already living in the
United States as LPRs; otherwise, the petitions could not
qualify for the F2B box. In an attempt to make that possi-
ble, the respondents propose that conversion be viewed as
taking place when “the derivative beneficiary’s visa . . . appli-
cation is adjudicated.” Brief for Respondents 29. But as
we have (again) demonstrated, the statute is best read as
establishing a different date: that “on which an immigrant
visa number became available for the alien’s parent”—when,
by definition, the parent is not yet an LPR. §1153(h)(1); see
supra, at 61-62. That is the moment when a derivative ages
out, which is the single change conversion reflects. By con-
trast, the respondents’ suggested date has no connection to
that metamorphosis; the date of adjudication is merely when
an immigration official later discovers that a child has turned
21. And that date is itself fortuitous, reflecting no more
than when an immigration officer got around to reviewing a
visa application: The possibility of conversion would thus de-
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pend on bureaucratic vagaries attending the visa process.
So the respondents’ mistaken view of the timing of conver-
sion is another off-ramp from their argument.'®

Yet there is more—because even after substituting a new
petitioner and delaying the conversion date in a way the
statute does not contemplate, the respondents must propose
yet further fixes to make “automatic” conversion work for

13 Still, the respondents’ view of the timing of conversion is better than
the dissent’s. As an initial matter, the dissent’s objection to assessing
conversion as of the date a visa becomes available hinges on an imaginary
difficulty. That approach, the dissent complains, cannot be right because
that date always “occurs before the point at which the child is determined
to have aged out.” Post, at 95. Well, yes. The date a visa becomes
available is, under the statute, the date an alien ages out (or not); and that
status change of course occurs before an immigration official, reviewing a
visa application, finds that it has done so. But what of it? When an
official determines that an alien was no longer a child on the date a visa
became available, he also assesses whether automatic conversion was
available to the alien as of that prior date. In other words, here as else-
where in immigration law, conversion occurs (or not) upon the date of the
relevant status change—and no other. See supra, at 61-62. And once
that is understood, the supposed difficulties the dissent throws up all melt
away. At the time of the status change, F2A petitions can be converted
without further contingencies, decisions, or delays, whereas no other peti-
tions can. But cf. post, at 95, 96-97, n. 7 (countering, irrelevantly, that
after an F2A petition is automatically converted, additional steps remain
in the immigration process). And immigration officials later reviewing
visa applications know that fact, and can treat the different classes of
aged-out beneficiaries accordingly.

Further, the dissent compounds its error by suggesting a baseless alter-
native date: “the moment when USCIS receives proof,” no matter how far
in the future, that a new petitioner stands ready and willing to sponsor
an aged-out beneficiary. Post, at 94. Not even the respondents propose
such a date, and for good reason. It has no grounding in the CSPA or in
any regulatory practice, and it bears no connection to the timing of the
status change (aging out) that triggers conversion (or even, as the respond-
ents’ date does, to the later determination of that change). The only thing
appearing to support the dissent’s date is a single-minded resolve, statu-
tory text and administrative practice notwithstanding, to grant relief to
every possible aged-out beneficiary.
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their sons and daughters. The respondents’ next problem is
that even on the conversion date they propose, most of them
(and other derivatives’ parents) were not yet LPRs, and so
could not possibly be sponsors. In the ordinary course,
principal and derivative beneficiaries living abroad apply for
their visas at the same time and go to the consulate together
for back-to-back interviews. See supra, at 49. And even if
the parent is approved first, that alone does not make her an
LPR; she still must come to this country, demonstrate her
continued eligibility, and pass an inspection. See 1ibid.
Thus, the respondents must recommend changes to the visa
process to get the timing to work—essentially, administra-
tive juggling to hold off the derivative beneficiary’s visa
adjudication until his parent has become an LPR. In par-
ticular, they suggest that the consular official defer the
derivative’s interview, or that the official nominally “reject
the application” and then instruct the derivative to “reapply
after the principal beneficiary immigrates.” Brief for Re-
spondents 30. But the need for that choreography (which,
in any event, few if any of the respondents conformed to)
renders the conversion process only less “automatice,” be-
cause now it requires special intervention, purposeful delay,
and deviation from standard administrative practice. Con-
version has become not a machine that would go of itself, but
a process painstakingly managed.

And after all this fancy footwork, the respondents’ scheme
still cannot succeed, because however long a visa adjudica-
tion is postponed, a derivative’s parent may never become
able to sponsor a relative’s visa—and immigration officials
cannot practicably tell whether a given parent has done so.
We have noted before the potential impediments to serving
as a petitioner—including that a parent may not immigrate,
may not qualify as a sponsor, or may not be able to provide
the requisite financial support. See supra, at 60-61. The
respondents offer no way to deal with those many contingen-
cies. Require the parent to submit a new petition? But the
entire point of automatic conversion (as the respondents
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themselves agree) is to obviate the need for such a document.
See Brief for Respondents 30, 42. Investigate the parent’s
eligibility in some other way? But even were that possible
(Which we doubt) such an inquiry would not square with the
essential idea of an automatic process. Disregard the possi-
bility that no legal sponsor exists? But then visas would go,
inevitably and not infrequently, to ineligible aliens. And so
the workarounds have well and truly run out on the respond-
ents’ argument.!t

That leaves us with the same statutory inconsistency with
which we began. Having followed each step of the respond-
ents’ resourceful (if Rube Goldbergish) argument, we still
see no way to apply the concept of automatic conversion to
the respondents’ children and others like them. And that
means we continue to face a statute whose halves do not
correspond to each other—giving rise to an ambiguity that
calls for Chevron deference.

B

The respondents, however, have another idea for reconcil-
ing §1153(h)(3)’s front and back parts (and this back-up claim

14 Nor does the dissent offer any serious aid to the respondents. The
dissent initially acknowledges that automatic conversion cannot involve
“additional decisions, contingencies, or delays.” Post, at 92. But no wor-
ries, the dissent continues: “[Olnce [an alien’s parent] provides confirma-
tion of her eligibility to sponsor” the aged-out alien, the original petition
“can automatically be converted to an F2B petition, with no additional
decision or contingency” or (presumably) delay. Post, at 93. Think about
that: Once every decision, contingency, and delay we have just described
is over (and a parent has at long last turned out to be a viable sponsor),
the dissent assures us that no further decisions, contingencies, and delays
remain. Or, put differently, there are no contingencies after all the con-
tingencies have been resolved; no decisions after all the decisions have
been made; and no delay after all the delay has transpired. And as if that
argument were not awkward enough, consider that it would make auto-
matic conversion turn on the filing of a new document that shows the
parent’s eligibility to sponsor her aged-out son or daughter—the very
thing, as all parties agree, that conversion is supposed to render unneces-
sary. See supra, at 61, 68.
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becomes the dissent’s principal argument). Recall that the
section’s remedial clause instructs that “the alien’s petition
shall automatically be converted to the appropriate category
and the alien shall retain the original priority date issued
upon receipt of the original petition.” The respondents
(and the dissent) ask us to read the italicized language as
conferring a benefit wholly independent of automatic conver-
sion. On that view, aged-out derivatives, even though ineli-
gible for conversion, could “retain the[ir] original priority
date[s]” if their parents file a new petition (as the respond-
ents in fact did here “as a protective matter,” Tr. of Oral
Arg. 55). And then, everyone encompassed in §1153(h)(3)’s
first clause would get at least some form of relief (even if not
both forms) from the section’s second. For this argument,
the respondents principally rely on the word “and”: “Where
the word ‘and’ connects two” phrases as in § 1153(h)(3)’s back
half, the respondents contend, those terms “operate inde-
pendently.” Brief for Respondents 39; see post, at 89.

But the conjunction “and” does not necessarily disjoin two
phrases in the way the respondents say. In some sentences,
no doubt, the respondents have a point. They use as their
primary example: “[1]f the boat takes on water, then you
shall operate the bilge pump and you shall distribute life
jackets.” Brief for Respondents 39; see also post, at 89 (of-
fering further examples). We agree that “you shall distrib-
ute life jackets” functions in that sentence as an independent
command. But we can come up with many paired dictates
in which the second is conditional on the first. “If the price
is reasonable, buy two tickets and save a receipt.” “If you
have time this summer, read this book and give me a report.”
Or, shades of this case: “If your cell-phone contract expires,
buy a new phone and keep the old number.” !> In each case,

»The dissent appears to think that something helpful to its view follows
from repeating the word “shall” and changing the subject of the com-
mands. See post, at 89-90. But that is not so, as some further examples
show. “If you advance to the next round, my assistant shall schedule an
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the second command functions only once the first is accom-
plished. Whether “and” works in that way or in the re-
spondents’ depends, like many questions of usage, on the con-
text. See, e.g., Caraco Pharmaceutical Laboratories, Ltd.
v. Novo Nordisk A/S, 566 U. S. 399, 413-417 (2012).

Here, we think, context compels the Board’s view that the
instructions work in tandem. The first phrase instructs
immigration officials to convert a petition (when an “ap-
propriate category” exists); the next clarifies that such a
converted petition will retain the original priority date,
rather than receive a new one corresponding to the date of
conversion. That reading comports with the way retention
figures in other statutory and regulatory provisions respect-
ing “conversions”; there too, retention of a priority date
is conditional on a conversion occurring. See 8 U.S.C.
§§1154(k)(1)-(3); 8 CFR §204.2(1); supra, at 59. The re-
spondents wish to unhook the “retention” phrase from that
mooring, and use it to explain what will attend a different
event—that is, the filing of a new petition. But that is to
make “retention” conditional on something the statute no-
where mentions—a highly improbable thing for Congress to
have done. (If, once again, a teacher says to “read this book
and give me a report,” no one would think he wants a report

interview and you shall come in to answer questions.” “If the plane is
low on fuel, the tanks shall be refilled and the pilot shall fly the route as
scheduled.” In these sentences, as in our prior ones, the second command
is conditional on the first; all that differs is that these sentences are (much
like statutes) more formal and stilted. And the dissent’s citation of
United States v. Ron Pair Enterprises, Inc., 489 U.S. 235 (1989), adds
nothing to its argument. There, we construed the following provision:
“['TThere shall be allowed to the holder of [a secured] claim, interest on
such claim, and any reasonable fees, costs, or charges provided for under
the agreement under which such claim arose.” Id., at 241. We held that
the phrase “provided for under the agreement” qualifies the words “any
reasonable fees, costs, or charges,” but not the words “interest on such
claim.” Id., at 241-242. What relevance that interpretation bears to this
case eludes us.
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on some unidentified subject.) And indeed, the respondents’
and dissent’s own examples prove this point: In not a single
one of their proffered sentences is the second command con-
tingent on the occurrence of some additional, unstated event,
as it would have to be under the respondents’ construction
of §1153(h)(3); rather, each such command (e. g., “distribute
life jackets”) flows directly from the stated condition (e. g.,
“if the boat takes on water”). So by far the more natural
understanding of § 11563(h)(3)’s text is that retention follows
conversion, and nothing else.

The respondents’ contrary view would also engender un-
usual results, introducing uncertainty into the immigration
system’s operation and thus interfering with statutory goals.
Were their theory correct, an aged-out alien could hold on to
a priority date for years or even decades while waiting for a
relative to file a new petition. Even if that filing happened,
say, 20 years after the alien aged out, the alien could take
out his priority-date token, and assert a right to spring to
the front of any visa line. At that point, USCIS could well
have a hard time confirming the old priority date, in part
because the names of derivative beneficiaries need not be
listed on a visa petition. And the possibility of such leap-
frogging from many years past would impede USCIS’s publi-
cation of accurate waiting times. As far as we know, immi-
gration law nowhere else allows an alien to keep in his
pocket a priority date untethered to any existing valid peti-
tion. Without some clearer statement, we cannot conclude
Congress intended here to create such a free-floating, open-
ended entitlement to a defunct petition’s priority date. See
Wang, 25 1. & N. Dec., at 36.16

% The dissent claims that USCIS “administered priority date retention
in exactly this manner” before the CSPA’s enactment, post, at 90, but that
confident assertion is just not so—or at least not in any way that assists
the respondents. The dissent principally relies on 8 CFR §204.2(a)(4),
which prior to the CSPA’s enactment permitted an aged-out F2A deriva-
tive beneficiary to retain his old priority date “if [a] subsequent petition
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C

Finally, the respondents contend that even if §1153(h)(3)
points at once in two directions—toward a broader scope in
its first half and a narrower one in its second—the BIA acted
unreasonably in choosing the more restrictive reading. In
their view, the Board has offered no valid reason, consistent
with “the purposes and concerns of the immigration laws,”
to treat their own sons and daughters less favorably than
aliens who were principal and derivative beneficiaries of F2A
petitions. Brief for Respondents 47. Indeed, the respond-
ents suggest that the BIA, “for its own unfathomable rea-
sons, disapproves of Congress’s decision to allow any aged-
out” aliens to get relief, and has thus “limited [§ 1153(h)(3)]
to as few derivative beneficiaries as possible.” Id., at 55.

We cannot agree. At the least, the Board’s interpretation
has administrative simplicity to recommend it. Under that
view, immigration authorities need only perform the kind
of straightforward (i. e., “automatic”) conversion they have
done for decades—moving a petition from one box to another
to reflect a given status change like aging out. See Wang,
25 1. & N. Dec., at 36. The respondents, as we have shown,
would transform conversion into a managed, multi-stage
process, requiring immigration and consular officials around

is filed by the same petitioner” as filed the original. Far from authorizing
an open-ended, free-floating entitlement, that now-superseded regulation
allowed an alien to keep his priority date only if he (unlike the respond-
ents’ offspring) had a qualifying relationship with the initial petitioner—
that is, only if he fell within the group that the BIA in Wang thought
entitled to relief. See 25 I. & N. Dec., at 34-35. And the other provisions
the dissent cites (which, unlike §204.2(a)(4), continue to operate) similarly
fail to support the dissent’s position, because they enable an alien to retain
a priority date only if attached to an existing valid petition. See 8 U.S. C.
§1154(k)(3) (permitting an alien to retain a priority date associated with
an existing F2B petition); 8 CFR §204.5(e) (permitting an alien to retain
a priority date associated with an existing employment-based petition);
§204.12(f)(1) (permitting an alien to retain a priority date associated with
an existing employment-based petition for immigrating physicians).
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the world to sequence and delay every aged-out alien’s visa
adjudication until they are able to confirm that one of his
parents had become a qualifying and willing F2B petitioner.
And according to the Government’s (incomplete) statistics,
that would have to happen in, at a minimum, tens of thou-
sands of cases every year. See Reply Brief 18, n. 13.

Still more important, the Board offered a cogent ar-
gument, reflecting statutory purposes, for distinguishing
between aged-out beneficiaries of F2A petitions and the re-
spondents’ sons and daughters. See Wang, 35 1. & N. Dec.,
at 38. As earlier explained, the F2A beneficiaries have all
had a qualifying relationship with an LPR for the entire pe-
riod they have waited in line—. e., since their original prior-
ity dates. See supra, at 62-63. That means that when im-
migration authorities convert their petitions, they will enter
the F2B line at the same place as others who have had a
comparable relationship for an equal time. The conversion
thus fits with the immigration law’s basic first-come-first-
served rule. See 8 U.S. C. §1153(e); supra, at 48. By con-
trast, the derivative beneficiaries of F'3 and F4 petitions, like
the respondents’ sons and daughters, lacked any qualifying
relationship with a citizen or LPR during the period they
waited in line. See supra, at 63-64. They were, instead,
the grandchildren, nieces, or nephews of citizens, and those
relationships did not independently entitle them to visas. If
such aliens received relief under §1153(h)(3), they would
jump over thousands of others in the F2B line who had a
qualifying relationship with an LPR for a far longer time.
That displacement would, the Board reasonably found,
scramble the priority order Congress prescribed.

The argument to the contrary assumes that the respond-
ents’ sons and daughters should “receive credit” for all the
time the respondents themselves stood in line. Brief for Re-
spondents 50. But first, the time the respondents spent
waiting for a visa may diverge substantially from the time
their children did. Suppose, for example, that one of the
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respondents had stood in the F4 queue for 15 years, and with
just 4 years to go, married someone with a 17-year-old son.
Under the respondents’ reading, that derivative beneficiary,
after aging out, would get the full benefit of his new parent’s
wait, and so displace many thousands of aliens who (unlike
him) had stood in an immigration queue for nearly two dec-
ades. And second, even when the derivative qualified as
such for all the time his parent stood in line, his status
throughout that period hinged on his being that parent’s
minor child. If his parent had obtained a visa before he
aged out, he would have been eligible for a visa too, because
the law does not demand that a prospective immigrant aban-
don a minor child. But if the parent had died while waiting
for a visa, or had been found ineligible, or had decided not to
immigrate after all, the derivative would have gotten noth-
ing for the time spent in line. See supra, at 48-49. Simi-
larly, the Board could reasonably conclude, he should not re-
ceive credit for his parent’s wait when he has become old
enough to live independently. In the unavoidably zero-sum
world of allocating a limited number of visas, the Board could
decide that he belongs behind any alien who has had a
lengthier stand-alone entitlement to immigrate.

IV

This is the kind of case Chevron was built for. Whatever
Congress might have meant in enacting § 1153(h)(3), it failed
to speak clearly. Confronted with a self-contradictory, am-
biguous provision in a complex statutory scheme, the Board
chose a textually reasonable construction consonant with its
view of the purposes and policies underlying immigration
law. Were we to overturn the Board in that circumstance,
we would assume as our own the responsible and expert
agency’s role. We decline that path, and defer to the Board.

We therefore reverse the judgment of the Ninth Circuit
and remand the case for further proceedings.

It is so ordered.
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CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA
joins, concurring in the judgment.

I agree with much of the plurality’s opinion and with its
conclusion that the Board of Immigration Appeals reason-
ably interpreted 8 U. S. C. §1153(h)(3). I write separately
because I take a different view of what makes this provision
“ambiguous” under Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837, 843 (1984).

As the plurality reads section 1153(h)(3), the statute’s two
clauses address the issue before the Court “in divergent
ways” and “do not easily cohere with each other.” Amnte,
at 57. For the plurality, the first clause looks “toward the
sweeping relief the respondents propose, which would reach
every aged-out beneficiary of a family preference petition,”
while the second clause offers narrower relief that can help
“only a subset of those beneficiaries.” Ibid. Such “ill-
fitting clauses,” the plurality says, “left the Board with a
choice—essentially of how to reconcile the statute’s different
commands.” Ante, at 64.

To the extent the plurality’s opinion could be read to sug-
gest that deference is warranted because of a direct conflict
between these clauses, that is wrong. Courts defer to an
agency’s reasonable construction of an ambiguous statute be-
cause we presume that Congress intended to assign responsi-
bility to resolve the ambiguity to the agency. Chevron,
supra, at 843-844. But when Congress assigns to an agency
the responsibility for deciding whether a particular group
should get relief, it does not do so by simultaneously saying
that the group should and that it should not. Direct conflict
is not ambiguity, and the resolution of such a conflict is not
statutory construction but legislative choice. Chevron is
not a license for an agency to repair a statute that does not
make sense.!

! National Assn. of Home Builders v. Defenders of Wildlife, 551 U. S.
644 (2007), is not to the contrary. There the Court confronted two differ-
ent statutes, enacted to address different problems, that presented
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I see no conflict, or even “internal tension,” ante, at 57, in
section 1153(h)(3). See FDA v. Brown & Williamson To-
bacco Corp., 529 U. S. 120, 133 (2000) (we must “interpret the
statute ‘as a symmetrical and coherent regulatory scheme,’
and ‘fit, if possible, all parts into a[] harmonious whole’”
(citation omitted)).

The statute reads:

“If the age of an alien is determined under [section
1153(h)(1)] to be 21 years of age or older for the purposes
of subsections (a)(2)(A) and (d) of this section, the alien’s
petition shall automatically be converted to the appro-
priate category and the alien shall retain the original
priority date issued upon receipt of the original peti-
tion.” §1153(h)(3).

The first clause states a condition—one that beneficiaries
from any preference category can meet—and thereby defines
the persons potentially affected by this provision. But the
clause does not grant anything to anyone. I disagree with
the plurality that the first clause “points toward broad-based
relief,” ante, at 64, because I do not think the first clause
points toward any relief at all.?

Imagine a provision of the Tax Code that read: “If a stu-
dent is determined to be enrolled at an accredited university,
the student’s cost of off-campus housing shall be deductible
on her tax return.” It would be immediately apparent from
that provision that an enrolled student who lives on campus

“seemingly categorical—and, at first glance, irreconcilable—legislative
commands.” Id., at 661. We deferred to an agency’s reasonable in-
terpretation, which “harmonize[d] the statutes,” in large part because
of our strong presumption that one statute does not impliedly repeal
another. Id., at 662-669. Home Builders did not address the conse-
quences of a single statutory provision that appears to give divergent
commands.

2For the same reason, I do not agree with the contention in JUSTICE
SOTOMAYOR’s dissent that the first clause of section 1153(h)(3) unambigu-
ously “answers the precise question in this case.” Post, at 85.
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is not entitled to the deduction, even though the student falls
within the conditional first clause. And yet no one would
describe the two clauses as being in tension. If the Internal
Revenue Service then interpreted the term “cost of off-
campus housing” to exclude payments by a student who
rents a home from his parents, a court would determine
whether that interpretation was reasonable. The same is
true in this case.?

The particular benefit provided by section 1153(h)(3) is
found exclusively in the second clause—the only operative
provision. There we are told what an aged-out beneficiary
(from whatever preference category) is entitled to: His peti-
tion “shall automatically be converted to the appropriate cat-
egory and the alien shall retain the original priority date.”
§1153(h)(3). But automatic conversion is not possible for
every beneficiary in every preference category, as the plural-
ity convincingly demonstrates. Ante, at 58—62. Automatic
conversion requires, at minimum, that the beneficiary have
his own sponsor, who demonstrates that he is eligible to act
as a sponsor, and who commits to providing financial support
for the beneficiary. Amnte, at 61. Some aged-out children
will not meet those prerequisites, and they cannot benefit

3JUSTICE SOTOMAYOR’s dissent accuses me of “ignor[ing]” the first
clause of section 1153(h)(3), “treating [that] clause as a nullity,” and deny-
ing the clause “effect.” Post, at 99. But that point is correct only if the
reader adopts JUSTICE SOTOMAYOR’s own premise, that the first clause has
operative effect on its own. I give the statute’s first clause precisely the
(limited) effect it is meant to have: It defines who is potentially affected
by section 1153(h)(3). JUSTICE SOTOMAYOR’s response to the campus
housing example proves my point by acknowledging that who gets relief
under a statute depends entirely on the meaning of the statute’s operative
provision, not on the reach of the introductory clause. See post, at 100.
The Court would not reject a reasonable interpretation of the term “cost
of off-campus housing,” as JUSTICE SOTOMAYOR’s dissent would, simply
because the IRS could have interpreted the term to cover more students
who fall within the prefatory clause.
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from automatic conversion even under respondents’ interpre-
tation of the statute.*

Beyond those requirements, however, Congress did not
speak clearly to which petitions can “automatically be con-
verted.” §1153(h)(3). Whatever other interpretations of
that provision might be possible, it was reasonable, for the
reasons explained by the plurality, for the Board to interpret
section 1153(h)(3) to provide relief only to a child who was a
principal or derivative beneficiary of an F2A petition. That
interpretation is consistent with the ordinary meaning of the
statutory terms, with the established meaning of automatic
conversion in immigration law, and with the structure of the
family-based immigration system. Ante, at 58-63. It also
avoids the problems that would flow from respondents’ pro-
posed alternative interpretations, including the suggestion
that retention of the original priority date provides a benefit
wholly separate from automatic conversion. Amnte, at 60-62,
65-T75.

I concur in the judgment.

JUSTICE ALITO, dissenting.

I agree with many of JUSTICE SOTOMAYOR’s criticisms of
the plurality opinion. I also agree with THE CHIEF JuUs-
TICE’s critique of the plurality’s suggestion that, when two
halves of a statute “do not easily cohere with each other,” an
agency administering the statute is free to decide which half
it will obey. Ante, at 57. After all, “[d]irect conflict is not
ambiguity, and the resolution of such a conflict is not statu-
tory construction but legislative choice.” Ante, at 76 (ROB-
ERTS, C. J., concurring in judgment). While I, like JUSTICE

4 JUSTICE SOTOMAYOR’s dissent is wrong that “the relief promised in
§1153(h)(3) (priority date retention and automatic conversion) can be
given” to every aged-out child in every preference category, post, at 100,
and it therefore follows that the statute is ambiguous.
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SOTOMAYOR, would affirm the Court of Appeals, my justifi-
cation for doing so differs somewhat from hers.

As I see it, the question before us is whether there is
or is not an “appropriate category” to which the petitions
for respondents’ children may be converted. If there is,
the agency was obligated by the clear text of 8 U.S.C.
§1153(h)(3) to convert the petitions and leave the children
with their original priority dates. Any such conversion
would be “automatic,” because the agency’s obligation to con-
vert the petitions follows inexorably, and without need for
any additional action on the part of either respondents or
their children, from the fact that the children’s ages have
been calculated to be 21 or older.! If there is not an appro-
priate category, then the agency was not required to convert
the petitions.

By the time respondents became legal permanent resi-
dents and filed new petitions for their children (if not
sooner), there existed an appropriate category to which the
original petitions could be converted. That is because at
that point the children all qualified for F2B preference sta-
tus, as unmarried, adult children of legal permanent resi-
dents. Accordingly, the agency should have converted re-
spondents’ children’s petitions and allowed them to retain
their original priority dates.?

Section 1153(h)(3) is brief and cryptic. It may well con-
tain a great deal of ambiguity, which the Board of Immigra-
tion Appeals in its expertise is free to resolve, so long as
its resolution is a “permissible construction of the statute.”
Chevron U. S. A. Inc. v. Natural Resources Defense Council,

1T do not believe the term “converted” demands the interpretation the
plurality gives it, for the reasons advanced in JUSTICE SOTOMAYOR’S
dissenting opinion.

2The Government does not argue that respondents’ children were ineli-
gible for relief because, as a factual matter, their ages were never “deter-
mined . . . to be 21 years of age or older,” § 1153(h)(3), after an appropriate
category became available. I therefore do not opine on this issue.
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Inc., 467 U. S. 837, 843 (1984). But the statute is clear on at
least one point: “If the age of an alien is determined under
[§1153(h)(1)] to be 21 years of age or older . . ., the alien’s
petition shall automatically be converted to the appropriate
category and the alien shall retain the original priority date
issued upon receipt of the original petition.” (Emphasis
added.) The Board was not free to disregard this clear stat-
utory command.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER joins,
and with whom JUSTICE THOMAS joins except as to footnote
3, dissenting.

Although the workings of our Nation’s immigration system
are often complex, the narrow question of statutory interpre-
tation at the heart of this case is straightforward. Which
aged-out children are entitled to retain their priority dates:
derivative beneficiaries of visa petitions in all five family-
preference categories, or derivative beneficiaries of peti-
tions in only one category? The initial clause of 8 U. S. C.
§1153(h)(3) provides a clear answer: Aged-out children may
retain their priority dates so long as they meet a single
condition—they must be “determined . . . to be 21 years of
age or older for purposes of” derivative beneficiary status.
Because all five categories of aged-out children satisfy this
condition, all are entitled to relief.

Notwithstanding this textual command, the Board of Im-
migration Appeals (BIA) ruled that four of the five catego-
ries of aged-out children to whom § 1153(h)(3) unambiguously
promises priority date retention, are, in fact, entitled to no
relief at all. See Matter of Wang, 25 1. & N. Dec. 28, 38-39
(2009). The plurality defers to that interpretation today.
In doing so, the plurality does not identify any ambiguity in
the dispositive initial clause of § 1153(h)(3). Indeed, it can-
didly admits that the clause mandates relief for “every aged-
out beneficiary of a family preference petition” in any of the
five categories. Ante, at 64. The plurality nevertheless
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holds that the BIA was free to ignore this unambiguous text
on the ground that §1153(h)(3) also offers aged-out deriva-
tive beneficiaries a type of relief—automatic conversion—
that it thinks can apply only to one of the five categories.
The plurality thus perceives a conflict in the statute that,
in its view, permits the BIA to override §1153(h)(3)’s initial
eligibility clause.

In reaching this conclusion, the plurality fails to follow a
cardinal rule of statutory interpretation: When deciding
whether Congress has “specifically addressed the question
at issue,” thereby leaving no room for an agency to fill a
statutory gap, courts must “interpret the statute ‘as a . . .
coherent regulatory scheme’ and ‘fit, if possible, all parts into
[a] harmonious whole.”” FDA v. Brown & Williamson
Tobacco Corp., 529 U. S. 120, 132-133 (2000) (citation omit-
ted). Because the plurality and the BIA ignore obvious
ways in which §1153(h)(3) can operate as a coherent whole
and instead construe the statute as a self-contradiction that
was broken from the moment Congress wrote it, I respect-
fully dissent.

I

Under Chevron, the first question we ask when reviewing
an agency’s construction of a statute is whether “Congress
has directly spoken to the precise question at issue.” Chev-
ron U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842 (1984). If it has, then “the court, as well
as the agency, must give effect to th[at] unambiguously
expressed intent.” Id., at 842-843. Congress has spoken
directly to the question in this case.

United States citizens and lawful permanent residents
(LPRs) may petition for certain relatives who reside abroad
(known as the “principal beneficiaries” of such petitions) to
receive immigrant visas. Congress has defined five catego-
ries of eligible relatives—referred to as family-preference
categories—with annual limits on the number of visas that
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may be issued within each category.! Because the demand
for visas outstrips supply, the wait for a visa can often last
many years. While a principal beneficiary waits, her place
in line is determined based on her “priority date,” the date
on which her petition was filed. See §1153(e)(1); 8 CFR
§204.1(b) (2014); 22 CFR §42.53(a) (2013). Priority dates
are therefore crucial—the earlier one’s priority date, the
sooner one’s place will come up in line and a visa will be
available. Significantly, when the wait ends and a principal
beneficiary finally becomes eligible to apply for a visa, 8
U. S. C. §1153(d) enables the beneficiary’s spouse and minor
children (known as “derivative beneficiaries”) to do so too.

This case arises from a common problem: Given the
lengthy period prospective immigrants must wait for a visa,
a principal beneficiary’s child—although younger than 21
when her parent’s petition was initially filed—often will have
turned 21 by the time the parent’s priority date comes up in
line. Such a child is said to have “aged out” of derivative
beneficiary treatment under §1153(d). By way of example,
respondent Norma Uy was the principal beneficiary of an F4
family-preference petition filed by her U. S. citizen sister
in February 1981. That petition listed Norma’s daughter,
Ruth, who was then two years old, as a derivative benefi-
ciary. If Norma had reached the front of the visa line at
any time before Ruth’s 21st birthday, § 1153(d) would have
enabled Ruth to accompany Norma to the United States.
Unfortunately, it took more than two decades for Norma'’s
priority date to become current, by which point Ruth was
23 and thus too old for derivative beneficiary status under
§1153(d). Norma therefore immigrated alone to the United
States, where she filed a new F2B petition (for unmarried

I The five categories are F1 (unmarried adult children of U. S. citizens);
F2A (spouses and unmarried minor children of LPRs); F2B (unmarried
adult children of LPRs); F3 (married children of U. S. citizens); and F4
(brothers and sisters of U. S. citizens). 8 U.S. C. §§1153(a)(1)—(4).
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children of LPRs) on Ruth’s behalf. Before §1153(h)(3) was
enacted, however, an immigrant in Ruth’s position would
have been unable to retain the February 1981 priority date
from her original petition; the law would have instead re-
quired her to receive a new priority date all the way at the
back of the F2B line.

Congress responded to this problem by enacting
§1153(h)(3), a provision entitled “[r]etention of priority
date.” It states:

“If the age of an alien is determined under [the for-
mula specified in] paragraph (1) to be 21 years of age
or older for the purposfe] of [§1153(d)] of this section,
the alien’s petition shall automatically be converted to
the appropriate category and the alien shall retain the
original priority date issued upon receipt of the origi-
nal petition.”

The provision’s structure is crucial to its meaning. The
initial clause (call it the “eligibility clause”) specifies who is
eligible for relief. The concluding clause (call it the “relief
clause”) describes the two forms of relief to which eligible
persons are entitled. As the title of the provision suggests,
the main form of relief is the right of an aged-out derivative
beneficiary to retain the priority date of her original petition.
In Ruth Uy’s case, such relief would mean the difference be-
tween resuming her wait near the front of the F2B line
(which would allow her to receive a visa in short order) and
being sent to the back of the line (wWhere she would poten-
tially have to wait an additional 27 years). Brief for Re-
spondents 52.

The question in this case is which aged-out beneficiaries
of family-preference petitions are eligible for priority date

2 As the plurality explains, ante, at 53, the formula specified in para-
graph (1) subtracts out bureaucratic delays resulting from the Govern-
ment’s review of the relevant immigration paperwork. That formula is
not at issue in this case.
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retention: the aged-out beneficiaries of petitions in all five
family-preference categories (which would include respond-
ents’ children, who were derivative beneficiaries of F3 and
F4 petitions for adult children and adult siblings of U. S. citi-
zens, respectively), or the aged-out beneficiaries of only F2A
petitions for spouses and children of LPRs (the interpreta-
tion offered by the BIA)?

Congress answered that question in §1153(h)(3)’s eligibil-
ity clause, which specifies that relief is to be conferred on
any immigrant who has been “determined under [the formula
specified in] paragraph (1) to be 21 years of age or older”
for the purpose of §1153(d). As the plurality concedes, this
clause “states a condition that every aged-out beneficiary of
a preference petition satisfies”—that is, it makes eligible for
relief aged-out children within each of the F1, F2A, F2B, F3,
and F4 categories. Ante, at 57.

Congress made this clear in two mutually reinforcing
ways. First, by referring to the formula set forth in “para-
graph (1),” the statute incorporates that paragraph’s cross-
reference to §1153(h)(2). Section 1153(h)(2) in turn de-
fines the set of covered petitions to include, “with respect
to an alien child who is a derivative beneficiary under
[§ 1153(d)], a petition filed . . . for classification of the alien’s
parent under [§1153(a)].” And §1153(a) encompasses all
five family-preference categories. See §§1153(a)(1)-(4).
Second, §1153(h)(3) promises relief to those who are found
to be 21 “for the purposfe] of . . . [§1153](d),” the provision
governing derivative beneficiaries. And that provision also
unambiguously covers all five family-preference categories.
See §1153(d) (a minor child is “entitled to the same status”
as a parent who is the principal beneficiary of a petition filed
under §1153(a)); §1153(a) (setting forth the five family-
preference categories).

In short, §1153(h)(3)’s eligibility clause answers the pre-
cise question in this case: Aged-out beneficiaries within all
five categories are entitled to relief. “[T]he intent of Con-
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gress is clear,” so “that is the end of the matter.” Chevron,
467 U. S., at 842.
II

A

Because it concedes that §1153(h)(3)’s eligibility clause un-
ambiguously “encompasses every aged-out beneficiary of a
family preference petition,” ante, at 64, the plurality tries to
fit this case into a special pocket of Chevron jurisprudence
in which it says we must defer to an agency’s decision to
ignore a clear statutory command due to a conflict between
that command and another statutory provision. See ante,
at 57, 64. Thus, unlike in the usual Chevron case, where
ambiguity derives from the fact that the text does not speak
with sufficient specificity to the question at issue, the plural-
ity argues that this is a case in which ambiguity can only
arise—if it is to arise at all—if Congress has spoken clearly
on the issue in diametrically opposing ways.> As the plural-
ity frames it, §1153(h)(3)’s eligibility and relief clauses are
“Janus-faced,” and that conflict “makes possible alternative
reasonable constructions.” Ante, at 57.

3To understand the kind of conflict that can make deference appropriate
to an agency’s decision to override unambiguous statutory text, consider
the provisions at issue in National Assn. of Home Builders v. Defenders
of Wildlife, 551 U.S. 644 (2007). One provision, §402(b) of the Clean
Water Act, 33 U.S. C. §1342(b), commanded, “without qualification, that
the [Environmental Protection Agency] ‘shall approve’ a transfer applica-
tion” whenever nine exclusive criteria were satisfied. 551 U.S., at 661.
A second provision, §7(a)2) of the Endangered Species Act of 1973, 16
U. 8. C. §1536(2)(2), was “similarly imperative,” ordering “‘[e]ach Federal
agency’” to ensure that its actions were “‘not likely to jeopardize’” an
endangered species. 551 U. S., at 662. “[Alpplying [§7(a)(2)’s] language
literally,” we observed, would contravene the “mandatory and exclusive
list of [nine] criteria set forth in §402(b),” because it would “engraf[t] a
tenth criterion onto” the statute. Id., at 662-663. The agency accord-
ingly could not “simultaneously obey” both commands: It could consider 9
criteria or 10, but not both. Id., at 666. In that circumstance, we found
it appropriate to defer to the agency’s choice as to “which command must
give way.” Ibid.
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In rushing to find a conflict within the statute, the plural-
ity neglects a fundamental tenet of statutory interpretation:
We do not lightly presume that Congress has legislated in
self-contradicting terms. See A. Scalia & B. Garner, Read-
ing Law: The Interpretation of Legal Texts 180 (2012) (“The
provisions of a text should be interpreted in a way that ren-
ders them compatible, not contradictory. . . . [TThere can be
no justification for needlessly rendering provisions in conflict
if they can be interpreted harmoniously” (boldface deleted)).
That is especially true where, as here, the conflict that Con-
gress supposedly created is not between two different stat-
utes or even two separate provisions within a single statute,
but between two clauses in the same sentence. See ibid.
(“[T]t is invariably true that intelligent drafters do not
contradict themselves”). Thus, time and again we have
stressed our duty to “fit, if possible, all parts [of a statute]
into [a] harmonious whole.” FTC v. Mandel Brothers, Inc.,
359 U. S. 385, 389 (1959); see also Morton v. Mancari, 417
U. S. 535, 551 (1974) (when two provisions “are capable of co-
existence, it is the duty of the courts . . . to regard each
as effective”). In reviewing an agency’s construction of a
statute, courts “must,” we have emphasized, “interpret the
statute ‘as a . . . coherent regulatory scheme’” rather than
an internally inconsistent muddle, at war with itself and de-
fective from the day it was written. Brown & Williamson,
529 U.S,, at 133. And in doing so, courts should “[eJm-
plo[y] traditional tools of statutory construction.” INS v.
Cardoza-Fonseca, 480 U. S. 421, 446 (1987). Each of these
cautions springs from a common well: As judicious as it can
be to defer to administrative agencies, our foremost duty is,
and always has been, to give effect to the law as drafted
by Congress.

The plurality contends that deference is appropriate here
because, in its view, 8 U. S. C. §1153(h)(3)’s two clauses are
“self-contradictory.” Ante, at 75. But far from it being un-
workable (or even difficult) for the agency to obey both
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clauses, traditional tools of statutory construction reveal that
§1153(h)’s clauses are entirely compatible.

B

The plurality argues that although § 1153(h)(3)’s eligibility
clause clearly encompasses aged-out beneficiaries within all
five preference categories, the relief clause implies a con-
flicting “limitation on the eligible class of recipients.” Ante,
at 58. The plurality infers that limitation from two prem-
ises. First, it contends that no aged-out child may retain
her priority date unless her petition is also eligible for auto-
matic conversion. And second, it asserts that only aged-out
F2A beneficiaries may receive automatic conversion. As a
result, the plurality concludes, it was reasonable for the BIA
to exclude aged-out children in the four other categories
from receiving both automatic conversion and priority date
retention, thereby rendering §1153(h)(3)’s eligibility clause
defunct.

The plurality’s conclusion is wrong because its premises
are wrong. For one, §1153(h)(3) is naturally read to confer
priority date retention as an independent form of relief to
all aged-out children, regardless of whether automatic con-
version is separately available. And even if that were
wrong, the plurality’s supposition that only F2A beneficiaries
can receive automatic conversion is incorrect on its own
terms. Because either of these interpretations would treat
§1153(h)(3) as a coherent whole, the BIA’s construction was
impermissible.

1

The most obvious flaw in the plurality’s analysis is its pre-
sumption that § 1153(h)(3) permits an aged-out child to retain
her original priority date only if her petition can be automat-
ically converted. That is incorrect for many reasons.

When an immigrant is determined to have aged out of de-
rivative beneficiary status, § 1153(h)(3) prescribes two forms
of relief: “[TThe alien’s petition shall automatically be con-
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verted to the appropriate category and the alien shall retain
the original priority date issued upon receipt of the original
petition.” We have held that when a statute provides two
forms of relief in this manner, joined by the conjunction
“and,” the two remedies are “distinct.” United States v.
Ron Pair Enterprises, Inc., 489 U.S. 235, 241-242 (1989).
That understanding makes particular sense here, where Con-
gress used the mandatory word “shall” twice, once before
each form of relief. See Lexecon Inc. v. Milberg Weiss Ber-
shad Hynes & Lerach, 523 U. S. 26, 35 (1998) (“[T]he man-
datory [term] ‘shall’ . . . normally creates an obligation im-
pervious to judicial discretion”). Moreover, the two “shall”
commands operate on different subjects, further reinforcing
that they prescribe distinct remedies: An aged-out “alien’s
petition shall automatically be converted,” but it is “the
alien” herself who, in all events, “shall retain” her original
priority date. §1153(h)(3) (emphasis added).

The plurality responds with a series of examples in which
the word “and” is used to join two commands, one of which
is—as the plurality asserts here—dependent on another.
Ante, at 70-71, and n. 15. But as the plurality recognizes,
ante, at 70-71, that is hardly the only way the word can be
used. For example: “If today’s baseball game is rained out,
your ticket shall automatically be converted to a ticket for
next Saturday’s game, and you shall retain your free souve-
nir from today’s game.” Or: “If you provide the DMV with
proof of your new address, your voter registration shall auto-
matically be converted to the correct polling location, and
you shall receive in the mail an updated driver’s license.” It
is plain in both of these examples that the two commands
are distinct—the fan in the first example can keep her free
souvenir even if she cannot attend next Saturday’s game;
the new resident will receive an updated driver’s license
even if she is ineligible to vote. What the plurality does not
explain is why we should forgo the same understanding of
§1153(h)(3)’s relief clause when that would treat the statute
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as a coherent whole (and when the plurality’s alternative
interpretation would render the statute a walking self-
contradiction within the span of a few words).

With the text unavailing, the plurality turns to a policy
argument. The plurality worries that if automatic conver-
sion and priority date retention are independent benefits,
aged-out beneficiaries will be able to “hold on to a priority
date for years . .. while waiting for a relative to file a new
petition,” which might hamper U. S. Citizenship and Immi-
gration Services (USCIS) operations. Ante, at 72. But the
plurality’s fears of administrative inconvenience are belied
by the fact that USCIS has administered priority date reten-
tion in exactly this manner for years, with no apparent prob-
lems. Well before §1153(h)(3) was enacted, a regulation
provided aged-out F2A derivative beneficiaries the ability to
retain their priority dates without also providing automatic
conversion. See 8 CFR §204.2(a)(4) (permitting priority
date retention after a “separate petition” is filed); 57 Fed.
Reg. 41053, 41059 (1992) (adopting this provision). Indeed,
USCIS continues to instruct field officers that a “separate
petition” must be filed in order for such beneficiaries to “re-
tain” their “original priority date[s].” Adjudicator’s Field
Manual, ch. 21.2(c)(5), online at http://www.uscis.gov/iframe/
ilink/docView/AFM/HTML/AFM/0-0-0-1.html (all Internet
materials as visited June 5, 2014, and available in Clerk of
Court’s case file). The notion that it is somehow impossible
for an immigrant to retain her priority date contingent upon
the filing of a separate petition is therefore contradicted by
years of agency experience.

4The plurality does not dispute that USCIS has administered priority
date retention as a form of relief independent from automatic conversion
for years. Ante, at 73, n. 16. It nonetheless argues that the same ap-
proach is impermissible here for the counterintuitive reason that a pre-
existing regulation used express language limiting priority date reten-
tion to derivative beneficiaries of F2A petitions alone. See ante, at 72-73,
n. 16 (noting that 8 CFR §204.2(a)(4) permitted an aged-out beneficiary to

retain her priority date “‘if the subsequent petition is filed by the same
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In the end, the plurality suggests that we should defer to
the BIA’s all-or-nothing approach because “context compels”
it. Ante, at 71. Yet fatally absent from the plurality’s dis-
cussion of context is any mention of the first clause of the
very same provision, which, as the plurality admits, unam-
biguously confers relief upon all five categories of aged-out
children. That clause is dispositive, because—assuming
that F2A beneficiaries alone can receive automatic conver-
sion—a reading that treats automatic conversion and prior-
ity date retention as independent benefits is the only one
that would “producle] a substantive effect that is compatible
with the rest of the law.” United Sav. Assn. of Tex. v. Tim-
bers of Inwood Forest Associates, Ltd., 484 U.S. 365, 371
(1988); see also Home Builders, 551 U. S., at 666 (“‘It is a
“fundamental canon of statutory construction that the words
of a statute must be read in their context and with a view to
their place in the overall statutory scheme”’”).

petitioner’”). Congress included no such language to limit the scope of
priority date retention in 8 U. S. C. § 1153(h)(3), however, which just rein-
forces what the eligibility clause already makes clear: Priority date reten-
tion is independently available for aged-out derivative beneficiaries of all
family-preference petitions, not just F2A petitions.

The plurality also fails to account for the numerous other contexts in
which USCIS has administered priority date retention as a benefit distinct
from automatic conversion. See, e. g., § 1154(k)(3) (providing priority date
retention to unmarried adult children of LPRs whose parents become
naturalized citizens “[rlegardless of whether a petition is converted”);
8 CFR §204.5(e) (“A petition approved on behalf of an alien under [the
employment-based immigration provisions of §1153(b)] accords the alien
the priority date of the approved petition for any subsequently filed [em-
ployment] petition”); §204.12(f)(1) (a “physician beneficiary” who finds a
“new employer [who] desir[es] to petition [USCIS] on the physician’s be-
half” must submit a new petition, but “will retain the priority date from
the initial” petition). Finally, the plurality suggests that priority date
retention can operate independently of automatic conversion only if the
date to be retained is attached to a valid petition. Amnte, at 73, n. 16.
But that cannot be squared with USCIS’ longstanding practice of allowing
F2A beneficiaries to retain the priority dates from their no-longer valid
petitions upon the filing of a new petition.
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2

Even if it were somehow impossible for an aged-out child
to retain her priority date independently of automatic con-
version, the plurality is wrong to view automatic conversion
as a benefit that F2A beneficiaries alone may enjoy.

Section 1153(h)(3) provides that if an aged-out child quali-
fies for relief under the statute’s eligibility clause, “the
alien’s petition shall automatically be converted to the appro-
priate category.” Whether an aged-out beneficiary in a
given preference category may enjoy this relief turns on how
one understands the words “automatically” and “converted.”
Because the statute does not define the terms, we apply their
ordinary meaning. See Burrage v. United States, 571 U. S.
204, 210 (2014).

The ordinary meaning of “automatic” is “ ‘having the capa-
bility of starting, operating, moving, etc., independently’”
based upon some predetermined predicate event, with no
“additional decisions, contingencies, or delays.” Amnte, at 58
(quoting Random House Webster’s Unabridged Dictionary
140 (2d ed. 2001)). The ordinary meaning of “convert” is
“to change (something) into a different form.” Id., at 444.
Here, the statute specifies the form into which an aged-out
child’s petition shall be changed: another petition in the
“appropriate category.” §1153(h)(3). Tying the terms to-
gether, then, “automatic conversion” means changing an old
petition into a new petition in an appropriate category upon
the occurrence of some predicate event, without a further
decision or contingency.

All aged-out beneficiaries can have their petitions auto-
matically converted under this definition. Perhaps most
sensibly, all five categories of petitions may be converted to
an appropriate category, without any further decision or con-
tingency, upon a logical predicate event: when USCIS re-
ceives confirmation that an appropriate category exists. To
see how this would work, recall the case of Norma Uy and
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her daughter, Ruth. Norma was the principal beneficiary of
an F4 petition filed by her U. S. citizen sister; Ruth was a
derivative beneficiary of the same petition. Because Ruth
had aged out of derivative beneficiary status prior to Nor-
ma’s reaching the front of the visa line, Norma immigrated
to the United States without Ruth. Once Norma became an
LPR, however, she also became eligible to file a new petition
on Ruth’s behalf under the F2B category (unmarried adult
children of LPRs), §1153(a)(2)(B). Thus, once Norma pro-
vides confirmation of that eligibility to sponsor Ruth (i. e.,
that she is an LPR, that Ruth is her daughter, and that
she has not committed disqualifying criminal conduct, see
ante, at 47), Ruth’s original F4 petition can automatically
be converted to an F2B petition, with no additional decision
or contingency.®

Indeed, this is how USCIS already applies automatic con-
version in other contexts. For example, when an LPR has
filed an F2A petition on behalf of a spouse or child, and the
LPR subsequently becomes a U. S. citizen, a provision enti-
tled “/automatic conversion of preference classification,” 8
CFR §204.2(i), permits the F2A petition to be automatically
converted to an “immediate relative” petition, §204.2(i)(3).
See ante, at 60. Significantly, the predicate event that trig-
gers this conversion is the agency’s receipt of proof that
the petition’s sponsor has become a U. S. citizen—proof, in
other words, that there is an appropriate category into which

®0f course, just like any other beneficiary of a family visa petition, one
whose petition has been automatically converted must still satisfy the re-
quirements for actually obtaining a visa. See ante, at 48-49. For exam-
ple, all visa applicants must attach an “affidavit of support” from their
sponsors. 8 U.S.C. §1182(a)(4)(C)(ii). As is true for any other benefi-
ciary, nothing stops a sponsor from declining to swear their support for the
beneficiary of an automatically converted petition after a visa has become
available. Converting petitions upon proof of an appropriate category
therefore produces no uncertainties or contingencies that do not already
exist for all family visa applicants to begin with.
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the petition can be converted.® Section 1153(h)(3)’s auto-
matic conversion remedy can sensibly be administered in the
same way.

The plurality’s contrary conclusion that automatic
conversion is impossible for all but one category of family-
preference petitions hinges on three basic misunderstand-
ings. First, the plurality contends that automatic conver-
sion is triggered not by confirmation of the existence of
an appropriate category, but rather by a different predi-
cate event: the moment when “‘an immigrant visa number
beclomes] available for the alien’s parent.”” Ante, at 61.
This is a curious argument, not least because nothing in
§1153(h)(3) suggests it. That provision simply makes auto-
matic conversion available “[i]f the age of an alien is deter-
mined . . . to be 21 years of age or older” for purposes of
§1153(d). Section 1153(h)(3) thus states the condition that
an immigrant must satisfy to be eligible for automatic con-
version, but it nowhere commands when the conversion
should occur. There is no reason why conversion cannot
occur at the logical point just described: the moment when
USCIS receives proof that an appropriate category exists.

The plurality acknowledges that § 1153(h)(3) “does not ex-
plicitly identify th[e] point in time” at which a “petition is to
be ‘converted.”” Ante, at 61. It nevertheless suggests that
the date when a conversion occurs “is best viewed” as the
date when a visa became available for the aged-out child’s
parent. Ibid. But Congress could not have intended con-

5See Dept. of State, If You Were an LPR and Are Now a U. S. Citizen:
Upgrading a Petition, online at http:/travel.state.gov/visa/immigrants/
types/types_2991.html#5. The regulation cited by the plurality, 8 CFR
§204.2(i), is not to the contrary; it merely establishes that when an auto-
matic conversion occurs, it shall be treated as “[e]ffective upon the date
of naturalization,” §204.2(1)(3). As the State Department’s instructions
make clear, the conversion itself takes place after the new citizen “send[s]
proof of [her] U. S. citizenship to the National Visa Center.” Dept. of
State, If You Were an LPR and Are Now a U. S. Citizen: Upgrading a
Petition.
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version to occur at that point for a glaring reason: The date
on which a visa becomes available for an aged-out child’s par-
ent occurs before the point at which the child is determined
to have aged out under §1153(d)—the very requirement
§1153(h)(3) prescribes for the aged-out child to be eligible
for automatic conversion in the first place. As the plurality
explains, ante, at 48-49, such age determinations occur when
an immigration official reviews the child’s derivative visa ap-
plication, which invariably happens after a visa became avail-
able for the child’s parent as the principal beneficiary. At
best, then, the plurality’s interpretation requires USCIS to
convert petitions at a time when it does not know which peti-
tions are eligible for conversion; at worst, it requires the au-
tomatic conversion of petitions benefiting immigrants who
will never even qualify for such relief (7. e., aged-out immi-
grants who, for any number of reasons, never file a visa appli-
cation and so are never determined by officials to be older
than 21).

Faced with this fact, the plurality falls back to the position
that automatic conversion must merely be viewed as having
occurred “as of thle] . . . date” when a parent’s visa becomes
available, although the actual “assess[ment]” of the conver-
sion will necessarily occur at some future point in time.
Ante, at 67, n. 13. That approach, however, introduces pre-
cisely the kind of “additional decisions, contingencies, and
delays” that the plurality regards as inconsistent with the
ordinary meaning of “automatic,” ante, at 58. For even
under the plurality’s view, automatic conversion cannot actu-
ally be “assesse[d]” until and unless the aged-out child de-
cides to apply for a visa and officials assessing the child’s
application deem her to have aged out (events which may
themselves be contingent on the child’s parent first filing her
own successful visa application, see ante, at 49). The far sim-
pler approach is for conversion to occur automatically upon
the most logical moment suggested by the statute: the mo-
ment when USCIS confirms that an “appropriate category”
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exists, §1153(h)(3). Indeed, the plurality fails to explain
why this cannot be the proper predicate; it simply dismisses
such an approach as supported “only” by “a single-minded
resolve . . . to grant relief to every possible aged-out benefi-
ciary.” Ante, at 67, n. 13. But that criticism is revealing:
The “single-minded resolve” the plurality maligns is Con-
gress’ own, for it is Congress that expressly provided, in the
eligibility clause, for aged-out beneficiaries in all five catego-
ries to be granted relief.

The plurality’s second argument is a corollary of its first.
If automatic conversion must occur when a visa first becomes
available for a parent, the plurality frets, that will mean an
aged-out child will have her petition automatically converted
before immigration officials can ascertain whether her parent
is even qualified to sponsor her. See ante, at 60-61. True
enough, but that only confirms that it makes no sense to force
USCIS to convert petitions so prematurely. The plurality’s
fears can all be averted by having automatic conversion
occur, as with petitions sponsored by LPRs who later be-
come U. S. citizens, supra, at 92-95, when USCIS receives
confirmation that conversion is appropriate.”

"The plurality is unsatisfied with this approach to automatic conversion
on the theory that, in order to eliminate all additional “decisions, contin-
gencies, or delays” in the process, this solution postpones the moment
of “conversion” until the necessary contingencies are satisfied. Yet the
plurality’s approach does the same thing, because even on its account,
some “decisions, contingencies, or delays” must occur before conversion
can actually be assessed by immigration officials (i. e., a parent’s visa must
become available, the child must apply for a visa, and immigration officials
must deem her to have aged out, see supra this page). So the only ques-
tion is whether the “conversion” should be considered to occur after all
“decisions, contingencies, or delays” are in the past such that there is an
appropriate category for conversion, or after only some. The former un-
derstanding would allow the unambiguous language of the eligibility
clause to be carried into effect; the latter would preclude relief for four
categories of derivative beneficiaries. In support of its restrictive inter-
pretation, the plurality offers only the argument that converting a petition
upon proof of an appropriate category would require the “filing of a new
document . . . that shows the parent’s eligibility to sponsor her aged-out
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The plurality’s final argument is that something about the
term “conversion” precludes relief for all but the aged-out
derivative beneficiaries of F2A petitions. The plurality ac-
cepts that “conversion” will always require changing some
aspects of a petition, including its preference category (e. g.,
from F2A to F2B) and the identity of its principal beneficiary
(e. g., from an aged-out child’s parent to the child). But the
plurality asserts that a related kind of change is entirely off
the table: a change to the identity of the petition’s sponsor.
Ante, at b8. If a converted petition requires a different
sponsor than the original petition, the plurality suggests,
then it cannot be “converted” at all.

The plurality points to nothing in the plain meaning of
“conversion” that supports this distinction. It instead ar-
gues that a “conversion” cannot entail a change to the iden-
tity of a petition’s sponsor because that is “the exclusive way
immigration law used the term when Congress enacted the
CSPA.” Ante, at 59. But immigration law has long al-
lowed petitions to be converted from one category to another
in contexts where doing so requires changing the sponsor’s
identity. In 2006, for example, the Secretary of Homeland
Security promulgated a regulatory provision entitled “auto-
matic conversion of preference classification,” 8 CFR
§204.2(1)(1)(iv), which allows the automatic conversion of a
petition filed by a U. S. citizen on behalf of her spouse to
a widower petition if the citizen dies before the petition is
approved. That conversion requires changing the sponsor
from the citizen to the widower himself. The fact that the
agency used the word “conversion” to refer to a process in
which the petition’s sponsor was changed, just a few years
after 8 U.S. C. §1153(h)(3) was enacted, strongly suggests
that the term did not have the exclusive meaning that the
plurality suggests. Similarly, §1154(a)(1)(D)(i)(I1I), a provi-
sion enacted two years before §1153(h)(3), see Victims of

[child].” Amte, at 69, n. 14. The fact that a statute may require an
agency to process a form is not a reason to disregard a coherent reading
of a statute in favor of a self-contradictory one.
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Trafficking and Violence Protection Act of 2000, 114 Stat.
1522, provides that a petition filed by a battered spouse on
behalf of her child “shall be considered” a self-petition filed
by the child herself if the child ages out—a conversion that
obviously requires changing the identity of the sponsor from
the battered spouse to the aged-out child. And §1153(h)(4)
confirms that such “self-petitioners” are entitled to
§1153(h)(3)’s automatic conversion remedy. The plurality
never explains how it can be mandatory to “convert” the
identity of the sponsors in these contexts yet impermissible
to “convert” the sponsors of the petitions at issue here—
an understanding that is especially implausible in light of
Congress’ command that such petitions “shall automatically
be converted to the appropriate category.” §1153(h)(3).%

II1

The concurrence reaches the same result as the plurality
does, but for a different reason. It begins by recognizing

8 Moreover, had Congress actually intended to permit relief only where
a new petition has the same sponsor as the original petition, it had a
ready model in the language of a pre-existing regulation. See 8 CFR
§204.2(a)(4) (conferring priority date retention on a derivative beneficiary
only “if the subsequent petition is filed by the same petitioner”). If it
had wanted to limit § 11563(h)(3) to just the beneficiaries preferred by the
BIA, “Congress could easily have said so.” Kucana v. Holder, 558 U. S.
233, 248 (2010).

The plurality’s argument that a “conversion” cannot entail a change to
a petition’s sponsor ultimately boils down to this: A “conversion” cannot
include “any substantive alteration” to a petition, ante, at 58, except when
it can. For example, a “conversion” can (indeed, must) entail changing a
petition’s family-preference category and changing the petition’s principal
beneficiary (from the aged-out child’s parent to the child herself). And
the plurality concedes that in other contexts, conversion must entail
changing the identity of a petition’s sponsor from the beneficiary’s qualify-
ing relative to the beneficiary himself. Ante, at 59-60, n. 10. The plural-
ity does not explain why the word “conversion” can encompass all of these
other substantive alterations, but not a change to the identity of a peti-
tion’s sponsor in just this case.
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that §1153(h)(3)’s eligibility clause “states a condition” that
is satisfied by aged-out “beneficiaries from any preference
category.” Ante, at 77 (ROBERTS, C. J., concurring in judg-
ment). The concurrence thus acknowledges that the eligi-
bility clause encompasses aged-out beneficiaries of family-
preference petitions in the F1, F2A, F2B, F3, and F4
categories.

The concurrence nonetheless concludes that the BIA was
free to exclude F1, F2B, F3, and F4 beneficiaries from the
clear scope of the eligibility clause because of a perceived
ambiguity as to which beneficiaries can receive “automatic
conversion.” See ante, at 79 (“Congress did not speak
clearly to which petitions can ‘automatically be converted’”).
In other words, the concurrence concludes that it was reason-
able for the agency to ignore the clear text of the eligibility
clause because the phrase “automatic conversion” might
be read in a manner that would benefit F2A beneficiaries
alone.

This is an unusual way to interpret a statute. The concur-
rence identifies no case in which we have deferred to an
agency’s decision to use ambiguity in one portion of a statute
as a license to ignore another statutory provision that is per-
fectly clear. To the contrary, “[a] provision that may seem
ambiguous in isolation is often clarified by the remainder of
the statutory scheme . . . because only one of the permissible
meanings produces a substantive effect that is compatible
with the rest of the law.” United Sav. Assn. of Tex., 484
U.S., at 371.

The concurrence justifies its conclusion only by treating
the eligibility clause as a nullity. The concurrence is quite
candid about its approach, arguing that §11563(h)(3)’s relief
clause is its “only operative provision” and that the eligibility
clause does not “grant anything to anyone.” Ante, at 7.
Yet “[i]t is our duty ‘to give effect, if possible, to every clause
and word of a statute.”” United States v. Menasche, 348
U. S. 528, 538-539 (1955). And there is an easy way to give
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meaning to the eligibility clause: The clause identifies who
is entitled to the benefits specified in the ensuing relief
clause.

The concurrence relies ultimately on an irrelevant hypo-
thetical: “If a student is determined to be enrolled at an ac-
credited university, the student’s cost of off-campus housing
shall be deductible on her tax return.” Amnte, at 77. In this
example, the concurrence points out, it is “apparent . . . that
an enrolled student who lives on campus is not entitled to
the deduction, even though the student falls within the con-
ditional first clause.” Amnte, at 77-78. That is correct, but
it says nothing about this case. For in the hypothetical, it is
plain that the promised relief (a tax deduction for off-campus
housing) cannot apply to the persons at issue (students who
live on campus). Here, however, the relief promised in
§1153(h)(3) (priority date retention and automatic conver-
sion) can be given to persons specified in the initial eligibility
clause (aged-out children in all five family-preference catego-
ries). See supra, at 88-99. And once one recognizes that
aged-out children in each category unambiguously covered
by the eligibility clause can receive relief, the BIA’s view
that no children in four of those categories can ever receive
any relief cannot be reasonable.’

9More fundamentally, the concurrence’s hypothetical is irrelevant be-
cause it altogether ignores a critical feature of the statute before us:
§1153(h)(2)’s express enumeration of the covered petitions to include peti-
tions filed within the F1, F2A, F2B, F3, and F4 preference categories.
See supra, at 85. A proper analogy would therefore be a provision that
says the following: “If a student is determined to be enrolled at an accred-
ited junior college, community college, or 4-year college, the student’s
room and board shall be tax-deductible and the student shall receive fi-
nancial aid.” Is there any permissible reading of this provision under
which, although expressly covered in the eligibility clause, all junior and
community college students are categorically forbidden to receive both the
tax deduction and financial aid? Of course not. And that would be true
even if the term “room and board” were ambiguous and thus open to an
interpretation under which only 4-year students could receive the tax de-
duction. Likewise here, where F1, F2B, F3, and F4 derivative benefici-
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Congress faced a difficult choice when it enacted
§1153(h)(3). Given the “zero-sum world of allocating a lim-
ited number of visas,” ante, at 75, Congress could have re-
quired aged-out children like Ruth Uy to lose their place in
line and wait many additional years (or even decades) before
being reunited with their parents, or it could have enabled
such immigrants to retain their place in line—albeit at the
cost of extending the wait for other immigrants by some
shorter amount. Whatever one might think of the policy
arguments on each side, however, this much is clear: Con-
gress made a choice. The plurality’s contrary view—that
Congress actually delegated the choice to the BIA in a
statute that unambiguously encompasses aged-out children
in all five preference categories and commands that they
“shall retain the[ir] original priority date[s],” §1153(h)(3)—
is untenable.

In the end, then, this case should have been resolved under
a commonsense approach to statutory interpretation: Using
traditional tools of statutory construction, agencies and
courts should try to give effect to a statute’s clear text before
concluding that Congress has legislated in conflicting and un-
intelligible terms. Here, there are straightforward inter-
pretations of § 11563(h)(3) that allow it to function as a coher-
ent whole. Because the BIA and the Court ignore these
interpretations and advance a construction that contravenes
the language Congress wrote, I respectfully dissent.

aries may not be categorically excluded from relief because they are indis-
putably covered by § 1153(h)(3)’s eligibility clause and able to receive the
relief described in the relief clause.
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POM WONDERFUL LLC ». COCA-COLA CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 12-761. Argued April 21, 2014—Decided June 12, 2014

This case involves the intersection of two federal statutes. The Lanham
Act permits one competitor to sue another for unfair competition arising
from false or misleading product descriptions. 15 U.S. C. §1125. The
Federal Food, Drug, and Cosmetic Act (FDCA) prohibits the misbrand-
ing of food and drink. 21 U.S.C. §§321(f), 331. To implement the
FDCA’s provisions, the Food and Drug Administration (FDA) has pro-
mulgated regulations regarding food and beverage labeling, including
one concerning juice blends. Unlike the Lanham Act, which relies in
large part for its enforcement on private suits brought by injured com-
petitors, the FDCA and its regulations give the United States nearly
exclusive enforcement authority and do not permit private enforcement
suits. The FDCA also pre-empts certain state misbranding laws.

Petitioner POM Wonderful LLC, which produces, markets, and sells,
nter alia, a pomegranate-blueberry juice blend, filed a Lanham Act suit
against respondent Coca-Cola Company, alleging that the name, label,
marketing, and advertising of one of Coca-Cola’s juice blends mislead
consumers into believing the product consists predominantly of pome-
granate and blueberry juice when it in fact consists predominantly of
less expensive apple and grape juices, and that the ensuing confusion
causes POM to lose sales. The District Court granted partial summary
judgment to Coca-Cola, ruling that the FDCA and its regulations pre-
clude Lanham Act challenges to the name and label of Coca-Cola’s juice
blend. The Ninth Circuit affirmed in relevant part.

Held: Competitors may bring Lanham Act claims like POM’s challenging
food and beverage labels regulated by the FDCA. Pp. 111-121.
(@) This result is based on the following premises. First, this is not
a pre-emption case, for it does not raise the question whether state law
is pre-empted by a federal law, see Wyeth v. Levine, 555 U. S. 55, 563,
but instead concerns the alleged preclusion of a cause of action under
one federal statute by the provisions of another federal statute. Pre-
emption principles may nonetheless be instructive insofar as they are
designed to assess the interaction of laws bearing on the same subject.
Second, this is a statutory interpretation case; and analysis of the statu-
tory text, aided by established interpretation rules, controls. See
Chickasaw Nation v. United States, 534 U. S. 84, 94. While a principle
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of interpretation may be countered “by some maxim pointing in a differ-
ent direction,” Circuit City Stores, Inc. v. Adams, 532 U. S. 105, 115,
this Court need not decide what maxim establishes the proper frame-
work here: Even assuming that Coca-Cola is correct that the Court’s
task is to reconcile or harmonize the statutes instead of to determine
whether one statute is an implied repeal in part of another statute,
Coca-Cola is incorrect that the best way to do that is to bar POM’s
Lanham Act claim. Pp. 111-113.

(b) Neither the Lanham Act nor the FDCA, in express terms, forbids
or limits Lanham Act claims challenging labels that are regulated by
the FDCA. The absence of such a textual provision when the Lanham
Act and the FDCA have coexisted for over 70 years is “powerful evi-
dence that Congress did not intend FDA oversight to be the exclusive
means” of ensuring proper food and beverage labeling. See Wyeth,
supra, at 575.  In addition, and contrary to Coca-Cola’s argument, Con-
gress, by taking care to pre-empt only some state laws, if anything indi-
cated it did not intend the FDCA to preclude requirements arising from
other sources. See Setser v. United States, 566 U.S. 231, 238-239.
The structures of the FDCA and the Lanham Act reinforce this conclu-
sion. Where two statutes are complementary, it would show disregard
for the congressional design to hold that Congress intended one federal
statute nonetheless to preclude the operation of the other. See J. E. M.
Ag Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U. S. 124, 144. The
Lanham Act and the FDCA complement each other in major respects,
for each has its own scope and purpose. Both touch on food and bever-
age labeling, but the Lanham Act protects commercial interests against
unfair competition, while the FDCA protects public health and safety.
They also complement each other with respect to remedies. The
FDCA’s enforcement is largely committed to the FDA, while the Lan-
ham Act empowers private parties to sue competitors to protect their
interests on a case-by-case basis. Allowing Lanham Act suits takes
advantage of synergies among multiple methods of regulation. A hold-
ing that the FDCA precludes Lanham Act claims challenging food and
beverage labels also could lead to a result that Congress likely did not
intend. Because the FDA does not necessarily pursue enforcement
measures regarding all objectionable labels, preclusion of Lanham Act
claims could leave commercial interests—and indirectly the public at
large—with less effective protection in the food and beverage labeling
realm than in other less regulated industries. Pp. 113-116.

(c) Coca-Cola’s arguments do not support its claim that preclusion is
proper because Congress intended national uniformity in food and bev-
erage labeling. First, the FDCA’s delegation of enforcement authority
to the Federal Government does not indicate that Congress intended to
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foreclose private enforcement of other federal statutes. Second, the
FDCA’s express pre-emption provision applies by its terms to state, not
federal, law. Even if it were proper to stray from that text, it is not
clear that Coca-Cola’s national uniformity assertions reflect the congres-
sional design. Finally, the FDCA and its implementing regulations
may address food and beverage labeling with more specificity than the
Lanham Act, but this specificity would matter only if the two Acts can-
not be implemented in full at the same time. Here, neither the statu-
tory structure nor the empirical evidence of which the Court is aware
indicates there will be any difficulty in fully enforcing each statute ac-
cording to its terms. Pp. 116-118.

(d) The Government’s intermediate position—that a Lanham Act
claim is precluded “to the extent the FDCA or FDA regulations specifi-
cally require or authorize the challenged aspects of [the] label,” and
that this rule precludes POM’s challenge to the name of Coca-Cola’s
product—is flawed, for the Government assumes that the FDCA and its
regulations are a ceiling on the regulation of food and beverage labeling
when Congress intended the Lanham Act and the FDCA to complement
each other with respect to labeling. Though the FDA’s rulemaking al-
ludes at one point to a balance of interests, it neither discusses nor
cites the Lanham Act; and the Government points to no other statement
suggesting that the FDA considered the full scope of interests protected
by the Lanham Act. Even if agency regulations with the force of law
that purport to bar other legal remedies may do so, it is a bridge too
far to accept an agency’s after-the-fact statement to justify that result
here. An agency may not reorder federal statutory rights without con-
gressional authorization. Pp. 118-121.

679 F. 3d 1170, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except BREYER, J., who took no part in the consideration or
decision of the case.

Seth P. Waxman argued the cause for petitioner. With
him on the briefs were Randolph D. Moss, Brian M. Boyn-
ton, Felicia H. Ellsworth, Francesco Valentini, Craig B.
Cooper, and Andrew S. Clare.

Melissa Arbus Sherry argued the cause for the United
States as amicus curiae supporting vacatur and remand.
With her on the brief were Solicitor General Verrilli, As-
sistant Attorney General Delery, Deputy Solicitor General
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Kneedler, Mark B. Stern, Sushma Soni, and William B.
Schultz.

Kathleen M. Sullivan argued the cause for respondent.
With her on the brief were Faith E. Gay, Sanford 1. Weis-
burst, Todd Anten, Yelena Konanova, Steven A. Zalesin, and
Travis J. Tu.*

JUSTICE KENNEDY delivered the opinion of the Court.

POM Wonderful LLC makes and sells pomegranate juice
products, including a pomegranate-blueberry juice blend.
App. 23a. One of POM’s competitors is The Coca-Cola Com-
pany. Coca-Cola’s Minute Maid Division makes a juice blend
sold with a label that, in describing the contents, displays the
words “pomegranate blueberry” with far more prominence
than other words on the label that show the juice to be a
blend of five juices. In truth, the Coca-Cola product con-
tains but 0.3% pomegranate juice and 0.2% blueberry juice.

*Briefs of amici curiae urging reversal were filed for the State of
Alaska et al. by Michael C. Geraghty, Attorney General of Alaska, Lawra
Fox, Assistant Attorney General, and Dan Schweitzer, and by the Attor-
neys General for their respective States as follows: David M. Louie of
Hawaii, Gregory F. Zoeller of Indiana, Janet T. Mills of Maine, Martha
Coakley of Massachusetts, Chris Koster of Missouri, Catherine Cortez
Masto of Nevada, Joseph A. Foster of New Hampshire, Ellen F. Rosen-
blum of Oregon, and Robert E. Cooper, Jr., of Tennessee; for the Interna-
tional Trademark Association by Saul H. Perloff, Mark Emery, and Steven
B. Pokotilow; for Public Citizen, Inc., et al. by Allison M. Zieve and Scott
L. Nelson; and for Donald Kennedy by Jonathan S. Massey.

Briefs of amici curiae urging affirmance were filed for the American
Beverage Association by Paul D. Clement, Jeffrey M. Harris, and Amy
E. Hancock; for the Chamber of Commerce of the United States et al. by
Bert W. Rein, William S. Consovoy, Kate Comerford Todd, Tyler R.
Green, and Karin F. R. Moore; for DRI-The Voice of the Defense Bar by
J. Michael Weston, Mary Massaron Ross, and Josephine A. DeLorenzo;
and for Michael Friedman by Partha P. Chattoraj.

Briefs of amici curiae were filed for the American Intellectual Property
Law Association by Peter J. Sullivan; and for the Generic Pharmaceutical
Association by William M. Kay and Ira J. Levy.
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Alleging that the use of that label is deceptive and mis-
leading, POM sued Coca-Cola under §43 of the Lanham Act.
60 Stat. 441, as amended, 15 U. S. C. §1125. That provision
allows one competitor to sue another if it alleges unfair com-
petition arising from false or misleading product descrip-
tions. The Court of Appeals for the Ninth Circuit held that,
in the realm of labeling for food and beverages, a Lanham
Act claim like POM’s is precluded by a second federal statute.
The second statute is the Federal Food, Drug, and Cosmetic
Act (FDCA), which forbids the misbranding of food, includ-
ing by means of false or misleading labeling. §§301, 403, 52
Stat. 1042, 1047, as amended, 21 U. S. C. §§331, 343.

The ruling that POM’s Lanham Act cause of action is pre-
cluded by the FDCA was incorrect. There is no statutory
text or established interpretive principle to support the con-
tention that the FDCA precludes Lanham Act suits like the
one brought by POM in this case. Nothing in the text, his-
tory, or structure of the FDCA or the Lanham Act shows
the congressional purpose or design to forbid these suits.
Quite to the contrary, the FDCA and the Lanham Act com-
plement each other in the federal regulation of misleading
food and beverage labels. Competitors, in their own inter-
est, may bring Lanham Act claims like POM’s that challenge
food and beverage labels that are regulated by the FDCA.

I
A

This case concerns the intersection and complementarity
of these two federal laws. A proper beginning point is a
description of the statutes.

Congress enacted the Lanham Act nearly seven decades
ago. See 60 Stat. 427 (1946). As the Court explained ear-
lier this Term, it “requires no guesswork” to ascertain
Congress’ intent regarding this federal law, for Congress
included a “detailed statement of the statute’s purposes.”
Lexmark Int’l, Inc. v. Static Control Components, Inc., 572


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 102 (2014) 107

Opinion of the Court

U.S. 118, 131 (2014). Section 45 of the Lanham Act
provides:

“The intent of this chapter is to regulate commerce
within the control of Congress by making actionable the
deceptive and misleading use of marks in such com-
merce; to protect registered marks used in such com-
merce from interference by State, or territorial legisla-
tion; to protect persons engaged in such commerce
against unfair competition; to prevent fraud and decep-
tion in such commerce by the use of reproductions, cop-
ies, counterfeits, or colorable imitations of registered
marks; and to provide rights and remedies stipulated by
treaties and conventions respecting trademarks, trade
names, and unfair competition entered into between the
United States and foreign nations.” 15 U.S. C. §1127.

The Lanham Act’s trademark provisions are the primary
means of achieving these ends. But the Act also creates
a federal remedy “that goes beyond trademark protection.”
Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U. S.
23, 29 (2003). The broader remedy is at issue here.

The Lanham Act creates a cause of action for unfair
competition through misleading advertising or labeling.
Though in the end consumers also benefit from the Act’s
proper enforcement, the cause of action is for competitors,
not consumers.

The term “competitor” is used in this opinion to indicate
all those within the class of persons and entities protected
by the Lanham Act. Competitors are within the class that
may invoke the Lanham Act because they may suffer “an
injury to a commercial interest in sales or business reputa-
tion proximately caused by [a] defendant’s misrepresenta-
tions.” Lexmark, supra, at 140. The petitioner here as-
serts injury as a competitor.

The cause of action the Act creates imposes civil liability
on any person who “uses in commerce any word, term, name,
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symbol, or device, or any combination thereof, or any false
designation of origin, false or misleading description of fact,
or false or misleading representation of fact, which . . .
misrepresents the nature, characteristics, qualities, or geo-
graphic origin of his or her or another person’s goods, serv-
ices, or commercial activities.” 15 U.S. C. §1125(a)(1). As
the Court held this Term, the private remedy may be in-
voked only by those who “allege an injury to a commercial
interest in reputation or sales. A consumer who is hood-
winked into purchasing a disappointing product may well
have an injury-in-fact cognizable under Article III, but he
cannot invoke the protection of the Lanham Act.” Lex-
mark, 572 U. S., at 132. This principle reflects the Lanham
Act’s purpose of “‘protect[ing] persons engaged in [com-
merce within the control of Congress] against unfair com-
petition.”” Id., at 131. POM’s cause of action would be
straightforward enough but for Coca-Cola’s contention that
a separate federal statutory regime, the FDCA, allows it to
use the label in question and in fact precludes the Lanham
Act claim.

So the FDCA is the second statute to be discussed. The
FDCA statutory regime is designed primarily to protect the
health and safety of the public at large. See 62 Cases of
Jam v. United States, 340 U. S. 593, 596 (1951); FDCA, §401,
52 Stat. 1046, 21 U. S. C. §341 (agency may issue certain reg-
ulations to “promote honesty and fair dealing in the interest
of consumers”). The FDCA prohibits the misbranding of
food and drink. §§321(f), 331. A food or drink is deemed
misbranded if, inter alia, “its labeling is false or misleading,”
§343(a), information required to appear on its label “is not
prominently placed thereon,” § 343(f), or a label does not bear
“the common or usual name of the food, if any there be,”
§343(@i). To implement these provisions, the Food and Drug
Administration (FDA) promulgated regulations regarding
food and beverage labeling, including the labeling of mixes
of different types of juice into one juice blend. See 21 CFR
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§102.33 (2013). One provision of those regulations is partic-
ularly relevant to this case: If a juice blend does not name
all the juices it contains and mentions only juices that are
not predominant in the blend, then it must either declare the
percentage content of the named juice or “[ilndicate that the
named juice is present as a flavor or flavoring,” e. g., “rasp-
berry and cranberry flavored juice drink.” §102.33(d). The
Government represents that the FDA does not preapprove
juice labels under these regulations. See Brief for United
States as Amicus Curiae in Opposition 16. That contrasts
with the FDA’s regulation of other types of labels, such as
drug labels, see 21 U. S. C. §355(d), and is consistent with the
less extensive role the FDA plays in the regulation of food
than in the regulation of drugs.

Unlike the Lanham Act, which relies in substantial part
for its enforcement on private suits brought by injured com-
petitors, the FDCA and its regulations provide the United
States with nearly exclusive enforcement authority, includ-
ing the authority to seek criminal sanctions in some circum-
stances. §§333(a), 337. Private parties may not bring en-
forcement suits. §337. Also unlike the Lanham Act, the
FDCA contains a provision pre-empting certain state laws
on misbranding. That provision, which Congress added to
the FDCA in the Nutrition Labeling and Education Act of
1990, § 6, 104 Stat. 2362, forecloses a “State or political subdi-
vision of a State” from establishing requirements that are of
the type but “not identical to” the requirements in some of
the misbranding provisions of the FDCA. 21 U. S. C. §343-
1(a). It does not address, or refer to, other federal statutes
or the preclusion thereof.

B

POM Wonderful LLC is a grower of pomegranates and a
distributor of pomegranate juices. Through its POM Won-
derful brand, POM produces, markets, and sells a variety
of pomegranate products, including a pomegranate-blueberry
juice blend. App. 23a.
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POM competes in the pomegranate-blueberry juice market
with The Coca-Cola Company. Coca-Cola, under its Minute
Maid brand, created a juice blend containing 99.4% apple and
grape juices, 0.3% pomegranate juice, 0.2% blueberry juice,
and 0.1% raspberry juice. Id., at 38a; Brief for Respond-
ent 8. Despite the minuscule amount of pomegranate and
blueberry juices in the blend, the front label of the Coca-Cola
product displays the words “pomegranate blueberry” in all
capital letters, on two separate lines. App. 38a. Below
those words, Coca-Cola placed the phrase “flavored blend of
5 juices” in much smaller type. Ibid. And below that
phrase, in still smaller type, were the words “from concen-
trate with added ingredients”—and, with a line break before
the final phrase—"“and other natural flavors.” Ibid. The
product’s front label also displays a vignette of blueberries,
grapes, and raspberries in front of a halved pomegranate and
a halved apple. Ibid.

Claiming that Coca-Cola’s label tricks and deceives con-
sumers, all to POM’s injury as a competitor, POM brought
suit under the Lanham Act. POM alleged that the name,
label, marketing, and advertising of Coca-Cola’s juice blend
mislead consumers into believing the product consists pre-
dominantly of pomegranate and blueberry juice when it in
fact consists predominantly of less expensive apple and grape
juices. Id., at 27a. That confusion, POM complained,
causes it to lose sales. Id., at 28a. POM sought damages
and injunctive relief. Id., at 32a-33a.

The District Court granted partial summary judgment to
Coca-Cola on POM’s Lanham Act claim, ruling that the
FDCA and its regulations preclude challenges to the name
and label of Coca-Cola’s juice blend. The District Court rea-
soned that in the juice-blend regulations the “FDA has di-
rectly spoken on the issues that form the basis of Pom’s
Lanham Act claim against the naming and labeling of” Coca-
Cola’s product, but has not prohibited any, and indeed ex-
pressly has permitted some, aspects of Coca-Cola’s label.
727 F. Supp. 2d 849, 871-873 (CD Cal. 2010).
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The Court of Appeals for the Ninth Circuit affirmed in
relevant part. Like the District Court, the Court of Ap-
peals reasoned that Congress decided “to entrust matters of
juice beverage labeling to the FDA”; the FDA has promul-
gated “comprehensive regulation of that labeling”; and the
FDA “apparently” has not imposed the requirements on
Coca-Cola’s label that are sought by POM. 679 F. 3d 1170,
1178 (2012). “[U]nder [Circuit] precedent,” the Court of Ap-
peals explained, “for a court to act when the FDA has not—
despite regulating extensively in this area—would risk
undercutting the FDA’s expert judgments and authority.”
Id., at 1177. For these reasons, and “[oJut of respect for the
statutory and regulatory scheme,” the Court of Appeals
barred POM’s Lanham Act claim. Id., at 1178.

II
A

This Court granted certiorari to consider whether a pri-
vate party may bring a Lanham Act claim challenging a food
label that is regulated by the FDCA. 571 U. S. 1118 (2014).
The answer to that question is based on the following
premises.

First, this is not a pre-emption case. In pre-emption
cases, the question is whether state law is pre-empted by a
federal statute, or in some instances, a federal agency action.
See Wyeth v. Levine, 555 U. S. 555, 563 (2009). This case,
however, concerns the alleged preclusion of a cause of action
under one federal statute by the provisions of another fed-
eral statute. So the state-federal balance does not frame
the inquiry. Because this is a preclusion case, any “pre-
sumption against pre-emption,” id., at 565, n. 3, has no force.
In addition, the preclusion analysis is not governed by the
Court’s complex categorization of the types of pre-emption.
See Crosby v. National Foreign Trade Council, 530 U. S.
363, 372-373 (2000). Although the Court’s pre-emption
precedent does not govern preclusion analysis in this case,
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its principles are instructive insofar as they are designed to
assess the interaction of laws that bear on the same subject.

Second, this is a statutory interpretation case and the
Court relies on traditional rules of statutory interpretation.
That does not change because the case involves multiple fed-
eral statutes. See FDA v. Brown & Williamson Tobacco
Corp., 529 U. S. 120, 137-139 (2000). Nor does it change be-
cause an agency is involved. See ibid. Analysis of the stat-
utory text, aided by established principles of interpretation,
controls. See Chickasaw Nation v. United States, 534 U. S.
84, 94 (2001).

A principle of interpretation is “often countered, of course,
by some maxim pointing in a different direction.” Circuit
City Stores, Inc. v. Adams, 532 U. S. 105, 115 (2001). It is
thus unsurprising that in this case a threshold dispute has
arisen as to which of two competing maxims establishes the
proper framework for decision. POM argues that this case
concerns whether one statute, the FDCA as amended, is an
“implied repeal” in part of another statute, 1. e., the Lanham
Act. See, e. g., Carcieri v. Salazar, 555 U. S. 379, 395 (2009).
POM contends that in such cases courts must give full effect
to both statutes unless they are in “irreconcilable conflict,”
see 1bid., and that this high standard is not satisfied here.
Coca-Cola resists this canon and its high standard. Coca-
Cola argues that the case concerns whether a more speci-
fic law, the FDCA, clarifies or narrows the scope of a more
general law, the Lanham Act. See, e.g., United States v.
Fausto, 484 U. S. 439, 453 (1988); Brief for Respondent 18.
The Court’s task, it claims, is to “reconcille]” the laws, ibid.,
and it says the best reconciliation is that the more specific
provisions of the FDCA bar certain causes of action author-
ized in a general manner by the Lanham Act.

The Court does not need to resolve this dispute. Even
assuming that Coca-Cola is correct that the Court’s task is
to reconcile or harmonize the statutes and not, as POM
urges, to enforce both statutes in full unless there is a genu-
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inely irreconcilable conflict, Coca-Cola is incorrect that the
best way to harmonize the statutes is to bar POM’s Lanham
Act claim.

B

Beginning with the text of the two statutes, it must be
observed that neither the Lanham Act nor the FDCA, in
express terms, forbids or limits Lanham Act claims challeng-
ing labels that are regulated by the FDCA. By its terms,
the Lanham Act subjects to suit any person who “misrepre-
sents the nature, characteristics, qualities, or geographic ori-
gin” of goods or services. 15 U.S.C. §1125(a). This com-
prehensive imposition of liability extends, by its own terms,
to misrepresentations on labels, including food and beverage
labels. No other provision in the Lanham Act limits that
understanding or purports to govern the relevant interaction
between the Lanham Act and the FDCA. And the FDCA,
by its terms, does not preclude Lanham Act suits. In conse-
quence, food and beverage labels regulated by the FDCA are
not, under the terms of either statute, off limits to Lanham
Act claims. No textual provision in either statute discloses
a purpose to bar unfair competition claims like POM’s.

This absence is of special significance because the Lanham
Act and the FDCA have coexisted since the passage of the
Lanham Act in 1946. 60 Stat. 427 (1946); ch. 675, 52 Stat.
1040. If Congress had concluded, in light of experience, that
Lanham Act suits could interfere with the FDCA, it might
well have enacted a provision addressing the issue during
these 70 years. See Wyeth, supra, at 574 (“If Congress
thought state-law suits posed an obstacle to its objectives, it
surely would have enacted an express pre-emption provision
at some point during the FDCA’s 70-year history”). Con-
gress enacted amendments to the FDCA and the Lanham
Act, see, e. g., Nutrition Labeling and Education Act of 1990,
104 Stat. 2353; Trademark Law Revision Act of 1988, §132,
102 Stat. 3946, including an amendment that added to the
FDCA an express pre-emption provision with respect to
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state laws addressing food and beverage misbranding, §6,
104 Stat. 2362. Yet Congress did not enact a provision ad-
dressing the preclusion of other federal laws that might bear
on food and beverage labeling. This is “powerful evidence
that Congress did not intend FDA oversight to be the exclu-
sive means” of ensuring proper food and beverage labeling.
See Wyeth, 555 U. S., at 575.

Perhaps the closest the statutes come to addressing the
preclusion of the Lanham Act claim at issue here is the pre-
emption provision added to the FDCA in 1990 as part of
the Nutrition Labeling and Education Act. See 21 U. S. C.
§343-1. But, far from expressly precluding suits arising
under other federal laws, the provision if anything suggests
that Lanham Act suits are not precluded.

This pre-emption provision prohibits a “State or political
subdivision of a State” from imposing requirements that are
of the type but “not identical to” corresponding FDCA
requirements for food and beverage labeling. [Ibid. It is
significant that the complex pre-emption provision distin-
guishes among different FDCA requirements. It forbids
state-law requirements that are of the type but not identical
to only certain FDCA provisions with respect to food and
beverage labeling. See §§343-1(a)(1)-(5) (citing some but
not all of the subsections of § 343); § 6, 104 Stat. 2362 (codified
at 21 U.S. C. §343-1, and note following). Just as signifi-
cant, the provision does not refer to requirements imposed
by other sources of law, such as federal statutes. For pur-
poses of deciding whether the FDCA displaces a regulatory
or liability scheme in another statute, it makes a substantial
difference whether that other statute is state or federal. By
taking care to mandate express pre-emption of some state
laws, Congress if anything indicated it did not intend the
FDCA to preclude requirements arising from other sources.
See Setser v. United States, 566 U. S. 231, 238-239 (2012)
(applying principle of expressio unius est exclusio alterius).
Pre-emption of some state requirements does not suggest an
intent to preclude federal claims.
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The structures of the FDCA and the Lanham Act reinforce
the conclusion drawn from the text. When two statutes
complement each other, it would show disregard for the con-
gressional design to hold that Congress nonetheless intended
one federal statute to preclude the operation of the other.
See J. E. M. Ag Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc.,
534 U. S. 124, 144 (2001) (“[W]e can plainly regard each stat-
ute as effective because of its different requirements and
protections”); see also Wyeth, supra, at 578-579. The Lan-
ham Act and the FDCA complement each other in major re-
spects, for each has its own scope and purpose. Although
both statutes touch on food and beverage labeling, the Lan-
ham Act protects commercial interests against unfair compe-
tition, while the FDCA protects public health and safety.
Compare Lexmark, 572 U. S., at 131-132, with 62 Cases of
Jam, 340 U. S., at 596. The two statutes impose “different
requirements and protections.” J E. M. Ag Supply, supra,
at 144.

The two statutes complement each other with respect to
remedies in a more fundamental respect. Enforcement of
the FDCA and the detailed prescriptions of its implementing
regulations is largely committed to the FDA. The FDA,
however, does not have the same perspective or expertise
in assessing market dynamics that day-to-day competitors
possess. Competitors who manufacture or distribute prod-
ucts have detailed knowledge regarding how consumers rely
upon certain sales and marketing strategies. Their aware-
ness of unfair competition practices may be far more immedi-
ate and accurate than that of agency rulemakers and regula-
tors. Lanham Act suits draw upon this market expertise by
empowering private parties to sue competitors to protect
their interests on a case-by-case basis. By “serv[ing] a dis-
tinct compensatory function that may motivate injured per-
sons to come forward,” Lanham Act suits, to the extent they
touch on the same subject matter as the FDCA, “provide
incentives” for manufacturers to behave well. See Wyeth,
supra, at 579. Allowing Lanham Act suits takes advantage
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of synergies among multiple methods of regulation. This is
quite consistent with the congressional design to enact two
different statutes, each with its own mechanisms to enhance
the protection of competitors and consumers.

A holding that the FDCA precludes Lanham Act claims
challenging food and beverage labels would not only ignore
the distinct functional aspects of the FDCA and the Lanham
Act but also would lead to a result that Congress likely did
not intend. Unlike other types of labels regulated by the
FDA, such as drug labels, see 21 U. S. C. §355(d), it would
appear the FDA does not preapprove food and beverage la-
bels under its regulations and instead relies on enforcement
actions, warning letters, and other measures. See Brief for
United States as Amicus Curiae in Opposition 16. Because
the FDA acknowledges that it does not necessarily pursue
enforcement measures regarding all objectionable labels,
1bid., if Lanham Act claims were to be precluded then com-
mercial interests—and indirectly the public at large—could
be left with less effective protection in the food and beverage
labeling realm than in many other, less regulated industries.
It is unlikely that Congress intended the FDCA’s protection
of health and safety to result in less policing of misleading
food and beverage labels than in competitive markets for

other products.
C

Coca-Cola argues the FDCA precludes POM’s Lanham Act
claim because Congress intended national uniformity in food
and beverage labeling. Coca-Cola notes three aspects of the
FDCA to support that position: delegation of enforcement
authority to the Federal Government rather than private
parties; express pre-emption with respect to state laws; and
the specificity of the FDCA and its implementing regula-
tions. But these details of the FDCA do not establish an
intent or design to preclude Lanham Act claims.

Coca-Cola says that the FDCA’s delegation of enforcement
authority to the Federal Government shows Congress’ intent
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to achieve national uniformity in labeling. But POM seeks
to enforce the Lanham Act, not the FDCA or its regulations.
The centralization of FDCA enforcement authority in the
Federal Government does not indicate that Congress in-
tended to foreclose private enforcement of other federal
statutes.

Coca-Cola next appeals to the pre-emption provision added
to the FDCA in 1990. See §343-1. It argues that allowing
Lanham Act claims to proceed would undermine the pre-
emption provision’s goal of ensuring that food and beverage
manufacturers can market nationally without the burden of
complying with a patchwork of requirements. A significant
flaw in this argument is that the pre-emption provision by
its plain terms applies only to certain state-law require-
ments, not to federal law. See Part II-B, supra. Coca-
Cola in effect asks the Court to ignore the words “State or
political subdivision of a State” in the statute.

Even if it were proper to stray from the text in this way,
it is far from clear that Coca-Cola’s assertions about national
uniformity in fact reflect the congressional design. Al-
though the application of a federal statute such as the Lan-
ham Act by judges and juries in courts throughout the coun-
try may give rise to some variation in outcome, this is the
means Congress chose to enforce a national policy to ensure
fair competition. It is quite different from the disuniformity
that would arise from the multitude of state laws, state regu-
lations, state administrative agency rulings, and state-court
decisions that are partially forbidden by the FDCA’s pre-
emption provision. Congress not infrequently permits a
certain amount of variability by authorizing a federal cause
of action even in areas of law where national uniformity is
important. Compare Bonito Boats, Inc. v. Thunder Craft
Boats, Inc., 489 U. S. 141, 162 (1989) (“One of the fundamen-
tal purposes behind the Patent and Copyright Clauses of the
Constitution was to promote national uniformity in the realm
of intellectual property”), with 35 U. S. C. §281 (private right


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


118 POM WONDERFUL LLC v». COCA-COLA CO.

Opinion of the Court

of action for patent infringement); see Wyeth, 555 U. S., at
570 (“[TThe [FDCA] contemplates that federal juries will re-
solve most misbranding claims”). The Lanham Act itself is
an example of this design: Despite Coca-Cola’s protestations,
the Act is uniform in extending its protection against unfair
competition to the whole class it describes. It is variable
only to the extent that those rights are enforced on a case-
by-case basis. The variability about which Coca-Cola com-
plains is no different from the variability that any industry
covered by the Lanham Act faces. And, as noted, Lanham
Act actions are a means to implement a uniform policy to
prohibit unfair competition in all covered markets.

Finally, Coca-Cola urges that the FDCA, and particularly
its implementing regulations, addresses food and beverage
labeling with much more specificity than is found in the pro-
visions of the Lanham Act. That is true. The pages of
FDA rulemakings devoted only to juice-blend labeling attest
to the level of detail with which the FDA has examined the
subject. E.g., Food Labeling; Declaration of Ingredients;
Common or Usual Name for Nonstandardized Foods; Diluted
Juice Beverages, 58 Fed. Reg. 2897-2926 (1993). Because,
as we have explained, the FDCA and the Lanham Act are
complementary and have separate scopes and purposes, this
greater specificity would matter only if the Lanham Act and
the FDCA cannot be implemented in full at the same time.
See RadLAX Gateway Hotel, LLC v. Amalgamated Bank,
566 U.S. 639, 645-646 (2012). But neither the statutory
structure nor the empirical evidence of which the Court is
aware indicates there will be any difficulty in fully enforcing
each statute according to its terms. See Part II-B, supra.

D

The Government disagrees with both Coca-Cola and POM.
It submits that a Lanham Act claim is precluded “to the ex-
tent the FDCA or FDA regulations specifically require or
authorize the challenged aspects of [the] label.” Brief for
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United States as Amicus Curiae 11. Applying that stand-
ard, the Government argues that POM may not bring a Lan-
ham Act challenge to the name of Coca-Cola’s product, but
that other aspects of the label may be challenged. That is
because, the Government argues, the FDA regulations spe-
cifically authorize the names of juice blends but not the other
aspects of the label that are at issue.

In addition to raising practical concerns about drawing a
distinction between regulations that “specifically . . . author-
ize” a course of conduct and those that merely tolerate that
course, id., at 10-11, the flaw in the Government’s intermedi-
ate position is the same as that in Coca-Cola’s theory of the
case. The Government assumes that the FDCA and its reg-
ulations are at least in some circumstances a ceiling on the
regulation of food and beverage labeling. But, as discussed
above, Congress intended the Lanham Act and the FDCA to
complement each other with respect to food and beverage
labeling.

The Government claims that the “FDA’s juice-naming reg-
ulation reflects the agency’s ‘weigh[ing of] the competing in-
terests relevant to the particular requirement in question.””
Id., at 19 (quoting Medtronic, Inc. v. Lohr, 518 U. S. 470, 501
(1996)). The rulemaking indeed does allude, at one point, to
a balancing of interests: It styles a particular requirement as
“provid[ing] manufacturers with flexibility for labeling prod-
ucts while providing consumers with information that they
need.” 58 Fed. Reg. 2919-2920. But that rulemaking does
not discuss or even cite the Lanham Act, and the Govern-
ment cites no other statement in the rulemaking suggesting
that the FDA considered the full scope of the interests the
Lanham Act protects. In addition, and contrary to the lan-
guage quoted above, the FDA explicitly encouraged manu-
facturers to include material on their labels that is not re-
quired by the regulations. Id., at 2919. A single isolated
reference to a desire for flexibility is not sufficient to trans-
form a rulemaking that is otherwise at best inconclusive as
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to its interaction with other federal laws into one with pre-
clusive force, even on the assumption that a federal regula-
tion in some instances might preclude application of a federal
statute. Cf. Williamson v. Mazda Motor of America, Inc.,
562 U. S. 323, 334-336 (2011).

In addition, Geier v. American Honda Motor Co., 529 U. S.
861 (2000), does not support the Government’s argument.
In Geier, the agency enacted a regulation deliberately allow-
ing manufacturers to choose between different options be-
cause the agency wanted to encourage diversity in the indus-
try. A subsequent lawsuit challenged one of those choices.
The Court concluded that the action was barred because it
directly conflicted with the agency’s policy choice to encour-
age flexibility to foster innovation. Id., at 875. Here, by
contrast, the FDA has not made a policy judgment that is
inconsistent with POM’s Lanham Act suit. This is not a case
where a lawsuit is undermining an agency judgment, and in
any event the FDA does not have authority to enforce the
Lanham Act.

It is necessary to recognize the implications of the United
States’ argument for preclusion. The Government asks the
Court to preclude private parties from availing themselves
of a well-established federal remedy because an agency
enacted regulations that touch on similar subject matter but
do not purport to displace that remedy or even implement
the statute that is its source. Even if agency regulations
with the force of law that purport to bar other legal reme-
dies may do so, see id., at 874; see also Wyeth, supra,
at 576, it is a bridge too far to accept an agency’s after-the-
fact statement to justify that result here. An agency may
not reorder federal statutory rights without congressional

authorization.
ES ES ES

Coca-Cola and the United States ask the Court to elevate
the FDCA and the FDA’s regulations over the private cause
of action authorized by the Lanham Act. But the FDCA


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 102 (2014) 121

Opinion of the Court

and the Lanham Act complement each other in the federal
regulation of misleading labels. Congress did not intend the
FDCA to preclude Lanham Act suits like POM’s. The posi-
tion Coca-Cola takes in this Court that because food and bev-
erage labeling is involved it has no Lanham Act liability here
for practices that allegedly mislead and trick consumers, all
to the injury of competitors, finds no support in precedent or
the statutes. The judgment of the Court of Appeals for the
Ninth Circuit is reversed, and the case is remanded for fur-
ther proceedings consistent with this opinion.

It is so ordered.

JUSTICE BREYER took no part in the consideration or deci-
sion of this case.
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CLARK ET Ux. v. RAMEKER, TRUSTEE, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 13-299. Argued March 24, 2014—Decided June 12, 2014

When petitioners filed for Chapter 7 bankruptcy, they sought to exclude
roughly $300,000 in an inherited individual retirement account (IRA)
from the bankruptcy estate using the “retirement funds” exemption.
See 11 U. S. C. §522(b)(3)(C). The Bankruptcey Court concluded that an
inherited IRA does not share the same characteristics as a traditional
IRA and disallowed the exemption. The District Court reversed, ex-
plaining that the exemption covers any account in which the funds were
originally accumulated for retirement purposes. The Seventh Circuit
disagreed and reversed the District Court.

Held: Funds held in inherited IRAs are not “retirement funds” within the
meaning of §522(b)(3)(C). Pp. 127-133.

(@) The ordinary meaning of “retirement funds” is properly under-
stood to be sums of money set aside for the day an individual stops
working. Three legal characteristics of inherited IRAs provide objec-
tive evidence that they do not contain such funds. First, the holder of
an inherited IRA may never invest additional money in the account. 26
U. 8. C. §219(d)(4). Second, holders of inherited IRAs are required to
withdraw money from the accounts, no matter how far they are from
retirement. §§408(a)(6), 401(a)(9)(B). Finally, the holder of an inher-
ited IRA may withdraw the entire balance of the account at any time—
and use it for any purpose—without penalty. Pp. 127-129.

(b) This reading is consistent with the purpose of the Bankruptcy
Code’s exemption provisions, which effectuate a careful balance between
the creditor’s interest in recovering assets and the debtor’s interest in
protecting essential needs. Allowing debtors to protect funds in tradi-
tional and Roth TRAs ensures that debtors will be able to meet their
basic needs during their retirement years. By contrast, nothing about
an inherited TRA’s legal characteristics prevent or discourage an indi-
vidual from using the entire balance immediately after bankruptcy for
purposes of current consumption. The “retirement funds” exemption
should not be read in a manner that would convert the bankruptcy ob-
jective of protecting debtors’ basic needs into a “free pass,” Schwab v.
Reilly, 560 U. S. 770, 791. Pp. 129-130.

(c) Petitioners’ counterarguments do not overcome the statute’s text
and purpose. Their claim that funds in an inherited IRA are retire-
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ment funds because, at some point, they were set aside for retirement,
conflicts with ordinary usage and would render the term “retirement
funds,” as used in §522(b)(3)(C), superfluous. Congress could have
achieved the exact same result without specifying the funds as “re-
tirement funds.” And the absence of the phrase “debtor’s interest,”
which appears in many other §522 exemptions, does not indicate that
§522(b)(3)(C) covers funds intended for someone else’s retirement.
Where used, that phrase works to limit the value of the asset that the
debtor may exempt from her estate, not to distinguish between a debt-
or’s assets and the assets of another. Also unpersuasive is petitioners’
argument that §522(b)(3)(C)’s sentence structure—i. e., a broad cate-
gory, here, “retirement funds,” followed by limiting language, here, “to
the extent that”—prevents the broad category from performing any in-
dependent limiting work. This is not the only way in which the phrase
“to the extent that” may be read, and this argument reintroduces the
problem that makes the term “retirement funds” superfluous. Finally,
the possibility that an accountholder can leave an inherited IRA intact
until retirement and take only the required minimum distributions does
not mean that an inherited IRA bears the legal characteristics of retire-
ment funds. Pp. 130-133.

714 F. 3d 559, affirmed.

SOTOMAYOR, J., delivered the opinion for a unanimous Court.

Kannon K. Shanmugam argued the cause for petitioners.
With him on the briefs were Allison B. Jones and Denis
P. Bartell.

Danielle Spinelli argued the cause for respondents.
With her on the brief were Craig Goldblatt, Kelly P.
Dunbar, William J. Rameker, pro se, Jane F. Zimmerman,
Jennifer M. Krueger, and Roger Sage.*

*Briefs of amici curiae urging reversal were filed for the National Asso-
ciation of Consumer Bankruptcy Attorneys by Tara Twomey; for the Trib-
une Company 401(k) Savings Plan et al. by Douglas Hallward-Driemeier,
and for G. Eric Brunstad, Jr., by Mr. Brunstad, pro se, and Kate M.
O’Keeffe.

Briefs of amici curiae were filed for the National Association of Bank-
ruptecy Trustees by Lynne F. Riley, Jeffrey J. Cymrot, and Donald R.
Lassman; and for Seymour Goldberg by Matthew S. Hellman, Adam G.
Unikowsky, and Catherine L. Steege.
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JUSTICE SOTOMAYOR delivered the opinion of the Court.

When an individual files for bankruptey, she may exempt
particular categories of assets from the bankruptcy estate.
One such category includes certain “retirement funds.” 11
U.S. C. §522(b)(3)(C). The question presented is whether
funds contained in an inherited individual retirement account
(IRA) qualify as “retirement funds” within the meaning of
this bankruptecy exemption. We hold that they do not.

I

A
When an individual debtor files a bankruptey petition, her
“legal or equitable interests . . . in property” become part

of the bankruptcy estate. §541(a)(1). “To help the debtor
obtain a fresh start,” however, the Bankruptcy Code allows
debtors to exempt from the estate limited interests in cer-
tain kinds of property. Rousey v. Jacoway, 544 U. S. 320,
325 (2005). The exemption at issue in this case allows debt-
ors to protect “retirement funds to the extent those funds
are in a fund or account that is exempt from taxation under
section 401, 403, 408, 4084, 414, 457, or 501(a) of the Internal
Revenue Code.” §§522(b)(3)(C), (d)(12).! The enumerated
sections of the Internal Revenue Code cover many types of
accounts, three of which are relevant here.

The first two are traditional and Roth IRAs, which are
created by 26 U.S. C. §408 and §408A, respectively. Both
types of accounts offer tax advantages to encourage individ-
uals to save for retirement. Qualified contributions to tra-
ditional TRAs, for example, are tax deductible. §219(a).
Roth IR As offer the opposite benefit: Although contributions
are not tax deductible, qualified distributions are tax free.

1 Under §522, debtors may elect to claim exemptions either under fed-
eral law, see §522(b)(2), or state law, see §522(b)(3). Both tracks permit
debtors to exempt “retirement funds.” See §522(b)(3)(C) (retirement
funds exemption for debtors proceeding under state law); § 522(d)(12) (iden-
tical exemption for debtors proceeding under federal law). Petitioners
elected to proceed under state law, so we refer to § 522(b)(3)(C) throughout.
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§§408A(c)(1), (d)(1). To ensure that both types of IRAs
are used for retirement purposes and not as general tax-
advantaged savings vehicles, Congress made certain with-
drawals from both types of accounts subject to a 10-percent
penalty if taken before an accountholder reaches the age of
59%. See §§72(t)(1)-(2); see also n. 4, infra.

The third type of account relevant here is an inherited
IRA. An inherited IRA is a traditional or Roth IRA that
has been inherited after its owner’s death. See §§408(d)(3)
(C)(i), 408A(a). If the heir is the owner’s spouse, as is often
the case, the spouse has a choice: He or she may “roll over”
the IRA funds into his or her own IRA, or he or she may
keep the TRA as an inherited IRA (subject to the rules dis-
cussed below). See Internal Revenue Service, Publication
590: Individual Retirement Arrangements (IRAs), p. 18 (Jan.
5,2014). When anyone other than the owner’s spouse inher-
its the IRA, he or she may not roll over the funds; the only
option is to hold the IRA as an inherited account.

Inherited IRAs do not operate like ordinary IRAs. Un-
like with a traditional or Roth IRA, an individual may with-
draw funds from an inherited IRA at any time, without
paying a tax penalty. §72(t)(2)(A)(ii). Indeed, the owner
of an inherited IRA not only may but must withdraw its
funds: The owner must either withdraw the entire balance
in the account within five years of the original owner’s death
or take minimum distributions on an annual basis. See
§§408(a)(6), 401(a)(9)(B); 26 CFR §1.408-8 (2013) (Q-1 and
A-1(a) incorporating §1.401(a)(9)-3 (Q-1 and A-1(a))); see
generally D. Cartano, Taxation of Individual Retirement Ac-
counts §32.02[A] (2013). And unlike with a traditional or
Roth IRA, the owner of an inherited IRA may never make
contributions to the account. 26 U.S. C. §219(d)(4).

B

In 2000, Ruth Heffron established a traditional IRA and
named her daughter, Heidi Heffron-Clark, as the sole benefi-
ciary of the account. When Heffron died in 2001, her IRA—
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which was then worth just over $450,000—passed to her
daughter and became an inherited IRA. Heffron-Clark
elected to take monthly distributions from the account.

In October 2010, Heffron-Clark and her husband, petition-
ers in this Court, filed a Chapter 7 bankruptcy petition.
They identified the inherited IRA, by then worth roughly
$300,000, as exempt from the bankruptcy estate under 11
U.S. C. §522(b)(3)(C). Respondents, the bankruptcy trus-
tee and unsecured creditors of the estate, objected to the
claimed exemption on the ground that the funds in the inher-
ited IRA were not “retirement funds” within the meaning of
the statute.

The Bankruptcy Court agreed, disallowing the exemption.
In re Clark, 450 B. R. 858, 866 (WD Wis. 2011). Relying on
the “plain language of §522(b)(3)(C),” the court concluded
that an inherited IRA “does not contain anyone’s ‘retirement
funds,”” because unlike with a traditional IRA, the funds are
not “segregated to meet the needs of, nor distributed on the
occasion of, any person’s retirement.” Id., at 863.2 The
District Court reversed, explaining that the exemption cov-
ers any account containing funds “originally” “accumulated
for retirement purposes.” In re Clark, 466 B. R. 135, 139
(WD Wis. 2012). The Seventh Circuit reversed the District
Court’s judgment. In re Clark, 714 F. 3d 559 (2013). Point-
ing to the “[d]ifferent rules govern[ing] inherited” and nonin-
herited IRAs, the court concluded that “inherited IRAs rep-
resent an opportunity for current consumption, not a fund of
retirement savings.” Id., at 560, 562.

We granted certiorari to resolve a conflict between the
Seventh Circuit’s ruling and the Fifth Circuit’s decision in

2The Bankruptcy Court also concluded in the alternative that, even if
funds in an inherited IRA qualify as retirement funds within the meaning
of §522(b)(3)(C), an inherited IRA is not exempt from taxation under any
of the Internal Revenue Code sections listed in the provision. See 450
B. R., at 865. Because we hold that inherited IRAs are not retirement
funds to begin with, we have no occasion to pass on the Bankruptcy
Court’s alternative ground for disallowing petitioners’ exemption.
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In re Chalton, 674 F. 3d 486 (2012). 571 U. S. 1067 (2013).
We now affirm.
11

The text and purpose of the Bankruptcy Code make clear
that funds held in inherited IRAs are not “retirement funds”
within the meaning of §522(b)(3)(C)’s bankruptey exemption.

A

The Bankruptcy Code does not define “retirement funds,”
so we give the term its ordinary meaning. See Octane Fit-
ness, LLC v. ICON Health & Fitness, Inc., 572 U. S. 545, 553
(2014). The ordinary meaning of “fund[s]” is “sum[s] of
money . . . set aside for a specific purpose.” American Heri-
tage Dictionary 712 (4th ed. 2000). And “retirement” means
“[wlithdrawal from one’s occupation, business, or office.”
Id., at 1489. Section 522(b)(3)(C)’s reference to “retirement
funds” is therefore properly understood to mean sums of
money set aside for the day an individual stops working.

The parties agree that, in deciding whether a given set
of funds falls within this definition, the inquiry must be an
objective one, not one that “turns on the debtor’s subjective
purpose.” Brief for Petitioners 43-44; see also Brief for Re-
spondents 26. In other words, to determine whether funds
in an account qualify as “retirement funds,” courts should
not engage in a case-by-case, fact-intensive examination into
whether the debtor actually planned to use the funds for re-
tirement purposes as opposed to current consumption. In-
stead, we look to the legal characteristics of the account
in which the funds are held, asking whether, as an objec-
tive matter, the account is one set aside for the day when
an individual stops working. Cf. Rousey, 544 U.S., at
332 (holding that traditional IRAs are included within
§522(d)(10)(E)’s exemption for “a payment under a stock
bonus, pension, profitsharing, annuity, or similar plan or con-
tract on account of . . . age” based on the legal characteristics
of traditional IRAs).
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Three legal characteristics of inherited IRAs lead us to
conclude that funds held in such accounts are not objectively
set aside for the purpose of retirement. First, the holder of
an inherited IRA may never invest additional money in the
account. 26 U.S.C. §219(d)(4). Inherited IRAs are thus
unlike traditional and Roth IRAs, both of which are quin-
tessential “retirement funds.” For where inherited IRAs
categorically prohibit contributions, the entire purpose of
traditional and Roth IRAs is to provide tax incentives for
accountholders to contribute regularly and over time to their
retirement savings.

Second, holders of inherited IRAs are required to with-
draw money from such accounts, no matter how many years
they may be from retirement. Under the Tax Code, the
beneficiary of an inherited IRA must either withdraw all of
the funds in the IRA within five years after the year of the
owner’s death or take minimum annual distributions every
year. See §408(a)(6); §401(a)(9)(B); 26 CFR §1.408-8 (Q-1
and A-1(a) incorporating §1.401(a)(9)-3 (Q-1 and A-1(a))).
Here, for example, petitioners elected to take yearly distri-
butions from the inherited IRA; as a result, the account de-
creased in value from roughly $450,000 to less than $300,000
within 10 years. That the tax rules governing inherited
IR As routinely lead to their diminution over time, regardless
of their holders’ proximity to retirement, is hardly a feature
one would expect of an account set aside for retirement.

Finally, the holder of an inherited IRA may withdraw
the entire balance of the account at any time—and for any
purpose—without penalty. Whereas a withdrawal from a
traditional or Roth IRA prior to the age of 59% triggers a
10-percent tax penalty subject to narrow exceptions, see n. 4,
mfra—a rule that encourages individuals to leave such funds
untouched until retirement age—there is no similar limit on
the holder of an inherited IRA. Funds held in inherited
IRAs accordingly constitute “a pot of money that can be
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freely used for current consumption,” 714 F. 3d, at 561, not
funds objectively set aside for one’s retirement.

B

Our reading of the text is consistent with the purpose of
the Bankruptcy Code’s exemption provisions. As a general
matter, those provisions effectuate a careful balance between
the interests of creditors and debtors. On the one hand, we
have noted that “every asset the Code permits a debtor to
withdraw from the estate is an asset that is not available to
... creditors.” Schwab v. Reilly, 560 U. S. 770, 791 (2010).
On the other hand, exemptions serve the important purpose
of “protect[ing] the debtor’s essential needs.” United States
v. Security Industrial Bank, 459 U. S. 70, 83 (1982) (Black-
mun, J., concurring in judgment).?

Allowing debtors to protect funds held in traditional and
Roth IRAs comports with this purpose by helping to ensure
that debtors will be able to meet their basic needs during
their retirement years. At the same time, the legal limita-
tions on traditional and Roth IRAs ensure that debtors who
hold such accounts (but who have not yet reached retirement
age) do not enjoy a cash windfall by virtue of the exemp-
tion—such debtors are instead required to wait until age 59%
before they may withdraw the funds penalty free.

The same cannot be said of an inherited IRA. For if an
individual is allowed to exempt an inherited IRA from her
bankruptcy estate, nothing about the inherited IRA’s legal
characteristics would prevent (or even discourage) the indi-
vidual from using the entire balance of the account on a vaca-
tion home or sports car immediately after her bankruptcy
proceedings are complete. Allowing that kind of exemption

3 As the House Judiciary Committee explained in the process of enacting
§522, “[t]he historical purpose” of bankruptcy exemptions has been to pro-
vide a debtor “with the basic necessities of life” so that she “will not be
left destitute and a public charge.” H. R. Rep. No. 95-595, p. 126 (1977).
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would convert the Bankruptey Code’s purposes of preserving
debtors’ ability to meet their basic needs and ensuring that
they have a “fresh start,” Rousey, 544 U.S., at 325, into a
“free pass,” Schwab, 560 U. S., at 791. We decline to read
the retirement funds provision in that manner.

II1

Although petitioners’ counterarguments are not without
force, they do not overcome the statute’s text and purpose.

Petitioners’ primary argument is that funds in an inherited
IRA are retirement funds because—regardless of whether
they currently sit in an account bearing the legal characteris-
tics of a fund set aside for retirement—they did so at an
earlier moment in time. After all, petitioners point out,
“the initial owner” of the account “set aside the funds in
question for retirement by depositing them in a” traditional
or Roth IRA. Brief for Petitioners 21. And “[t]he [initial]
owner’s death does not in any way affect the funds in the
account.” Ibid.

We disagree. In ordinary usage, to speak of a person’s
“retirement funds” implies that the funds are currently in an
account set aside for retirement, not that they were set aside
for that purpose at some prior date by an entirely different
person. Under petitioners’ contrary logic, if an individual
withdraws money from a traditional IRA and gives it to a
friend who then deposits it into a checking account, that
money should be forever deemed “retirement funds” because
it was originally set aside for retirement. That is plainly
incorrect.

More fundamentally, the backward-looking inquiry urged
by petitioners would render a substantial portion of 11
U.S.C. §522(b)(3)(C)’s text superfluous. The funds con-
tained in every individual-held account exempt from taxation
under the Tax Code provisions enumerated in § 522(b)(3)(C)
have been, at some point in time, “retirement funds.” So
on petitioners’ view, rather than defining the exemption to
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cover “retirement funds to the extent that those funds are
in a fund or account that is exempt from taxation under [the
enumerated sections] of the Internal Revenue Code,” Con-
gress could have achieved the exact same result through a
provision covering any “fund or account that is exempt from
taxation under [the enumerated sections].” In other words,
§522(b)(3)(C) requires that funds satisfy not one but two con-
ditions in order to be exempt: The funds must be “retirement
funds,” and they must be held in a covered account. Peti-
tioners’ reading would write out of the statute the first ele-
ment. It therefore flouts the rule that “‘a statute should
be construed so that effect is given to all its provisions, so
that no part will be inoperative or superfluous.”” Corley v.
United States, 556 U. S. 303, 314 (2009).

Petitioners respond that many of §522’s other exemptions
refer to the “debtor’s interest” in various kinds of property.
See, e. g., $522(d)(2) (exempting “[t]he debtor’s interest, not
to exceed [$3,675] in value, in one motor vehicle”). Section
522(b)(3)(C)’s retirement funds exemption, by contrast, in-
cludes no such reference. As a result, petitioners surmise,
Congress must have meant the provision to cover funds that
were at one time retirement accounts, even if they were
for someone else’s retirement. Brief for Petitioners 33-34.
But Congress used the phrase “debtor’s interest” in the
other exemptions in a different manner—not to distinguish
between a debtor’s assets and the assets of another person
but to set a limit on the value of the particular asset that
a debtor may exempt. For example, the statute allows
a debtor to protect “[t]he debtor’s aggregate interest, not
to exceed [$1,550] in value, in jewelry.” §522(d)(4). The
phrase “[t]he debtor’s aggregate interest” in this provision is
just a means of introducing the $1,550 limit; it is not a means
of preventing debtors from exempting other persons’ jewelry
from their own bankruptey proceedings (an interpretation
that would serve little apparent purpose). And Congress
had no need to use the same “debtor’s interest” formulation


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


132 CLARK v». RAMEKER

Opinion of the Court

in §522(b)(3)(C) for the simple reason that it imposed a value
limitation on the amount of exemptible retirement funds in
a separate provision, §522(n).

Petitioners next contend that even if their interpretation
of “‘retirement funds’ does not independently exclude any-
thing from the scope of the statute,” that poses no problem
because Congress actually intended that result. Reply
Brief 5-6. In particular, petitioners suggest that when a
sentence is structured as §522(b)(3)(C) is—starting with a
broad category (“retirement funds”), then winnowing it
down through limiting language (“to the extent that” the
funds are held in a particular type of account)—it is often
the case that the broad category does no independent limit-
ing work. As counsel for petitioners noted at oral argu-
ment, if a tax were to apply to “sports teams to the extent
that they are members of the major professional sports
leagues,” the phrase “sports teams” would not provide any
additional limitation on the covered entities. Tr. of Oral
Arg. 15.

There are two problems with this argument. First, while
it is possible to conceive of sentences that use §522(b)(3)(C)’s
“to the extent that” construction in a manner where the ini-
tial broad category serves no exclusionary purpose, that is
not the only way in which the phrase may be used. For
example, a tax break that applies to “nonprofit organizations
to the extent that they are medical or scientific” would not
apply to a for-profit pharmaceutical company because the ini-
tial broad category (“nonprofit organizations”) provides its
own limitation. Just so here; in order to qualify for bank-
ruptey protection under §522(b)(3)(C), funds must be both
“retirement funds” and in an account exempt from taxation
under one of the enumerated Tax Code sections.

Second, to accept petitioners’ argument would reintroduce
the surplusage problem already discussed. Supra, at 130-
131 and this page. And although petitioners are correct
that “the only effect of respondents’ interpretation of ‘retire-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 122 (2014) 133

Opinion of the Court

ment funds’ would seemingly be to deny bankruptcy exemp-
tion to inherited IRAs,” Reply Brief 2, as between one inter-
pretation that would render statutory text superfluous and
another that would render it meaningful yet limited, we
think the latter more faithful to the statute Congress wrote.
Finally, petitioners argue that even under the inquiry we
have described, funds in inherited IRAs should still qualify
as “retirement funds” because the holder of such an account
can leave much of its value intact until her retirement if she
invests wisely and chooses to take only the minimum annual
distributions required by law. See Brief for Petitioners 27—
28. But the possibility that some investors may use their
inherited IRAs for retirement purposes does not mean that
inherited IRAs bear the defining legal characteristics of re-
tirement funds. Were it any other way, money in an ordi-
nary checking account (or, for that matter, an envelope of $20
bills) would also amount to “retirement funds” because it is
possible for an owner to use those funds for retirement.*

S k S

For the foregoing reasons, the judgment of the United
States Court of Appeals for the Seventh Circuit is affirmed.

It 1s so ordered.

4 Petitioners also argue that inherited IRAs are similar enough to Roth
IRAs to qualify as retirement funds because “the owner of a Roth IRA
may withdraw his contributions . . . without penalty.” Brief for Petition-
ers 44. But that argument fails to recognize that withdrawals of contri-
butions to a Roth IRA are not subject to the 10-percent tax penalty for
the unique reason that the contributions have already been taxed. By
contrast, all capital gains and investment income in a Roth IRA are sub-
ject to the pre-59%: withdrawal penalty (with narrow exceptions for, for
example, medical expenses), which incentivizes use of those funds only in
one’s retirement years.
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REPUBLIC OF ARGENTINA ». NML CAPITAL, LTD.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 12-842. Argued April 21, 2014—Decided June 16, 2014

After petitioner, Republic of Argentina, defaulted on its external debt,
respondent, NML Capital, Ltd. (NML), one of Argentina’s bondholders,
prevailed in 11 debt-collection actions that it brought against Argentina
in the Southern District of New York. In aid of executing the judg-
ments, NML sought discovery of Argentina’s property, serving subpoe-
nas on two nonparty banks for records relating to Argentina’s global
financial transactions. The District Court granted NML’s motions to
compel compliance. The Second Circuit affirmed, rejecting Argentina’s
argument that the District Court’s order transgressed the Foreign Sov-
ereign Immunities Act of 1976 (FSTA or Act).

Held: No provision in the FSTA immunizes a foreign-sovereign judgment
debtor from postjudgment discovery of information concerning its ex-
traterritorial assets. Pp. 138-146.

(@) This Court assumes without deciding that, in the ordinary case, a
district court would have the discretion under Federal Rule of Civil
Procedure 69(2)(2) to permit discovery of third-party information bear-
ing on a judgment debtor’s extraterritorial assets. Pp. 138-140.

(b) The FSIA replaced an executive-driven, factor-intensive, loosely
common-law-based immunity regime with “a comprehensive framework
for resolving any claim of sovereign immunity.” Republic of Austria
v. Altmann, 541 U.S. 677, 699. Henceforth, any sort of immunity de-
fense made by a foreign sovereign in an American court must stand or
fall on the Act’s text. The Act confers on foreign states two kinds of
immunity. The first, jurisdictional immunity (28 U. S. C. §1604), was
waived here. The second, execution immunity, generally shields “prop-
erty in the United States of a foreign state” from attachment, arrest,
and execution. §§1609, 1610. See also §1611(a), (b)(1), (b)(2). The
Act has no third provision forbidding or limiting discovery in aid of
execution of a foreign-sovereign judgment debtor’s assets. Far from
containing the “plain statement” necessary to preclude application of
federal discovery rules, Société Nationale Industrielle Aérospatiale
v. United States Dist. Court for Southern Dist. of Iowa, 482 U. S. 522,
539, the Act says not a word about postjudgment discovery in aid of
execution.
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Argentina’s arguments are unavailing. Even if Argentina were cor-
rect that §1609 execution immunity implies coextensive discovery-in-
aid-of-execution immunity, the latter would not shield from discovery a
foreign sovereign’s extraterritorial assets, since the text of § 1609 immu-
nizes only foreign-state property “in the United States.” The prospect
that NML’s general request for information about Argentina’s world-
wide assets may turn up information about property that Argentina
regards as immune does not mean that NML cannot pursue discovery
of it. Pp. 140-145.

695 F. 3d 201, affirmed.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY, THOMAS, BREYER, ALITO, and KAGAN, JJ., joined. GINS-
BURG, J,, filed a dissenting opinion, post, p. 147. SOTOMAYOR, J., took no
part in the decision of the case.

Jonathan 1. Blackman argued the cause for petitioner.
With him on the briefs was Carmine D. Boccuzzi, Jr.

Deputy Solicitor General Kneedler argued the cause for
the United States as amicus curiae supporting reversal.
With him on the brief were Solicitor General Verrilli, As-
sistant Attorney General Delery, FElaine J. Goldenberg,
Mark B. Stern, Sharon Swingle, and Jeffrey E. Sandberg.

Theodore B. Olson argued the cause for respondent.
With him on the brief were Matthew D. McGill, Scott
P. Martin, Scott G. Stewart, and Robert A. Cohen.*

*Jeffrey B. Wall, Joseph E. Neuhaus, H. Rodgin Cohen, and Bruce E.
Clark filed a brief for The Clearing House as amicus curiae urging
reversal.

Briefs of amici curiae urging affirmance were filed for the State of
South Carolina et al. by Alan Wilson, Attorney General of South Carolina,
Robert D. Cook, Solicitor General, and James Emory Smith, Jr., Deputy
Solicitor General, and by the Attorneys General for their respective States
as follows: Luther Strange of Alabama, Michael C. Geraghty of Alaska,
Thomas C. Horne of Arizona, George Jepsen of Connecticut, Samuel S.
Olens of Georgia, David M. Louie of Hawaii, Thomas J. Miller of Iowa,
Bill Schuette of Michigan, Jim Hood of Mississippi, Chris Koster of Mis-
souri, Timothy C. Fox of Montana, Jon Bruning of Nebraska, Gary K.
King of New Mexico, Wayne Stenehjem of North Dakota, Michael DeWine
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Opinion of the Court

JUSTICE SCALIA delivered the opinion of the Court.

We must decide whether the Foreign Sovereign Immuni-
ties Act of 1976 (F'SIA or Act), 28 U.S.C. §§1330, 1602
et seq., limits the scope of discovery available to a judgment
creditor in a federal postjudgment execution proceeding
against a foreign sovereign.

I. Background

In 2001, petitioner, Republic of Argentina, defaulted on its
external debt. In 2005 and 2010, it restructured most of
that debt by offering creditors new securities (with less fa-
vorable terms) to swap out for the defaulted ones. Most
bondholders went along. Respondent, NML Capital, Ltd.
(NML), among others, did not.

NML brought 11 actions against Argentina in the South-
ern District of New York to collect on its debt, and prevailed
in every one.! It is owed around $2.5 billion, which Argen-

of Ohio, E. Scott Pruitt of Oklahoma, Ellen F. Rosenblum of Oregon, Rob-
ert E. Cooper, Jr., of Tennessee, Greg Abbott of Texas, and William H.
Sorrell of Vermont; for Additional Family Members of Victims of State-
Sponsored Terrorism by William M. Jay; for Agudas Chasidei Chabad of
United States by Nathan Lewin, Alyza D. Lewin, Steven Lieberman, and
Robert P. Parker; for Aurelius Entities by Roy T Englert, Jr., and Mark
T. Stancil; for the Competitive Enterprise Institute et al. by John Norton
Moore and Sam Kazman; for Family Members and Estates of Victims of
State-Sponsored Terrorism by Mark W. Mosier; for Individual Bondholder
Judgment Creditors by William C. Heuer; for the Hispanic American Cen-
ter for Economic Research by John S. Baker, Jr.; for the Judicial Crisis
Network by Erin Morrow Hawley and Carrie Severino; for the Judicial
Education Project et al. by Peter B. Rutledge; for the National Association
of Manufacturers by Catherine E. Stetson; and for Lester Brickman et al.
by Richard M. Esenberg, pro se.

Jack L. Goldsmith III filed a brief for Montreux Partners, L. P., et al.
as amici curiae.

1The District Court’s jurisdiction rested on Argentina’s broad waiver of
sovereign immunity memorialized in its bond indenture agreement, which
states: “To the extent that [Argentina] or any of its revenues, assets or
properties shall be entitled . . . to any immunity from suit . . . from attach-
ment prior to judgment . . . from execution of a judgment or from any
other legal or judicial process or remedy, . . . [Argentina] has irrevocably
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tina has not paid. Having been unable to collect on its judg-
ments from Argentina, NML has attempted to execute them
against Argentina’s property. That postjudgment litigation
“has involved lengthy attachment proceedings before the dis-
trict court and multiple appeals.” EM Ltd. v. Republic of
Argentina, 695 F. 3d 201, 203, and n. 2 (CAZ2 2012) (referring
the reader to prior opinions “[f]or additional background on
Argentina’s default and the resulting litigation”).

Since 2003, NML has pursued discovery of Argentina’s
property. In 2010, “‘[iln order to locate Argentina’s assets
and accounts, learn how Argentina moves its assets through
New York and around the world, and accurately identify the
places and times when those assets might be subject to at-
tachment and execution (whether under [United States law]
or the law of foreign jurisdictions),”” id., at 203 (quoting
NML brief), NML served subpoenas on two nonparty banks,
Bank of America (BOA) and Banco de la Nacion Argentina
(BNA), an Argentinian bank with a branch in New York City.
For the most part, the two subpoenas target the same kinds
of information: documents relating to accounts maintained
by or on behalf of Argentina, documents identifying the
opening and closing dates of Argentina’s accounts, current
balances, transaction histories, records of electronic fund
transfers, debts owed by the bank to Argentina, transfers
in and out of Argentina’s accounts, and information about
transferors and transferees.

Argentina, joined by BOA, moved to quash the BOA sub-
poena. NML moved to compel compliance but, before the
court ruled, agreed to narrow its subpoenas by excluding the
names of some Argentine officials from the initial electronic-
fund-transfer message search. NML also agreed to treat as
confidential any documents that the banks so designated.

agreed not to claim and has irrevocably waived such immunity to the full-
est extent permitted by the laws of such jurisdiction (and consents gener-
ally for the purposes of the [F'SIA] to the giving of any relief or the issue
of any process in connection with any Related Proceeding or Related Judg-
ment) ....” App. 106-107.
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The District Court denied the motion to quash and granted
the motions to compel. Approving the subpoenas in princi-
ple, it concluded that extraterritorial asset discovery did not
offend Argentina’s sovereign immunity, and it reaffirmed
that it would serve as a “clearinghouse for information” in
NML’s efforts to find and attach Argentina’s assets. App.
to Pet. for Cert. 31. But the court made clear that it ex-
pected the parties to negotiate further over specific produc-
tion requests, which, the court said, must include “some rea-
sonable definition of the information being sought.” Id., at
32. There was no point, for instance, in “getting informa-
tion about something that might lead to attachment in Ar-
gentina because that would be useless information,” since no
Argentinian court would allow attachment. Ibid. “Thus,
the district court . . . sought to limit the subpoenas to discov-
ery that was reasonably calculated to lead to attachable
property.” 695 F. 3d, at 204-205.

NML and BOA later negotiated additional changes to the
BOA subpoena. NML expressed its willingness to narrow
its requests from BNA as well, but BNA neither engaged in
negotiation nor complied with the subpoena.

Only Argentina appealed, arguing that the court’s order
transgressed the Foreign Sovereign Immunities Act because
it permitted discovery of Argentina’s extraterritorial assets.
The Second Circuit affirmed, holding that “because the Dis-
covery Order involves discovery, not attachment of sovereign
property, and because it is directed at third-party banks, not
at Argentina itself, Argentina’s sovereign immunity is not
infringed.” Id., at 205.

We granted certiorari. 571 U. S. 1118 (2014).

I1. Analysis

A

The rules governing discovery in postjudgment execution
proceedings are quite permissive. Federal Rule of Civil
Procedure 69(a)(2) states that, “[iln aid of the judgment or
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execution, the judgment creditor . . . may obtain discovery
from any person—including the judgment debtor—as pro-
vided in these rules or by the procedure of the state where
the court is located.” See 12 C. Wright, A. Miller, & R. Mar-
cus, Federal Practice and Procedure §3014, p. 160 (2d ed.
1997) (hereinafter Wright & Miller) (court “may use the dis-
covery devices provided in [the federal rules] or may obtain
discovery in the manner provided by the practice of the state
in which the district court is held”). The general rule in the
federal system is that, subject to the district court’s discre-
tion, “[plarties may obtain discovery regarding any nonprivi-
leged matter that is relevant to any party’s claim or defense.”
Fed. Rule Civ. Proc. 26(b)(1). And New York law entitles
judgment creditors to discover “all matter relevant to the
satisfaction of [a] judgment,” N. Y. Civ. Prac. Law Ann.
§5223 (West 1997), permitting “investigation [of] any person
shown to have any light to shed on the subject of the judg-
ment debtor’s assets or their whereabouts,” D. Siegel, New
York Practice §509, p. 891 (5th ed. 2011).

The meaning of those rules was much discussed at oral
argument. What if the assets targeted by the discovery re-
quest are beyond the jurisdictional reach of the court to
which the request is made? May the court nonetheless per-
mit discovery so long as the judgment creditor shows that
the assets are recoverable under the laws of the jurisdictions
in which they reside, whether that be Florida or France?
We need not take up those issues today, since Argentina has
not put them in contention. In the Court of Appeals, Ar-
gentina’s only asserted ground for objection to the subpoenas
was the Foreign Sovereign Immunities Act. See 695 F. 3d,
at 208 (“Argentina argues . . . that the normally broad scope
of discovery in aid of execution is limited in this case by
principles of sovereign immunity”). And Argentina’s peti-
tion for writ of certiorari asked us to decide only whether
that Act “imposes [a] limit on a United States court’s author-
ity to order blanket post-judgment execution discovery on
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the assets of a foreign state used for any activity anywhere
in the world.” Pet. for Cert. 14. Plainly, then, this is not a
case about the breadth of Rule 69(2)(2).2 We thus assume
without deciding that, as the Government conceded at argu-
ment, Tr. of Oral Arg. 24, and as the Second Circuit con-
cluded below, “in a run-of-the-mill execution proceeding . . .
the district court would have been within its discretion to
order the discovery from third-party banks about the judg-
ment debtor’s assets located outside the United States.”
695 F. 3d, at 208. The single, narrow question before us is
whether the Foreign Sovereign Immunities Act specifies a
different rule when the judgment debtor is a foreign state.

B

To understand the effect of the Act, one must know some-
thing about the regime it replaced. Foreign sovereign im-
munity is, and always has been, “a matter of grace and
comity on the part of the United States, and not a restriction
imposed by the Constitution.” Verlinden B. V. v. Central
Bank of Nigeria, 461 U. S. 480, 486 (1983). Accordingly, this
Court’s practice has been to “defe[r] to the decisions of the
political branches” about whether and when to exercise judi-
cial power over foreign states. Ibid. For the better part
of the last two centuries, the political branch making the de-
termination was the Executive, which typically requested
immunity in all suits against friendly foreign states. Id., at
486-487. But then, in 1952, the State Department embraced
(in the so-called Tate Letter) the “restrictive” theory of sov-
ereign immunity, which holds that immunity shields only a
foreign sovereign’s public, noncommercial acts. Id., at 487,

20n one of the final pages of its reply brief, Argentina makes for the
first time the assertion (which it does not develop, and for which it cites
no authority) that the scope of Rule 69 discovery in aid of execution is
limited to assets upon which a United States court can execute. Reply
Brief 19. We will not revive a forfeited argument simply because the
petitioner gestures toward it in its reply brief.
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and n. 9. The Tate Letter “thrlew] immunity determina-
tions into some disarray,” since “political considerations
sometimes led the Department to file suggestions of immu-
nity in cases where immunity would not have been available
under the restrictive theory.” Republic of Austria v. Alt-
mann, 541 U. S. 677, 690 (2004) (internal quotation marks
omitted). Further muddling matters, when in particular
cases the State Department did not suggest immunity, courts
made immunity determinations “generally by reference to
prior State Department decisions.” Verlinden, 461 U. S, at
487. Hence it was that “sovereign immunity decisions were
[being] made in two different branches, subject to a variety
of factors, sometimes including diplomatic considerations.
Not surprisingly, the governing standards were neither clear
nor uniformly applied.” Id., at 488.

Congress abated the bedlam in 1976, replacing the old
executive-driven, factor-intensive, loosely common-law-
based immunity regime with the Foreign Sovereign Immuni-
ties Act’s “comprehensive set of legal standards governing
claims of immunity in every civil action against a foreign
state.” Ibid. The key word there—which goes a long way
toward deciding this case—is comprehensive. We have
used that term often and advisedly to describe the Act’s
sweep: “Congress established [in the FSIA] a comprehensive
framework for resolving any claim of sovereign immunity.”
Altman, 541 U. S., at 699. The Act “comprehensively reg-
ulat[es] the amenability of foreign nations to suit in the
United States.” Verlinden, supra, at 493. This means that
“lalfter the enactment of the F'SIA, the Act—and not the
pre-existing common law—indisputably governs the deter-
mination of whether a foreign state is entitled to sovereign
immunity.” Samantar v. Yousuf, 560 U. S. 305, 313 (2010).
As the Act itself instructs, “[c]laims of foreign states to im-
munity should henceforth be decided by courts . . . in con-
formity with the principles set forth in this [Act].” 28
U.S.C. §1602 (emphasis added). Thus, any sort of immu-
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nity defense made by a foreign sovereign in an American
court must stand on the Act’s text. Or it must fall.

The text of the Act confers on foreign states two kinds of
immunity. First and most significant, “a foreign state shall
be immune from the jurisdiction of the courts of the United
States . . . except as provided in sections 1605 to 1607.”
§1604. That provision is of no help to Argentina here: A
foreign state may waive jurisdictional immunity, § 1605(a)(1),
and in this case Argentina did so, see 695 F. 3d, at 203. Con-
sequently, the Act makes Argentina “liable in the same man-
ner and to the same extent as a private individual under like
circumstances.”  §1606.

The Act’s second immunity-conferring provision states
that “the property in the United States of a foreign state
shall be immune from attachment[,] arrest[,] and execution
except as provided in sections 1610 and 1611 of this chapter.”
§1609. The exceptions to this immunity defense (we will
call it “execution immunity”) are narrower. “The property
in the United States of a foreign state” is subject to attach-
ment, arrest, or execution if (1) it is “used for a commercial
activity in the United States,” §1610(a), and (2) some other
enumerated exception to immunity applies, such as the one
allowing for waiver, see §1610(a)(1)-(7). The Act goes on
to confer a more robust execution immunity on designated
international-organization property, § 1611(a), property of a
foreign central bank, §1611(b)(1), and “property of a foreign
state . . . [that] is, or is intended to be, used in connection
with a military activity” and is either “of a military charac-
ter” or “under the control of a military authority or defense
agency,” §1611(b)(2).

That is the last of the Act’s immunity-granting sections.
There is no third provision forbidding or limiting discovery
in aid of execution of a foreign-sovereign judgment debt-
or’s assets. Argentina concedes that no part of the Act
“expressly address[es] [postjudgment] discovery.” Brief for
Petitioner 22. Quite right. The Act speaks of discovery
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only once, in a subsection requiring courts to stay discovery
requests directed to the United States that would interfere
with criminal or national-security matters, § 1605(g)(1).
And that section explicitly suspends certain Federal Rules of
Civil Procedure when such a stay is entered, see § 1605(g)(4).
Elsewhere, it is clear when the Act’s provisions specifically
applicable to suits against sovereigns displace their general
federal-rule counterparts. See, e.g., §1608(d). Far from
containing the “plain statement” necessary to preclude appli-
cation of federal discovery rules, Société Nationale Indus-
trielle Aérospatiale v. United States Dist. Court for South-
ern Dist. of Towa, 482 U. S. 522, 539 (1987), the Act says not
a word on the subject.?

Argentina would have us draw meaning from this silence.
Its argument has several parts. First, it asserts that, be-
fore and after the Tate Letter, the State Department and
American courts routinely accorded absolute execution im-
munity to foreign-state property. If a thing belonged to a
foreign sovereign, then, no matter where it was found, it was
immune from execution. And absolute immunity from exe-
cution necessarily entailed immunity from discovery in aid
of execution. Second, by codifying execution immunity
with only a small set of exceptions, Congress merely “par-
tially lowered the previously unconditional barrier to post-
judgment relief.” Brief for Petitioner 29. Because the Act
gives “no indication that it was authorizing courts to inquire
into state property beyond the court’s limited enforcement
authority,” ibid., Argentina contends, discovery of assets
that do not fall within an exception to execution immunity
(plainly true of a foreign state’s extraterritorial assets) is
forbidden.

3 Argentina and the United States suggest that, under the terms of Rule
69 itself, the Act trumps the federal rules, since Rule 69(a)(1) states that
“a federal statute governs to the extent it applies.” But, since the Act
does not contain implicit discovery-immunity protections, it does not
“apply” (in the relevant sense) at all.
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The argument founders at each step. To begin with, Ar-
gentina cites no case holding that, before the Act, a foreign
state’s extraterritorial assets enjoyed absolute execution im-
munity in United States courts. No surprise there. Our
courts generally lack authority in the first place to execute
against property in other countries, so how could the ques-
tion ever have arisen? See Wright & Miller §3013, at 156
(“[A] writ of execution . .. can be served anywhere within
the state in which the district court is held”). More impor-
tantly, even if Argentina were right about the scope of
the common-law execution-immunity rule, then it would be
obvious that the terms of §1609 execution immunity are
narrower, since the text of that provision immunizes only
foreign-state property “in the United States.” So even if
Argentina were correct that § 1609 execution immunity im-
plies coextensive discovery-in-aid-of-execution immunity, the
latter would not shield from discovery a foreign sovereign’s
extraterritorial assets.

But what of foreign-state property that would enjoy exe-
cution immunity under the Act, such as Argentina’s diplo-
matic or military property? Argentina maintains that, if a
judgment creditor could not ultimately execute a judgment
against certain property, then it has no business pursuing
discovery of information pertaining to that property. But
the reason for these subpoenas is that NML does not yet
know what property Argentina has and where it is, let alone
whether it is executable under the relevant jurisdiction’s law.
If, bizarrely, NML’s subpoenas had sought only “information
that could not lead to executable assets in the United States
or abroad,” then Argentina likely would be correct to say
that the subpoenas were unenforceable—not because infor-
mation about nonexecutable assets enjoys a penumbral “dis-
covery immunity” under the Act, but because information
that could not possibly lead to executable assets is simply
not “relevant” to execution in the first place, Fed. Rule Civ.
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Proc. 26(b)(1); N. Y. Civ. Prac. Law Ann. §5223.# But of
course that is not what the subpoenas seek. They ask for
information about Argentina’s worldwide assets generally, so
that NML can identify where Argentina may be holding
property that is subject to execution. To be sure, that re-
quest is bound to turn up information about property that
Argentina regards as immune. But NML may think the
same property not immune. In which case, Argentina’s self-
serving legal assertion will not automatically prevail; the
District Court will have to settle the matter.

% % %

Today’s decision leaves open what Argentina thinks is a
gap in the statute. Could the 1976 Congress really have
meant not to protect foreign states from postjudgment dis-
covery “clearinghouses”? The riddle is not ours to solve
(if it can be solved at all). It is of course possible that, had
Congress anticipated the rather unusual circumstances of
this case (foreign sovereign waives immunity; foreign sover-
eign owes money under valid judgments; foreign sovereign
does not pay and apparently has no executable assets in the
United States), it would have added to the Act a sentence
conferring categorical discovery-in-aid-of-execution immu-
nity on a foreign state’s extraterritorial assets. Or, just as
possible, it would have done no such thing. Either way,
“[t]he question . . . is not what Congress ‘would have wanted’

4The dissent apparently agrees that the Act has nothing to say about
the scope of postjudgment discovery of a foreign sovereign’s extraterrito-
rial assets. It also apparently agrees that the rules limit discovery to
matters relevant to execution. Our agreement ends there. The dissent
goes on to assert that, unless a judgment creditor proves up front that all
of the information it seeks is relevant to execution under the laws of all
foreign jurisdictions, discovery of information concerning extraterritorial
assets is limited to that which the Act makes relevant to execution in the
United States. Post, at 148 (opinion of GINSBURG, J.). We can find no
basis in the Act or the rules for that position.
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but what Congress enacted in the FSIA.” Republic of Ar-
gentina v. Weltover, Inc., 504 U. S. 607, 618 (1992).5

Nonetheless, Argentina and the United States urge us to
consider the worrisome international-relations consequences
of siding with the lower court. Discovery orders as sweep-
ing as this one, the Government warns, will cause “a sub-
stantial invasion of [foreign states’] sovereignty,” Brief for
United States as Amicus Curiae 18, and will “[ulndermin[e]
international comity,” id., at 19. Worse, such orders might
provoke “reciprocal adverse treatment of the United States
in foreign courts,” id., at 20, and will “threaten harm to the
United States’ foreign relations more generally,” id., at 21.
These apprehensions are better directed to that branch of
government with authority to amend the Act—which, as
it happens, is the same branch that forced our retirement
from the immunity-by-factor-balancing business nearly 40
years ago.5

The judgment of the Court of Appeals is affirmed.

It 1s so ordered.

JUSTICE SOTOMAYOR took no part in the decision of this
case.

5NML also argues that, even if Argentina had a claim to immunity from
postjudgment discovery, it waived it in its bond indenture agreement, see
n. 1, supra. The Second Circuit did not address this argument. Nor
do we.

6 Although this appeal concerns only the meaning of the Act, we have
no reason to doubt that, as NML concedes, “other sources of law” ordi-
narily will bear on the propriety of discovery requests of this nature and
scope, such as “settled doctrines of privilege and the discretionary deter-
mination by the district court whether the discovery is warranted, which
may appropriately consider comity interests and the burden that the dis-
covery might cause to the foreign state.” Brief for Respondent 24-25
(quoting Société Nationale Industrielle Aérospatiale v. United States
Dist. Court for Southern Dist. of ITowa, 482 U. S. 522, 543-544, and n. 28
(1987)).
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JUSTICE GINSBURG, dissenting.

The Foreign Sovereign Immunities Act of 1976, 28 U. S. C.
§§ 1330, 1602 et seq., if one of several conditions is met, per-
mits execution of a judgment rendered in the United States
against a foreign sovereign only on “property in the United
States . . . used for a commercial activity.” §1610(a). Ac-
cordingly, no inquiry into a foreign sovereign’s property in
the United States that is not “used for a commercial activity”
could be ordered; such an inquiry, as the Court recognizes,
would not be “‘relevant’ to execution in the first place.”
Ante, at 144 (citing Fed. Rule Civ. Proc. 26(b)(1)). Yet the
Court permits unlimited inquiry into Argentina’s property
outside the United States, whether or not the property is
“used for a commercial activity.” By what authorization
does a court in the United States become a “clearinghouse
for information,” ante, at 138 (internal quotation marks omit-
ted), about any and all property held by Argentina abroad?
NML may seek such information, the Court reasons, because
“NML does not yet know what property Argentina has [out-
side the United States], let alone whether it is executable
under the relevant jurisdiction’s law.” Ante, at 144. But
see Société Nationale Industrielle Aérospatiale v. United
States Dist. Court for Southern Dist. of Iowa, 482 U. S. 522,
542 (1987) (observing that other jurisdictions generally allow
much more limited discovery than is available in the United
States).

A court in the United States has no warrant to indulge the
assumption that, outside our country, the sky may be the
limit for attaching a foreign sovereign’s property in order
to execute a U.S. judgment against the foreign sovereign.
Cf. §1602 (“Under international law, . . . thle] commercial
property [of a state] may be levied upon for the satisfaction
of judgments rendered against [the state] in connection with
[its] commercial activities.” (emphasis added)). Without
proof of any kind that other nations broadly expose a foreign
sovereign’s property to arrest, attachment, or execution,
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a more modest assumption is in order. See EM Lid. v. Re-
public of Argentina, 695 F. 3d 201, 207 (CA2 2012) (recog-
nizing that postjudgment discovery “must be calculated to
assist in collecting on a judgment” (citing Fed. Rules Civ.
Proc. 26(b)(1), 69(2)(2))).

Unless and until the judgment creditor, here, NML, proves
that other nations would allow unconstrained access to Ar-
gentina’s assets, I would be guided by the one law we know
for sure—our own. That guide is all the more appropriate,
as our law coincides with the international norm. See
§1602. Accordingly, I would limit NML’s discovery to prop-
erty used here or abroad “in connection with . . . commercial
activities.” §§1602, 1610(a). I therefore dissent from the
sweeping examination of Argentina’s worldwide assets the
Court exorbitantly approves today.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 13-193. Argued April 22, 2014—Decided June 16, 2014

Respondent Driehaus, a former Congressman, filed a complaint with the
Ohio Elections Commission alleging that petitioner Susan B. Anthony
List (SBA) violated an Ohio law that criminalizes certain false state-
ments made during the course of a political campaign. Specifically,
Driehaus alleged that SBA violated the law when it stated that his vote
for the Patient Protection and Affordable Care Act (ACA) was a vote
in favor of “taxpayer funded abortion.” After Driehaus lost his re-
election bid, the complaint was dismissed, but SBA continued to pursue
a separate suit in Federal District Court challenging the law on First
Amendment grounds. Petitioner Coalition Opposed to Additional
Spending and Taxes also filed a First Amendment challenge to the Ohio
law, alleging that it had planned to disseminate materials presenting a
similar message but refrained due to the proceedings against SBA.
The District Court consolidated the two lawsuits and dismissed them
as nonjusticiable, concluding that neither suit presented a sufficiently
concrete injury for purposes of standing or ripeness. The Sixth Circuit
affirmed on ripeness grounds.

Held: Petitioners have alleged a sufficiently imminent injury for Article
IIT purposes. Pp. 157-168.

(@) To establish Article ITI standing, a plaintiff must show, inter alia,
an “injury in fact,” which must be “concrete and particularized” and
“actual or imminent, not ‘conjectural’ or ‘hypothetical.”” Lujan v. De-
fenders of Wildlife, 504 U. S. 555, 560. When challenging a law prior
to its enforcement, a plaintiff satisfies the injury-in-fact requirement
where he alleges “an intention to engage in a course of conduct arguably
affected with a constitutional interest, but proscribed by a statute, and
there exists a credible threat of prosecution thereunder.” Babbitt v.
Farm Workers, 442 U. S. 289, 298. Pp. 157-161.

(b) Petitioners have alleged a credible threat of enforcement of the
Ohio law. Pp. 161-167.

(1) Petitioners have alleged “an intention to engage in a course of
conduct arguably affected with a constitutional interest” by plead-
ing specific statements they intend to make in future election cycles.
Pp. 161-162.
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(2) Petitioners’ intended future conduct is also “arguably . . . pro-
scribed by [the] statute.” The Ohio false statement statute sweeps
broadly, and a panel of the Ohio Elections Commission already found
probable cause to believe that SBA violated the law when it made state-
ments similar to those petitioners plan to make in the future. Golden
v. Zwickler, 394 U. S. 103, is distinguishable; the threat of prosecution
under an electoral leafletting ban in that case was wholly conjectural
because the plaintiff’s “sole concern” related to a former Congressman
who was unlikely to run for office again. Here, by contrast, petitioners’
speech focuses on the broader issue of support for the ACA, not on the
voting record of a single candidate. Nor does SBA’s insistence that its
previous statements were true render its fears of enforcement mis-
placed. After all, that insistence did not prevent the Commission from
finding probable cause for a violation the first time. Pp. 162-163.

(3) Finally, the threat of future enforcement is substantial. There
is a history of past enforcement against petitioners. Past enforcement
against the same conduct is good evidence that the threat of enforce-
ment is not “‘chimerical.”” Steffel v. Thompson, 415 U.S. 452, 459.
The credibility of that threat is bolstered by the fact that a complaint
may be filed with the State Commission by “any person,” Ohio Rev.
Code Ann. §3517.153(A), not just a prosecutor or agency.

The threatened Commission proceedings are of particular concern be-
cause of the burden they impose on electoral speech. Moreover, the
target of a complaint may be forced to divert significant time and re-
sources to hire legal counsel and respond to discovery requests in the
crucial days before an election. But this Court need not decide
whether the threat of Commission proceedings standing alone is suffi-
cient; here, those proceedings are backed by the additional threat of
criminal prosecution. Pp. 164-167.

(c) The Sixth Circuit separately considered two other “prudential fac-
tors”: “fitness” and “hardship.” This Court need not resolve the contin-
uing vitality of the prudential ripeness doctrine in this case because
those factors are easily satisfied here. See Lexmark Int’l, Inc. v. Static
Control Components, Inc., 572 U. S. 118. Pp. 167-168.

525 Fed. Appx. 415, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court.

Michael A. Carvin argued the cause for petitioners.
With him on the briefs were David R. Langdon, Christopher
P. Finney, Curt C. Hartman, and Robert A. Destro.
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Eric J. Feigin argued the cause for the United States as
amicus curiae in support of partial reversal. With him on
the brief were Solicitor General Verrilli, Assistant Attor-
ney General Delery, Deputy Solicitor General Kneedler, Mi-
chael S. Raab, and Jaynie Lilley.

Evric E. Murphy, State Solicitor of Ohio, argued the cause
for respondents. With him on the brief were Michael De-
Wine, Attorney General, and Samuel C. Peterson and Peter
K. Glenn-Applegate, Deputy Solicitors.™

JUSTICE THOMAS delivered the opinion of the Court.

Petitioners in this case seek to challenge an Ohio statute
that prohibits certain “false statements” during the course

*Briefs of amici curiae urging reversal were filed for the Alliance De-
fending Freedom by David A. Cortman, Kevin H. Theriot, Heather Gebe-
lin Hacker, and David J. Hacker; for the American Booksellers Associa-
tion et al. by Michael A. Bamberger and Richard M. Zuckerman; for the
American Civil Liberties Union et al. by Steven R. Shapiro; for the Bio-
ethics Defense Fund by Nikolas T. Nikas and Dorinda C. Bordlee; for the
Cato Institute et al. by Ilya Shapiro; for the Center for Constitutional
Jurisprudence by John C. Eastman, Anthony T. Caso, and Edwin Meese
1I1; for the Christian Legal Society et al. by Frederick W. Claybrook,
Jr., David D. Johnson, and Kimberlee Wood Colby; for the Center for
Competitive Politics by Allen Dickerson and Tyler Martinez; for Citizens
United et al. by Herbert W. Titus, William J. Olson, John S. Miles, Jere-
miah L. Morgan, and Michael Connelly; for the First Amendment Law-
yers Association by Jennifer M. Kinsley; for the Foundation for Individual
Rights in Education by Jeffrey A. Rosen, John K. Crisham, Michael A.
Fragoso, and Greg Lukianoff; for the General Conference of Seventh-day
Adventists et al. by Gene C. Schaerr, Todd R. McFarland, and Charles M.
Kester; for the Government Integrity Fund by William M. Todd; for the
Institute for Justice et al. by William H. Mellor, Dana Berlinger, Paul
M. Sherman, and Manuel S. Klausner; for the Justice and Freedom Fund
by James L. Hirsen and Deborah J. Dewart; for the Republican National
Committee by Michael T. Morley and John Phillippe; for the Southeast-
ern Legal Foundation by Shannon Lee Goessling; for the Student Press
Law Center by Adam H. Charnes and Richard D. Dietz; and for the 1851
Center for Constitutional Law by Gregory A. Keyser.

Erik S. Jaffe and Bradley A. Smith filed a brief of amici curiae for
Michael DeWine, Attorney General of Ohio.
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of a political campaign. The question in this case is whether
their preenforcement challenge to that law is justicia-
ble—and in particular, whether they have alleged a suffi-
ciently imminent injury for the purposes of Article III. We
conclude that they have.

I

The Ohio statute at issue prohibits certain “false state-
ment([s]” “during the course of any campaign for nomination
or election to public office or office of a political party.” Ohio
Rev. Code Ann. §3517.21(B) (Lexis 2013). As relevant here,
the statute makes it a crime for any person to “[mjake a false
statement concerning the voting record of a candidate or
public official,” §3517.21(B)(9), or to “[plost, publish, circu-
late, distribute, or otherwise disseminate a false statement
concerning a candidate, either knowing the same to be false
or with reckless disregard of whether it was false or not,”
§3517.21(B)(10).!

“[Alny person” acting on personal knowledge may file a
complaint with the Ohio Elections Commission (or Commis-
sion) alleging a violation of the false statement statute.
§3517.153(A) (Lexis Supp. 2014). If filed within 60 days of
a primary election or 90 days of a general election, the com-

1Section 3517.21(B) provides in relevant part:

“No person, during the course of any campaign for nomination or elec-
tion to public office or office of a political party, by means of campaign
materials, including sample ballots, an advertisement on radio or television
or in a newspaper or periodical, a public speech, press release, or other-
wise, shall knowingly and with intent to affect the outcome of such cam-
paign do any of the following:

“(9) Make a false statement concerning the voting record of a candidate
or public official;

“(10) Post, publish, circulate, distribute, or otherwise disseminate a
false statement concerning a candidate, either knowing the same to be
false or with reckless disregard of whether it was false or not, if the state-
ment is designed to promote the election, nomination, or defeat of the
candidate.”
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plaint is referred to a panel of at least three Commission
members. §§3517.156(A), (B)(1) (Lexis 2013). The panel
must then hold an expedited hearing, generally within two
business days, §3517.156(B)(1), to determine whether there
is probable cause to believe the alleged violation occurred,
§3517.156(C). Upon a finding of probable cause, the full
Commission must, within 10 days, hold a hearing on the com-
plaint. §3517.156(C)(2); see also Ohio Admin. Code §3517-
1-10(E) (2008).

The statute authorizes the full Commission to subpoena
witnesses and compel production of documents. Ohio Rev.
Code Ann. §3517.153(B) (Lexis Supp. 2014). At the full
hearing, the parties may make opening and closing state-
ments and present evidence. Ohio Admin. Code §§3517-1-
11(B)(2)(e), d), (g). If the Commission determines by “clear
and convincing evidence” that a party has violated the false
statement law, the Commission “shall” refer the matter to
the relevant county prosecutor. Ohio Rev. Code Ann.
§§3517.155(D)(1)—-(2). Alternatively, the Commission’s regu-
lations state that it may simply issue a reprimand. See Ohio
Admin. Code §3517-1-14(D). Violation of the false state-
ment statute is a first-degree misdemeanor punishable by up
to six months of imprisonment, a fine up to $5,000, or both.
Ohio Rev. Code Ann. §§3599.40 (Lexis 2013), 3517.992(V)
(Lexis Supp. 2014). A second conviction under the false
statement statute is a fourth-degree felony that carries a
mandatory penalty of disfranchisement. §3599.39.

II

Petitioner Susan B. Anthony List (SBA) is a “pro-life advo-
cacy organization.” 525 Fed. Appx. 415, 416 (CA6 2013).
During the 2010 election cycle, SBA publicly criticized vari-
ous Members of Congress who voted for the Patient Protec-
tion and Affordable Care Act (ACA). In particular, it issued
a press release announcing its plan to “educat[e] voters that
their representative voted for a health care bill that includes
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taxpayer-funded abortion.” App.49-50. The press release
listed then-Congressman Steve Driehaus, a respondent here,
who voted for the ACA. SBA also sought to display a bill-
board in Driehaus’ district condemning that vote. The
planned billboard would have read: “Shame on Steve Drie-
haus! Driehaus voted FOR taxpayer-funded abortion.”
Id., at 37. The advertising company that owned the bill-
board space refused to display that message, however, after
Driehaus’ counsel threatened legal action.

On October 4, 2010, Driehaus filed a complaint with the
Ohio Elections Commission alleging, as relevant here, that
SBA had violated §§3517.21(B)(9) and (10) by falsely stating
that he had voted for “taxpayer-funded abortion.”? Be-
cause Driehaus filed his complaint 29 days before the general
election, a Commission panel held an expedited hearing. On
October 14, 2010, the panel voted 2 to 1 to find probable cause
that a violation had been committed. The full Commission
set a hearing date for 10 business days later, and the par-
ties commenced discovery. Driehaus noticed depositions of
three SBA employees as well as individuals affiliated with
similar advocacy groups. He also issued discovery requests
for all evidence that SBA would rely on at the Commission
hearing, as well as SBA’s communications with allied organi-
zations, political party committees, and Members of Con-
gress and their staffs.

On October 18, 2010—after the panel’s probable-cause
determination, but before the scheduled Commission hear-
ing—SBA filed suit in Federal District Court, seeking
declaratory and injunctive relief on the ground that
§§3517.21(B)(9) and (10) violate the First and Fourteenth
Amendments of the United States Constitution. The Dis-

2The dispute about the falsity of SBA’s speech concerns two different
provisions of the ACA: (1) the subsidy to assist lower income individuals
in paying insurance premiums, and (2) the direct appropriation of federal
money for certain health programs such as community health centers.
See Brief for Petitioners 4-5.
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trict Court stayed the action under Younger v. Harris, 401
U. S. 37 (1971), pending completion of the Commission pro-
ceedings. The Sixth Circuit denied SBA’s motion for an in-
junction pending appeal. Driehaus and SBA eventually
agreed to postpone the full Commission hearing until after
the election.

When Driehaus lost the election in November 2010, he
moved to withdraw his complaint against SBA. The Com-
mission granted the motion with SBA’s consent. Once the
Commission proceedings were terminated, the District
Court lifted the stay and SBA amended its complaint. As
relevant here, the amended complaint alleged that Ohio Rev.
Code Ann. §§3517.21(B)(9) and (10) are unconstitutional both
facially and as applied. Specifically, the complaint alleged
that SBA’s speech about Driehaus had been chilled; that SBA
“intends to engage in substantially similar activity in the
future”; and that it “face[d] the prospect of its speech
and associational rights again being chilled and burdened,”
because “[a]ny complainant can hale [it] before the [Commis-
sion], forcing it to expend time and resources defending
itself.” App. 121-122.

The District Court consolidated SBA’s suit with a separate
suit brought by petitioner Coalition Opposed to Additional
Spending and Taxes (COAST), an advocacy organization that
also alleged that the same Ohio false statement provisions
are unconstitutional both facially and as applied.? Accord-

3 Petitioners also challenged a related “disclaimer provision,” App. 126-
127, 156-157, under Ohio Rev. Code Ann. §3517.20, and COAST raised
pre-emption and due process claims. Reply Brief 21, n. 7. Petitioners
do not pursue their “disclaimer,” pre-emption, or due process claims before
us. Ibid. We also need not address SBA’s separate challenge to the
Commission’s investigatory procedures; petitioners have conceded that the
procedures claim stands or falls with the substantive prohibition on false
statements. [Ibid.; see Tr. of Oral Arg. 19. Finally, the parties agree that
petitioners’ as-applied claims “are better read as facial objections to Ohio’s
law.” Reply Brief 19. Accordingly, we do not separately address the as-
applied claims.
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ing to its amended complaint, COAST intended to dissemi-
nate a mass e-mail and other materials criticizing Driehaus’
vote for the ACA as a vote “to fund abortions with tax dol-
lars,” but refrained from doing so because of the Commission
proceedings against SBA. Id., at 146, 148, 162. COAST
further alleged that it “desires to make the same or similar
statements about other federal candidates who voted for”
the ACA, but that fear “of finding itself subject to the same
fate” as SBA has deterred it from doing so. Id., at 149, 157.

The District Court dismissed both suits as nonjusticiable,
concluding that neither suit presented a sufficiently concrete
injury for purposes of standing or ripeness. The Sixth Cir-
cuit affirmed on ripeness grounds. 525 Fed. Appx. 415.
The Court of Appeals analyzed three factors to assess
whether the case was ripe for review: (1) the likelihood that
the alleged harm would come to pass; (2) whether the factual
record was sufficiently developed; and (3) the hardship to the
parties if judicial relief were denied.

Regarding the first factor, the Sixth Circuit concluded that
SBA’s prior injuries—the probable-cause determination and
the billboard rejection—“do not help it show an immi-
nent threat of future prosecution,” particularly where “the
Commission never found that SBA . .. violated Ohio’s false-
statement law.” Id., at 420. The court further reasoned
that it was speculative whether any person would file a com-
plaint with the Commission in the future, in part because
Driehaus took a 2-year assignment with the Peace Corps in
Africa after losing the election. Finally, the court noted
that SBA has not alleged that “it plans to lie or recklessly
disregard the veracity of its speech” in the future, but rather

4SBA named Driehaus, the Commission’s members and its staff attorney
(in their official capacities), and the Ohio secretary of state (in her official
capacity) as defendants. COAST named the Commission, the Commis-
sion’s members and its staff attorney (in their official capacities), and the
Ohio secretary of state (in her official capacity) as defendants. All named
defendants are respondents here.
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maintains that the statements it intends to make are factu-
ally true. Id., at 422.

As for the remaining factors, the court concluded that the
factual record was insufficiently developed with respect to
the content of SBA’s future speech, and that withholding
judicial relief would not result in undue hardship because,
in the time period leading up to the 2010 election, SBA con-
tinued to communicate its message even after Commission
proceedings were initiated. The Sixth Circuit therefore de-
termined that SBA’s suit was not ripe for review, and that
its analysis as to SBA compelled the same conclusion with
respect to COAST.

We granted certiorari, 571 U.S. 1118 (2014), and now
reverse.

I11

A

Article IIT of the Constitution limits the jurisdiction of
federal courts to “Cases” and “Controversies.” §2. The
doctrine of standing gives meaning to these constitutional
limits by “identify[ing] those disputes which are appropri-
ately resolved through the judicial process.”® Lujan v. De-
fenders of Wildlife, 504 U. S. 555, 560 (1992). “The law of
Article IIT standing, which is built on separation-of-powers
principles, serves to prevent the judicial process from being
used to usurp the powers of the political branches.” Clap-
per v. Amnesty Int’l USA, 568 U.S. 398, 408 (2013). To
establish Article III standing, a plaintiff must show (1) an

5The doctrines of standing and ripeness “originate” from the same Arti-
cle IIT limitation. DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 335
(2006). As the parties acknowledge, the Article 111 standing and ripeness
issues in this case “boil down to the same question.” MedImmune, Inc.
v. Genentech, Inc., 549 U. S. 118, 128, n. 8 (2007); see Brief for Petitioners
28; Brief for Respondents 22. Consistent with our practice in cases like
Virginia v. American Booksellers Assn., Inc., 484 U. S. 383, 392 (1988),
and Babbitt v. Farm Workers, 442 U. S. 289, 299, n. 11 (1979), we use the
term “standing” in this opinion.
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“injury in fact,” (2) a sufficient “causal connection between
the injury and the conduct complained of,” and (3) a “likell[i-
hood]” that the injury “will be redressed by a favorable deci-
sion.” Lujan, supra, at 560-561 (internal quotation marks
omitted).

This case concerns the injury-in-fact requirement, which
helps to ensure that the plaintiff has a “personal stake in the
outcome of the controversy.” Warth v. Seldin, 422 U. S. 490,
498 (1975) (internal quotation marks omitted). An injury
sufficient to satisfy Article III must be “concrete and partic-
ularized” and “actual or imminent, not ‘conjectural’ or ‘hypo-
thetical.”” Lujan, supra, at 560 (some internal quotation
marks omitted). An allegation of future injury may suffice
if the threatened injury is “certainly impending,” or there is
a “‘substantial risk’ that the harm will occur.” Clapper, 568
U.S., at 409, 414, n. 5 (emphasis deleted; internal quotation
marks omitted).

“‘The party invoking federal jurisdiction bears the burden
of establishing’ standing.” Id., at 411. “[E]ach element
must be supported in the same way as any other matter on
which the plaintiff bears the burden of proof, 7. e., with the
manner and degree of evidence required at the successive
stages of the litigation.” Lujan, supra, at 561.

B

One recurring issue in our cases is determining when the
threatened enforcement of a law creates an Article III in-
jury. When an individual is subject to such a threat, an ac-
tual arrest, prosecution, or other enforcement action is not a
prerequisite to challenging the law. See Steffel v. Thomp-
som, 415 U. S. 452, 459 (1974) (“[I]t is not necessary that peti-
tioner first expose himself to actual arrest or prosecution to
be entitled to challenge a statute that he claims deters the
exercise of his constitutional rights”); see also MedImmune,
Inc. v. Genentech, Inc., 549 U.S. 118, 128-129 (2007)
(“[W]here threatened action by government is concerned, we
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do not require a plaintiff to expose himself to liability before
bringing suit to challenge the basis for the threat”). In-
stead, we have permitted preenforcement review under cir-
cumstances that render the threatened enforcement suffi-
ciently imminent. Specifically, we have held that a plaintiff
satisfies the injury-in-fact requirement where he alleges “an
intention to engage in a course of conduct arguably affected
with a constitutional interest, but proscribed by a statute,
and there exists a credible threat of prosecution thereunder.”
Babbitt v. Farm Workers, 442 U. S. 289, 298 (1979). Several
of our cases illustrate the circumstances under which plain-
tiffs may bring a preenforcement challenge consistent with
Article III.

In Steffel, for example, police officers threatened to arrest
petitioner and his companion for distributing handbills pro-
testing the Vietnam War. Petitioner left to avoid arrest; his
companion remained and was arrested and charged with
criminal trespass. Petitioner sought a declaratory judg-
ment that the trespass statute was unconstitutional as ap-
plied to him.

We determined that petitioner had alleged a credible
threat of enforcement: He had been warned to stop handbill-
ing and threatened with prosecution if he disobeyed; he
stated his desire to continue handbilling (an activity he
claimed was constitutionally protected); and his companion’s
prosecution showed that his “concern with arrest” was not
“‘chimerical.”” 415 U.S., at 459. Under those circum-
stances, we said, “it is not necessary that petitioner first ex-
pose himself to actual arrest or prosecution to be entitled to
challenge a statute that he claims deters the exercise of his
constitutional rights.” Ibid.

In Babbitt, we considered a preenforcement challenge to a
statute that made it an unfair labor practice to encourage
consumers to boycott an “‘agricultural product . . . by the
use of dishonest, untruthful and deceptive publicity.”” 442
U.S., at 301. The plaintiffs contended that the law “uncon-
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stitutionally penalize[d] inaccuracies inadvertently uttered
in the course of consumer appeals.” Ibid.

Building on Steffel, we explained that a plaintiff could
bring a preenforcement suit when he “has alleged an inten-
tion to engage in a course of conduct arguably affected with
a constitutional interest, but proscribed by a statute, and
there exists a credible threat of prosecution thereunder.”
Babbitt, supra, at 298. We found those circumstances pres-
ent in Babbitt. In that case, the law “on its face proscribe[d]
dishonest, untruthful, and deceptive publicity.” 442 U. S, at
302. The plaintiffs had “actively engaged in consumer pub-
licity campaigns in the past” and alleged “an intention to
continue” those campaigns in the future. Id., at 301. And
although they did not “plan to propagate untruths,” they ar-
gued that “‘erroneous statement is inevitable in free de-
bate.”” Ibid. We concluded that the plaintiffs’ fear of
prosecution was not “imaginary or wholly speculative,” and
that their challenge to the consumer publicity provision pre-
sented an Article III case or controversy. Id., at 302.

Two other cases bear mention. In Virginia v. American
Booksellers Assn., Inc., 484 U. S. 383 (1988), we held that
booksellers could seek preenforcement review of a law mak-
ing it a crime to “‘knowingly display for commercial pur-
pose’” material that is “ ‘harmful to juveniles’” as defined by
the statute. Id., at 386. At trial, the booksellers intro-
duced 16 books they believed were covered by the statute
and testified that costly compliance measures would be nec-
essary to avoid prosecution for displaying such books. Just
as in Babbitt and Steffel, we determined that the “pre-
enforcement nature” of the suit was not “troubl[ing]” be-
cause the plaintiffs had “alleged an actual and well-founded
fear that the law will be enforced against them.” 484 U. S,
at 393.

Finally, in Holder v. Humanitarian Law Project, 561 U. S.
1 (2010), we considered a preenforcement challenge to a law
that criminalized “‘knowingly provid[ing] material support
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or resources to a foreign terrorist organization.”” Id., at 8.
The plaintiffs claimed that they had provided support to
groups designated as terrorist organizations prior to the
law’s enactment and would provide similar support in the
future. The Government had charged 150 persons with vio-
lating the law and declined to disavow prosecution if the
plaintiffs resumed their support of the designated organiza-
tions. We held that the claims were justiciable: The plain-
tiffs faced a “‘credible threat’” of enforcement and “‘should
not be required to await and undergo a criminal prosecution
as the sole means of seeking relief.”” Id., at 15.

IV

Here, SBA and COAST contend that the threat of enforce-
ment of the false statement statute amounts to an Article IT1
injury in fact. We agree: Petitioners have alleged a credible
threat of enforcement. See Babbitt, 442 U. S., at 298.

A

First, petitioners have alleged “an intention to engage in
a course of conduct arguably affected with a constitutional
interest.” Ibid. Both petitioners have pleaded specific
statements they intend to make in future election cycles.
SBA has already stated that representatives who voted for
the ACA supported “taxpayer-funded abortion,” and it has
alleged an “inten[t] to engage in substantially similar activity
in the future.” App. 50, 122. See also Humanitarian Law
Project, supra, at 15-16 (observing that plaintiffs had pre-
viously provided support to groups designated as terrorist
organizations and alleged they “would provide similar sup-
port [to the same terrorist organizations] again if the stat-
ute’s allegedly unconstitutional bar were lifted”). COAST
has alleged that it previously intended to disseminate mate-
rials criticizing a vote for the ACA as a vote “to fund abor-
tions with tax dollars,” and that it “desires to make the same
or similar statements about other federal candidates who
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voted for [the ACA].” App. 146, 149, 162. Because peti-
tioners’ intended future conduct concerns political speech, it
is certainly “affected with a constitutional interest.” Bab-
bitt, supra, at 298; see also Monitor Patriot Co. v. Roy, 401
U. S. 265, 272 (1971) (“[T]he constitutional guarantee has its
fullest and most urgent application precisely to the conduct
of campaigns for political office”).

B

Next, petitioners’ intended future conduct is “arguably . . .
proscribed by [the] statute” they wish to challenge. Bab-
bitt, supra, at 298. The Ohio false statement law sweeps
broadly, see supra, at 152, and n. 1, and covers the subject
matter of petitioners’ intended speech. Both SBA and
COAST have alleged an intent to “[m]ake” statements “con-
cerning the voting record of a candidate or public official,”
§3517.21(B)(9), and to “disseminate” statements “concerning
a candidate . . . to promote the election, nomination, or defeat
of the candidate,” §3517.21(B)(10). And a Commission
panel here already found probable cause to believe that SBA
violated the statute when it stated that Driehaus had sup-
ported “taxpayer-funded abortion”—the same sort of state-
ment petitioners plan to disseminate in the future. Under
these circumstances, we have no difficulty concluding that
petitioners’ intended speech is “arguably proscribed” by
the law.

Respondents incorrectly rely on Golden v. Zwickler, 394
U.S. 103 (1969). In that case, the plaintiff had previously
distributed anonymous leaflets criticizing a particular Con-
gressman who had since left office. Id., at 104-106, and n. 2.
The Court dismissed the plaintiff’s challenge to the electoral
leafletting ban as nonjusticiable because his “sole concern
was literature relating to the Congressman and his record,”
and “it was most unlikely that the Congressman would again
be a candidate.” Id., at 109 (emphasis added). Under those
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circumstances, any threat of future prosecution was “wholly
conjectural.” Ibid.

Here, by contrast, petitioners’ speech focuses on the
broader issue of support for the ACA, not on the voting rec-
ord of a single candidate. See Reply Brief 4-5 (identifying
other elected officials who plan to seek reelection as potential
objects of SBA’s criticisms). Because petitioners’ alleged fu-
ture speech is not directed exclusively at Driehaus, it does
not matter whether he “may run for office again.” Brief
for Respondents 33 (internal quotation marks omitted). As
long as petitioners continue to engage in comparable elec-
toral speech regarding support for the ACA, that speech
will remain arguably proscribed by Ohio’s false statement
statute.

Respondents, echoing the Sixth Circuit, contend that
SBA’s fears of enforcement are misplaced because SBA has
not said it “‘plans to lie or recklessly disregard the veracity
of its speech.”” Id., at 15 (quoting 525 Fed. Appx., at 422).
The Sixth Circuit reasoned that because SBA “can only be
liable for making a statement ‘knowing’ it is false,” SBA’s
insistence that its speech is factually true “makes the possi-
bility of prosecution for uttering such statements exceed-
ingly slim.” Id., at 422.

The Sixth Circuit misses the point. SBA’s insistence that
the allegations in its press release were true did not prevent
the Commission panel from finding probable cause to believe
that SBA had violated the law the first time around. And
there is every reason to think that similar speech in the fu-
ture will result in similar proceedings, notwithstanding
SBA’s belief in the truth of its allegations. Nothing in this
Court’s decisions requires a plaintiff who wishes to challenge
the constitutionality of a law to confess that he will in fact
violate that law. See, e. g., Babbitt, supra, at 301 (case was
justiciable even though plaintiffs disavowed any intent to
“propagate untruths”).
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Finally, the threat of future enforcement of the false state-
ment statute is substantial. Most obviously, there is a
history of past enforcement here: SBA was the subject of a
complaint in a recent election cycle. We have observed that
past enforcement against the same conduct is good evidence
that the threat of enforcement is not “‘chimerical.”” Steffel,
415 U. S., at 459; cf. Clapper, 568 U. S., at 411 (plaintiffs’ the-
ory of standing was “substantially undermine[d]” by their
“faill[ure] to offer any evidence that their communications
ha[d] been monitored” under the challenged statute). Here,
the threat is even more substantial given that the Commis-
sion panel actually found probable cause to believe that
SBA’s speech violated the false statement statute. Indeed
future complainants may well “invoke the prior probable-
cause finding to prove that SBA knowingly lied.” Brief for
Petitioners 32.

The credibility of that threat is bolstered by the fact that
authority to file a complaint with the Commission is not lim-
ited to a prosecutor or an agency. Instead, the false state-
ment statute allows “any person” with knowledge of the pur-
ported violation to file a complaint. §3517.153(A). Because
the universe of potential complainants is not restricted to
state officials who are constrained by explicit guidelines or
ethical obligations, there is a real risk of complaints from,
for example, political opponents. See Brief for Michael De-
Wine, Attorney General of Ohio, as Amicus Curiae 8 (here-
inafter DeWine Brief); see also id., at 6 (noting that “the
Commission has no system for weeding out frivolous com-
plaints”). And petitioners, who intend to criticize candi-
dates for political office, are easy targets.

Finally, Commission proceedings are not a rare occurrence.
Petitioners inform us that the Commission “‘handles about
20 to 80 false statement complaints per year,”” Brief for Peti-
tioners 46, and respondents do not deny that the Commission
frequently fields complaints alleging violations of the false
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statement statute. Cf. Humanitarian Law Project, 561
U.S., at 16 (noting that there had been numerous prior
prosecutions under the challenged statute). Moreover, re-
spondents have not disavowed enforcement if petitioners
make similar statements in the future. See Tr. of Oral Arg.
29-30; see also Humanitarian Law Project, supra, at 16
(“The Government has not argued to this Court that plain-
tiffs will not be prosecuted if they do what they say they
wish to do”). In fact, the specter of enforcement is so sub-
stantial that the owner of the billboard refused to display
SBA’s message after receiving a letter threatening Commis-
sion proceedings. On these facts, the prospect of future en-
forcement is far from “imaginary or speculative.” Babbitt,
442 U. S., at 298.

We take the threatened Commission proceedings into
account because administrative action, like arrest or prosecu-
tion, may give rise to harm sufficient to justify preenforce-
ment review. See Ohio Civil Rights Comm™ v. Dayton
Christian Schools, Inc., 477 U. S. 619, 625-626, n. 1 (1986)
(“If a reasonable threat of prosecution creates a ripe contro-
versy, we fail to see how the actual filing of the administra-
tive action threatening sanctions in this case does not”).
The burdens that Commission proceedings can impose on
electoral speech are of particular concern here. As the Ohio
attorney general himself notes, the “practical effect” of the
Ohio false statement scheme is “to permit a private com-
plainant . . . to gain a campaign advantage without ever hav-
ing to prove the falsity of a statement.” DeWine Brief 7.
“[Clomplainants may time their submissions to achieve maxi-
mum disruption of their political opponents while calculating
that an ultimate decision on the merits will be deferred until
after the relevant election.” Id., at 14-15. Moreover, the
target of a false statement complaint may be forced to divert
significant time and resources to hire legal counsel and re-
spond to discovery requests in the crucial days leading up to
an election. And where, as here, a Commission panel issues
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a preelection probable-cause finding, “such a determination
itself may be viewed [by the electorate] as a sanction by the
State.” Id., at 13.

Although the threat of Commission proceedings is a
substantial one, we need not decide whether that threat
standing alone gives rise to an Article III injury. The bur-
densome Commission proceedings here are backed by the
additional threat of criminal prosecution. We conclude that
the combination of those two threats suffices to create an
Article III injury under the circumstances of this case. See
Babbitt, supra, at 302, n. 13 (In addition to the threat of
criminal sanctions, “the prospect of issuance of an adminis-
trative cease-and-desist order or a court-ordered injunction
against such prohibited conduct provides substantial addi-
tional support for the conclusion that appellees’ challenge . . .
is justiciable” (citations omitted)).

That conclusion holds true as to both SBA and COAST.
Respondents, relying on Younger v. Harris, 401 U.S. 37
(1971), appear to suggest that COAST lacks standing because
it refrained from actually disseminating its planned speech
in order to avoid Commission proceedings of its own. See
Brief for Respondents 26-27, 34. In Younger, the plaintiff
had been indicted for distributing leaflets in violation of the
California Criminal Syndicalism Act. When he challenged
the constitutionality of the law in federal court, several other
plaintiffs intervened, arguing that their own speech was in-
hibited by Harris’ prosecution. The Court concluded that
only the plaintiff had standing because the intervenors “d[id]
not claim that they ha[d] ever been threatened with prosecu-
tion, that a prosecution [wals likely, or even that a prosecu-
tion [wals remotely possible.” 401 U. S., at 42.

That is not this case. Unlike the intervenors in Younger,
COAST has alleged an intent to engage in the same speech
that was the subject of a prior enforcement proceeding.
Also unlike the intervenors in Younger, who had never been
threatened with prosecution, COAST has been the subject
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of Commission proceedings in the past. See, e.g., COAST
Candidates PAC v. Ohio Elections Comm’n, 543 Fed. Appx.
490 (CA6 2013). COAST is far more akin to the plaintiff
in Steffel, who was not arrested alongside his handbilling
companion but was nevertheless threatened with prosecu-
tion for similar speech. 415 U. S., at 459.

In sum, we find that both SBA and COAST have alleged
a credible threat of enforcement.

v

In concluding that petitioners’ claims were not justiciable,
the Sixth Circuit separately considered two other factors:
whether the factual record was sufficiently developed, and
whether hardship to the parties would result if judicial relief
is denied at this stage in the proceedings. 525 Fed. Appx.,
at 419. Respondents contend that these “prudential ripe-
ness” factors confirm that the claims at issue are nonjusticia-
ble. Brief for Respondents 17. But we have already con-
cluded that petitioners have alleged a sufficient Article I1I
injury. To the extent respondents would have us deem peti-
tioners’ claims nonjusticiable “on grounds that are ‘pruden-
tial,” rather than constitutional,” “[t]hat request is in some
tension with our recent reaffirmation of the principle that ‘a
federal court’s obligation to hear and decide’ cases within its
jurisdiction ‘is virtually unflagging.”” Lexmark Int’l, Inc.
v. Static Control Components, Inc., 572 U. S. 118, 125-126
(2014) (quoting Sprint Commumnications, Inc. v. Jacobs, 571
U.S. 69, 77 (2013); some internal quotation marks omitted).

In any event, we need not resolve the continuing vitality
of the prudential ripeness doctrine in this case because the
“fitness” and “hardship” factors are easily satisfied here.
First, petitioners’ challenge to the Ohio false statement stat-
ute presents an issue that is “purely legal, and will not be
clarified by further factual development.” Thomas v. Union
Carbide Agricultural Products Co., 473 U. S. 568, 581 (1985).
And denying prompt judicial review would impose a substan-
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tial hardship on petitioners, forcing them to choose between
refraining from core political speech on the one hand or
engaging in that speech and risking costly Commission pro-
ceedings and criminal prosecution on the other.

* S S

Petitioners in this case have demonstrated an injury in
fact sufficient for Article III standing. We accordingly re-
verse the judgment of the United States Court of Appeals
for the Sixth Circuit and remand the case for further pro-
ceedings consistent with this opinion, including a determina-
tion whether the remaining Article III standing require-
ments are met.

It is so ordered.
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ABRAMSKI ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 12-1493. Argued January 22, 2014—Decided June 16, 2014

Petitioner Bruce Abramski offered to purchase a handgun for his uncle.
The form that federal regulations required Abramski to fill out (Form
4473) asked whether he was the “actual transferee/buyer” of the gun,
and clearly warned that a straw purchaser (namely, someone buying a
gun on behalf of another) was not the actual buyer. Abramski falsely
answered that he was the actual buyer. Abramski was convicted for
knowingly making false statements “with respect to any fact material
to the lawfulness of the sale” of a gun, 18 U. S. C. §922(a)(6), and for
making a false statement “with respect to the information required . . .
to be kept” in the gun dealer’s records, §924(a)(1)(A). The Fourth Cir-
cuit affirmed.

Held:
1. Abramski’s misrepresentation is material under §922(a)(6).
Pp. 177-191.

(@) Abramski contends that federal gun laws are entirely uncon-
cerned with straw arrangements: So long as the person at the counter
is eligible to own a gun, the sale to him is legal under the statute. To
be sure, federal law regulates licensed dealer’s transactions with “per-
sons” or “transferees” without specifying whether that language refers
to the straw buyer or the actual purchaser. But when read in light of
the statute’s context, structure, and purpose, it is clear this language
refers to the true buyer rather than the straw. Federal gun law estab-
lishes an elaborate system of in-person identification and background
checks to ensure that guns are kept out of the hands of felons and other
prohibited purchasers. §§922(c), 922(t). It also imposes record-
keeping requirements to assist law enforcement authorities in investi-
gating serious crimes through the tracing of guns to their buyers.
§§922(b)(5), 923(g). These provisions would mean little if a would-be
gun buyer could evade them all simply by enlisting the aid of an inter-
mediary to execute the paperwork on his behalf. The statute’s lan-
guage is thus best read in context to refer to the actual rather than
nominal buyer. This conclusion is reinforced by this Court’s standard
practice of focusing on practical realities rather than legal formalities
when identifying the parties to a transaction. Pp. 177-189.
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(b) Abramski argues more narrowly that his false response was not
material because his uncle could have legally bought a gun for himself.
But Abramski’s false statement prevented the dealer from insisting that
the true buyer (Alvarez) appear in person, provide identifying informa-
tion, show a photo ID, and submit to a background check. §§922(b),
(c), (t). Nothing in the statute suggests that these legal duties may be
wiped away merely because the actual buyer turns out to be legally
eligible to own a gun. Because the dealer could not have lawfully sold
the gun had it known that Abramski was not the true buyer, the mis-
statement was material to the lawfulness of the sale. Pp. 189-191.

2. Abramski’s misrepresentation about the identity of the actual
buyer concerned “information required by [Chapter 44 of Title 18 of the
United States Code] to be kept” in the dealer’s records. §924(a)(1)(A).
Chapter 44 contains a provision requiring a dealer to “maintain such
records . . . as the Attorney General may . .. prescribe.” §923(g)(1)(A).
The Attorney General requires every licensed dealer to retain in its
records a completed copy of Form 4473, see 27 CFR §478.124(b), and
that form in turn includes the “actual buyer” question that Abramski
answered falsely. Therefore, falsely answering a question on Form
4473 violates §924(a)(1)(A). Pp. 191-193.

706 F. 3d 307, affirmed.

KAGAN, J., delivered the opinion of the Court, in which KENNEDY, GINS-
BURG, BREYER, and SOTOMAYOR, JJ., joined. SCALIA, J., filed a dissenting
opinion, in which ROBERTS, C. J., and THOMAS and ALITO, JJ., joined, post,
p. 193.

Richard D. Dietz argued the cause for petitioner. With
him on the briefs were Adam H. Charnes, Paul J. Foley,
Thurston H. Webb, and Rhonda Lee Overstreet.

Joseph R. Palmore argued the cause for the United States.
With him on the brief were Solicitor General Verrilli, Act-
g Assistant Attorney General Raman, Deputy Solicitor
General Dreeben, and Thomas E. Booth.*

*Briefs of amici curiae urging reversal were filed for the State of West
Virginia et al. by Patrick Morrisey, Attorney General of West Virginia,
and Julie Marie Blake, William R. Valentino, and J. Zak Ritchie, Assist-
ant Attorneys General, and by the Attorneys General for their respective
jurisdictions as follows: Luther Strange of Alabama, Michael C. Geraghty
of Alaska, Tom Horne of Arizona, Dustin M. McDanziel of Arkansas, Pam-
ela Jo Bondi of Florida, Samuel S. Olens of Georgia, Leonardo M. Rapa-
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JUSTICE KAGAN delivered the opinion of the Court.

Before a federally licensed firearms dealer may sell a gun,
the would-be purchaser must provide certain personal infor-
mation, show photo identification, and pass a background
check. To ensure the accuracy of those submissions, a fed-
eral statute imposes criminal penalties on any person who,
in connection with a firearm’s acquisition, makes false state-
ments about “any fact material to the lawfulness of the sale.”
18 U.S.C. §922(a)(6). In this case, we consider how that
law applies to a so-called straw purchaser—namely, a person
who buys a gun on someone else’s behalf while falsely claim-

das of Guam, Lawrence G. Wasden of Idaho, Gregory F. Zoeller of Indiana,
Derek Schmidt of Kansas, Jack Conway of Kentucky, James D. “Buddy”
Caldwell of Louisiana, Bill Schuette of Michigan, Chris Koster of Missouri,
Timothy C. Fox of Montana, Jon Bruning of Nebraska, Gary King of New
Mexico, Wayne Stenehjem of North Dakota, Michael DeWine of Ohio, E.
Scott Pruitt of Oklahoma, Alan Wilson of South Carolina, Marty J. Jack-
ley of South Dakota, Greg Abbott of Texas, Brian L. Tarbet of Utah, Ken-
neth T. Cuccinelli II of Virginia, and Peter K. Michael of Wyoming; for
Robert Snellings et al. by Donald E. J. Kilmer, Jr., and James Jeffries Good-
win; and for Congressman Steve Stockman et al. by Herbert W. Titus, Wil-
liam J. Olson, John S. Miles, Jeremiah L. Morgan, and Michael Connelly.

Briefs of amici curiae urging affirmance were filed for the State of Hawaii
et al. by David M. Louie, Attorney General of Hawaii, Girard D. Lau, Solici-
tor General, Kimberly T. Guidry, First Deputy Solicitor General, Charles C.
Lifland, Richard W. Buckner, and Meaghan VerGow, and by the Attorneys
General and other officials for their respective jurisdictions as follows:
George Jepsen, Attorney General of Connecticut, Joseph R. Biden I11, Attor-
ney General of Delaware, Irvin B. Nathan, Attorney General of the District
of Columbia, Todd S. Kim, Solicitor General, and Loren L. Alikhan, Deputy
Solicitor General, Lisa Madigan, Attorney General of Illinois, Douglas F.
Gansler, Attorney General of Maryland, Martha Coakley, Attorney General
of Massachusetts, Joseph A. Foster, Attorney General of New Hampshire,
Eric T. Schneiderman, Attorney General of New York, and Ellen F. Rosen-
blum, Attorney General of Oregon; for the Brady Center to Prevent Gun
Violence by Elliott Schulder and Jonathan E. Lowry; and for the City of
New York by Michael A. Cardozo and Eric Proshansky.

Stefan Bijan Tahmassebi and Matthew Bower filed a brief for the NRA
Civil Rights Defense Fund as amicus curiae.
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ing that it is for himself. We hold that such a misrepresen-
tation is punishable under the statute, whether or not the
true buyer could have purchased the gun without the straw.

I
A

Federal law has for over 40 years regulated sales by li-
censed firearms dealers, principally to prevent guns from
falling into the wrong hands. See Gun Control Act of 1968,
18 U.S.C. §921 et seq. Under §922(g), certain classes of
people—felons, drug addicts, and the mentally ill, to list a
few—may not purchase or possess any firearm. And to en-
sure they do not, § 922(d) forbids a licensed dealer from sell-
ing a gun to anyone it knows, or has reasonable cause to
believe, is such a prohibited buyer. See Huddleston v.
United States, 415 U. S. 814, 825 (1974) (“[T]he focus of the
federal scheme,” in controlling access to weapons, “is the fed-
erally licensed firearms dealer”).

The statute establishes a detailed scheme to enable the
dealer to verify, at the point of sale, whether a potential
buyer may lawfully own a gun. Section 922(c) brings the
would-be purchaser onto the dealer’s “business premises” by
prohibiting, except in limited circumstances, the sale of a
firearm “to a person who does not appear in person” at that
location. Other provisions then require the dealer to check
and make use of certain identifying information received
from the buyer. Before completing any sale, the dealer
must “verif[y] the identity of the transferee by examining
a valid identification document” bearing a photograph.
§922(t)(1)(C). In addition, the dealer must procure the buy-
er’s “name, age, and place of residence.” §922(b)(5). And
finally, the dealer must (with limited exceptions not at issue
here!) submit that information to the National Instant Back-

!The principal exception is for any buyer who has a state permit that
has been “issued only after an authorized government official has verified”
the buyer’s eligibility to own a gun under both federal and state law.
§922(t)(3).
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ground Check System (NICS) to determine whether the po-
tential purchaser is for any reason disqualified from owning
a firearm. See §§922(t)(1)(A)-(B).

The statute further insists that the dealer keep certain
records, to enable federal authorities both to enforce the
law’s verification measures and to trace firearms used in
crimes. See H. R. Rep. No. 1577, 90th Cong., 2d Sess., 14
(1968). A dealer must maintain the identifying information
mentioned above (i. e., name, age, and residence) in its per-
manent files. See §922(b)(5). In addition, the dealer must
keep “such records of . . . sale[ ] or other disposition of fire-
arms . . . as the Attorney General may by regulations pre-
scribe.” §923(g)(1)(A). And the Attorney General (or his
designee) may obtain and inspect any of those records, “in
the course of a bona fide criminal investigation,” to “deter-
minfe] the disposition of 1 or more firearms.” §923(g)(7).

To implement all those statutory requirements, the Bu-
reau of Alcohol, Tobacco, Firearms and Explosives (ATF') de-
veloped Form 4473 for gun sales. See Supp. App. 1-6. The
part of that form to be completed by the buyer requests his
name, birth date, and address, as well as certain other identi-
fying information (for example, his height, weight, and race).
The form further lists all the factors disqualifying a person
from gun ownership, and asks the would-be buyer whether
any of them apply (e. g., “[h]ave you ever been convicted . . . of
a felony?”). Id., at 1. Most important here, Question 11.a.
asks (with bolded emphasis appearing on the form itself):

“Are you the actual transferee/buyer of the firearm(s)
listed on this form? Warning: You are not the actual
buyer if you are acquiring the firearm(s) on behalf
of another person. If you are not the actual buyer,
the dealer cannot transfer the firearm(s) to you.”
Ibid.

The accompanying instructions for that question provide:

“Question 11.a. Actual Transferee/Buyer: For pur-
poses of this form, you are the actual transferee/buyer if
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you are purchasing the firearm for yourself or otherwise
acquiring the firearm for yourself . . .. You are also
the actual transferee/buyer if you are legitimately
purchasing the firearm as a gift for a third party.
ACTUAL TRANSFEREE/BUYER EXAMPLES:
Mr. Smith asks Mr. Jones to purchase a firearm for
Mr. Smith. Mr. Smith gives Mr. Jones the money for
the firearm. Mr. Jones is NOT THE ACTUAL
TRANSFEREE/BUYER of the firearm and must an-
swer ‘NO’ to question 11.a.” Id., at 4.

After responding to this and other questions, the customer
must sign a certification declaring his answers “true, correct
and complete.” Id., at 2. That certification provides that
the signator “understand[s] that making any false . . . state-
ment” respecting the transaction—and, particularly, “an-
swering ‘yes’ to question 1l.a. if [he is] not the actual
buyer”—is a crime “punishable as a felony under Federal
law.”  Ibid. (bold typeface deleted).

Two statutory provisions, each designed to ensure that the
dealer can rely on the truthfulness of the buyer’s disclosures
in carrying out its obligations, criminalize certain false state-
ments about firearms transactions. First and foremost,
§922(a)(6) provides as follows:

“It shall be unlawful . . . for any person in connection
with the acquisition or attempted acquisition of any
firearm or ammunition from [a licensed dealer] know-
ingly to make any false or fictitious oral or written state-
ment . . ., intended or likely to deceive such [dealer]
with respect to any fact material to the lawfulness of
the sale or other disposition of such firearm or ammuni-
tion under the provisions of this chapter.”

That provision helps make certain that a dealer will receive
truthful information as to any matter relevant to a gun sale’s
legality. In addition, §924(a)(1)(A) prohibits “knowingly
mak[ing] any false statement or representation with respect


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 169 (2014) 175

Opinion of the Court

to the information required by this chapter to be kept in the
records” of a federally licensed gun dealer. The question in
this case is whether, as the ATF declares in Form 4473’s
certification, those statutory provisions criminalize a false
answer to Question 1l.a.—that is, a customer’s statement
that he is the “actual transferee/buyer,” purchasing a fire-
arm for himself, when in fact he is a straw purchaser, buying
the gun on someone else’s behalf.

B

The petitioner here is Bruce Abramski, a former police
officer who offered to buy a Glock 19 handgun for his uncle,
Angel Alvarez. (Abramski thought he could get the gun for
a discount by showing his old police identification, though
the Government contends that because he had been fired
from his job two years earlier, he was no longer authorized to
use that card.) Accepting his nephew’s offer, Alvarez sent
Abramski a check for $400 with “Glock 19 handgun” written
on the memo line. Two days later, Abramski went to Town
Police Supply, a federally licensed firearms dealer, to make
the purchase. There, he filled out Form 4473, falsely check-
ing “Yes” in reply to Question 1l.a.—that is, asserting he
was the “actual transferee/buyer” when, according to the
form’s clear definition, he was not. He also signed the requi-
site certification, acknowledging his understanding that a
false answer to Question 1l.a. is a federal crime. After
Abramski’s name cleared the NICS background check, the
dealer sold him the Glock. Abramski then deposited the
$400 check in his bank account, transferred the gun to Al-
varez, and got back a receipt. Federal agents found that
receipt while executing a search warrant at Abramski’s home
after he became a suspect in a different crime.

A grand jury indicted Abramski for violating §§922(a)(6)
and 924(a)(1)(A) by falsely affirming in his response to Ques-
tion 11.a. that he was the Glock’s actual buyer. Abramski
moved to dismiss both charges. He argued that his misrep-
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resentation on Question 11.a. was not “material to the lawful-
ness of the sale” under §922(a)(6) because Alvarez was le-
gally eligible to own a gun. And he claimed that the false
statement did not violate §924(a)(1)(A) because a buyer’s
response to Question 11.a. is not “required . . . to be kept
in the records” of a gun dealer. After the District Court
denied those motions, see 778 F. Supp. 2d 678 (WD Va. 2011),
Abramski entered a conditional guilty plea, reserving his
right to challenge the rulings. The District Court then sen-
tenced him to five years of probation on each count, run-
ning concurrently.

The Court of Appeals for the Fourth Circuit affirmed the
convictions. 706 F. 3d 307 (2013). It noted a division
among appellate courts on the question Abramski raised
about §922(a)(6)’s materiality requirement: Of three courts
to have addressed the issue, one agreed with Abramski that
a misrepresentation on Question 11.a. is immaterial if “the
true purchaser [here, Alvarez] can lawfully purchase a fire-
arm directly.” Id., at 315 (quoting United States v. Polk, 118
F. 3d 286, 295 (CA5 1997)).2 The Fourth Circuit, however,
thought the majority position correct: “[TThe identity of the
actual purchaser of a firearm is a constant that is always
material to the lawfulness of a firearm acquisition under
§922(a)(6).” 706 F. 3d, at 316. The court also held that
Abramski’s conviction under § 924(a)(1)(A) was valid, finding
that the statute required a dealer to maintain the informa-
tion at issue in its records. Id., at 317.

We granted certiorari, 571 U. S. 951 (2013), principally to
resolve the Circuit split about §922(a)(6). In this Court,
Abramski renews his claim that a false answer to Question
11.a. is immaterial if the true buyer is legally eligible to pur-

2Compare Polk, 118 F. 3d, at 294-295, with United States v. Morales,
687 F. 3d 697, 700-701 (CA6 2012) (a misrepresentation about the true
purchaser’s identity is material even when he can legally own a gun);
United States v. Frazier, 605 F. 3d 1271, 1279-1280 (CA11 2010) (same).
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chase a firearm. But Abramski now focuses on a new and
more ambitious argument, which he concedes no court has
previously accepted. See Brief for Petitioner i.> In brief,
he alleges that a false response to Question 11l.a. is never
material to a gun sale’s legality, whether or not the actual
buyer is eligible to own a gun. We begin with that funda-
mental question, next turn to what has become Abramski’s
back-up argument under §922(a)(6), and finally consider the
relatively easy question pertaining to §924(A)(1)(a)’s sepa-
rate false-statement prohibition. On each score, we affirm
Abramski’s conviction.
II

Abramski’s broad theory (mostly echoed by the dissent) is
that federal gun law simply does not care about arrange-
ments involving straw purchasers: So long as the person at
the counter is eligible to own a gun, the sale to him is legal
under the statute. That is true, Abramski contends, irre-
spective of any agreement that person has made to purchase
the firearm on behalf of someone else—including someone
who cannot lawfully buy or own a gun himself. Accordingly,
Abramski concludes, his “false statement that he was the
[Glock 19s] ‘actual buyer,”” as that term was “defined in
Question 11.a., was not material” —indeed, was utterly irrel-
evant—“to the lawfulness of the sale.” Id., at 31 (emphasis
deleted); see also post, at 196 (opinion of SCALIA, J.). In es-
sence, he claims, Town Police Supply could legally have sold
the gun to him even if he had truthfully answered Question
11.a. by disclosing that he was a straw—because, again, all
the federal firearms law cares about is whether the individ-

3Reflecting that prior consensus, neither of Abramski’s principal
amici—the National Rifle Association and a group of 26 States—joins
Abramski in making this broader argument. They confine themselves to
supporting the more limited claim about straw purchases made on behalf
of eligible gun owners, addressed infra, at 189-191.
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ual standing at the dealer’s counter meets the requirements
to buy a gun.*

At its core, that argument relies on one true fact: Federal
gun law regulates licensed dealers’ transactions with “per-
sons” or “transferees,” without specifically referencing straw
purchasers. Section 922(d), for example, bars a dealer from
“sell[ing] or otherwise dispos[ing] of” a firearm to any “per-
son” who falls within a prohibited category—felons, drug ad-
dicts, the mentally ill, and so forth. See supra, at 172; see
also §922(b)(5) (before selling a gun to a “person,” the dealer
must take down his name, age, and residence); § 922(t)(1) (be-
fore selling a gun to a “person,” the dealer must run a back-
ground check). Similarly, §922(t)(1)(C) requires the dealer
to verify the identity of the “transferee” by checking a valid
photo ID. See supra, at 172; see also §922(c) (spelling out
circumstances in which a “transferee” may buy a gun with-
out appearing at the dealer’s premises). Abramski contends
that Congress’s use of such language alone, sans any mention
of “straw purchasers” or “actual buyers,” shows that “[i]t is
not illegal to buy a gun for someone else.” Brief for Peti-
tioner 15-16; Reply Brief 1; see also post, at 194-198.

4The dissent reserves the question whether the false statement would
be material if the straw purchaser knew that the true buyer was not eligi-
ble to own a firearm. Post, at 198, n. 3. But first, that reservation is of
quite limited scope: Unlike Abramski’s back-up argument, which imposes
liability whenever the true purchaser cannot legally buy a gun, the dis-
sent’s reservation applies only when the straw has knowledge of (or at
least reasonable cause to believe) that fact. And as we will later note,
straws often do not have such knowledge. See infra, at 182-183. Sec-
ond, the reservation (fairly enough for a reservation) rests on an uncertain
legal theory. According to the dissent, a straw buyer might violate
§922(a)(6) if a dealer’s sale to him aids and abets his violation of § 922(d)—
a provision barring knowingly transferring a gun to an ineligible person,
see infra this page, 187-188. But that reasoning presupposes that a fire-
arms dealer acting in the ordinary course of business can ever have the
intent needed to aid and abet a crime—a question this Court reserved
not six months ago. See Rosemond v. United States, 572 U. S. 65, 1,
n. 8 (2014).
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But that language merely raises, rather than answers, the
critical question: In a straw purchase, who is the “person”
or “transferee” whom federal gun law addresses? Is that
“person” the middleman buying a firearm on someone else’s
behalf (often because the ultimate recipient could not buy it
himself, or wants to camouflage the transaction)? Or is that
“person” instead the individual really paying for the gun and
meant to take possession of it upon completion of the pur-
chase? Isit the conduit at the counter, or the gun’s intended
owner?® Inanswering that inquiry, we must (as usual) inter-
pret the relevant words not in a vacuum, but with reference
to the statutory context, “structure, history, and purpose.”
Maracich v. Spears, 570 U. S. 48, 76 (2013). All those tools
of divining meaning—not to mention common sense, which is
a fortunate (though not inevitable) side-benefit of construing
statutory terms fairly—demonstrate that § 922, in regulating
licensed dealers’ gun sales, looks through the straw to the
actual buyer.b

The overarching reason is that Abramski’s reading would
undermine—indeed, for all important purposes, would virtu-

5The dissent claims the answer is easy because “if I give my son $10
and tell him to pick up milk and eggs at the store, no English speaker
would say that the store ‘sells’ the milk and eggs to me.” Post, at 196.
But try a question more similar to the one the gun law’s text raises: If I
send my brother to the Apple Store with money and instructions to pur-
chase an iPhone, and then take immediate and sole possession of that de-
vice, am I the “person” (or “transferee”) who has bought the phone or is
he? Nothing in ordinary English usage compels an answer either way.

SContrary to the dissent’s view, our analysis does not rest on mere
“purpose-based arguments.” Post, at 198. We simply recognize that a
court should not interpret each word in a statute with blinders on, refus-
ing to look at the word’s function within the broader statutory context.
As we have previously put the point, a “provision that may seem ambigu-
ous in isolation is often clarified by the remainder of the statutory scheme
.. . because only one of the permissible meanings produces a substantive
effect that is compatible with the rest of the law.” United Sav. Assn. of
Tex. v. Timbers of Inwood Forest Associates, Ltd., 484 U.S. 365, 371
(1988).
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ally repeal—the gun law’s core provisions.” As noted ear-
lier, the statute establishes an elaborate system to verify a
would-be gun purchaser’s identity and check on his back-
ground. See supra, at 172-173. It also requires that the in-
formation so gathered go into a dealer’s permanent records.
See supra, at 173. The twin goals of this comprehensive
scheme are to keep guns out of the hands of criminals and
others who should not have them, and to assist law enforce-
ment authorities in investigating serious crimes. See Hud-
dleston, 415 U. S., at 824; supra, at 172-173. And no part of
that scheme would work if the statute turned a blind eye to
straw purchases—if, in other words, the law addressed not
the substance of a transaction, but only empty formalities.

To see why, consider what happens in a typical straw pur-
chase. A felon or other person who cannot buy or own a
gun still wants to obtain one. (Or, alternatively, a person
who could legally buy a firearm wants to conceal his pur-
chase, maybe so he can use the gun for criminal purposes
without fear that police officers will later trace it to him.)
Accordingly, the prospective buyer enlists an intermediary
to help him accomplish his illegal aim. Perhaps he con-
scripts a loyal friend or family member; perhaps more often,
he hires a stranger to purchase the gun for a price. The
actual purchaser might even accompany the straw to the gun
shop, instruct him which firearm to buy, give him the money
to pay at the counter, and take possession as they walk out
the door. See, e. g., United States v. Bowen, 207 Fed. Appx.
727, 729 (CA7 2006) (describing a straw purchase along those
lines); United States v. Paye, 129 Fed. Appx. 567, 570 (CA11
2005) (per curiam) (same). What the true buyer would not

"That reading would also, at a stroke, declare unlawful a large part of
what the ATF does to combat gun trafficking by criminals. See Dept.
of Treasury, Bureau of Alcohol, Tobacco & Firearms, Following the Gun:
Enforcing Federal Laws Against Firearms Traffickers, p. xi (June 2000)
(noting that in several prior years “[a]llmost half of all [ATF firearm] traf-
ficking investigations involved straw purchasers”).
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do—what he would leave to the straw, who possesses the
gun for all of a minute—is give his identifying information
to the dealer and submit himself to a background check.
How many of the statute’s provisions does that scenario—
the lawful result of Abramski’s (and the dissent’s) reading of
“transferee” and “person”—render meaningless?

Start with the parts of §922 enabling a dealer to verify
whether a buyer is legally eligible to own a firearm. That
task, as noted earlier, begins with identification—requesting
the name, address, and age of the potential purchaser and
checking his photo ID. See §§922(b)(5), (t)(1)(C); supra, at
172. And that identification in turn permits a background
check: The dealer runs the purchaser’s name through the
NICS database to discover whether he is, for example, a
felon, drug addict, or mentally ill person. See §§922(d),
(t)(); supra, at 172-173.  All those provisions are designed
to accomplish what this Court has previously termed Con-
gress’s “principal purpose” in enacting the statute—“to curb
crime by keeping ‘firearms out of the hands of those not le-
gally entitled to possess them.”” Huddleston, 415 U. S,, at
824 (quoting S. Rep. No. 1501, 90th Cong., 2d Sess., 22 (1968)).
But under Abramski’s reading, the statutory terms would be
utterly ineffectual, because the identification and background
check would be of the wrong person. The provisions would
evaluate the eligibility of mere conduits, while allowing
every criminal (and drug addict and so forth) to escape that
assessment and walk away with a weapon.

Similarly, Abramski’s view would defeat the point of
§922(c), which tightly restricts the sale of guns “to a person
who does not appear in person at the licensee’s business
premises.” See supra, at 172. Only a narrow class of pro-
spective buyers may ever purchase a gun from afar—primar-
ily, individuals who have already had their eligibility to own
a firearm verified by state law enforcement officials with ac-
cess to the NICS database. See 27 CFR §478.96(b) (2014);
18 U. S. C. §922(t)(3); n. 1, supra. And even when an indi-
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vidual fits within that category, he still must submit to the
dealer a sworn statement that he can lawfully own a gun, as
well as provide the name and address of the principal law
enforcement officer in his community. See §922(c)(1). The
dealer then has to forward notice of the sale to that officer,
in order to allow law enforcement authorities to investigate
the legality of the sale and, if necessary, call a stop to it.
See §§922(c)(2)—(3). The provision thus prevents remote
sales except to a small class of buyers subject to extraordi-
nary procedures—again, to ensure effective verification of a
potential purchaser’s eligibility. Yet on Abramski’s view, a
person could easily bypass the scheme, purchasing a gun
without ever leaving his home by dispatching to a gun store
a hired deliveryman. Indeed, if Abramski were right, we
see no reason why anyone (and certainly anyone with less-
than-pure motives) would put himself through the proce-
dures laid out in §922(c): Deliverymen, after all, are not so
hard to come by.

And likewise, the statute’s record-keeping provisions
would serve little purpose if the records kept were of nomi-
nal rather than real buyers. As noted earlier, dealers must
store, and law enforcement officers may obtain, information
about a gun buyer’s identity. See §8§922(b)(5), 923(g); supra,
at 173. That information helps to fight serious crime. When
police officers retrieve a gun at a crime scene, they can trace
it to the buyer and consider him as a suspect. See National
Shooting Sports Foundation, Inc. v. Jones, 716 F. 3d 200, 204
(CADC 2013) (describing law enforcement’s use of firearm
tracing). Too, the required records enable dealers to iden-
tify certain suspicious purchasing trends, which they then
must report to federal authorities. See §923(2)(3) (impos-
ing a reporting obligation when a person buys multiple hand-
guns within five days). But once again, those provisions can
serve their objective only if the records point to the person
who took actual control of the gun(s). Otherwise, the police
will at most learn the identity of an intermediary, who could
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not have been responsible for the gun’s use and might know
next to nothing about the actual buyer. See, e.g., United
States v. Juarez, 626 F. 3d 246, 249 (CA5 2010) (straw pur-
chaser bought military-style assault rifles, later found among
Mexican gang members, for a buyer known “only as ‘El
Mano’”). Abramski’s view would thus render the required
records close to useless for aiding law enforcement: Putting
true numbskulls to one side, anyone purchasing a gun for
criminal purposes would avoid leaving a paper trail by the
simple expedient of hiring a straw.

To sum up so far: All the prerequisites for buying a gun
described above refer to a “person” or “transferee.” Read
Abramski’s way (“the man at the counter”), those terms
deny effect to the regulatory scheme, as criminals could al-
ways use straw purchasers to evade the law.® Read the
other way (“the man getting, and always meant to get, the
firearm”), those terms give effect to the statutory provisions,
allowing them to accomplish their manifest objects. That
alone provides more than sufficient reason to understand
“person” and “transferee” as referring not to the fictitious
but to the real buyer.

And other language in § 922 confirms that construction, by
evincing Congress’s concern with the practical realities,
rather than the legal niceties, of firearms transactions. For
example, §922(a)(6) itself bars material misrepresentations

8The dissent is mistaken when it says that the ATF’s own former view
of the statute refutes this proposition. See post, at 202-203. As we will
later discuss, see infra, at 191, the ATF for a time thought that § 922(a)(6)
did not cover cases in which the true purchaser could have legally pur-
chased a gun himself. But Abramski’s principal argument extends much
further, to cases in which straws buy weapons for criminals, drug addicts,
and other prohibited purchasers. For the reasons just stated, that inter-
pretation would render the statute all but useless. And although the dis-
sent appeals to a snippet of congressional testimony to suggest that ATF
once briefly held that extreme view of the statute, it agrees that by at
least 1979 (well over three decades ago), ATF recognized the unlawfulness
of straw purchases on behalf of prohibited persons.
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“in connection with the acquisition,” and not just the pur-
chase, of a firearm. That broader word, we have previously
held, does not focus on “legal title”—Ilet alone legal title for
a few short moments, until another, always intended transfer
occurs. Huddleston, 415 U. S., at 820. Instead, the term
signifies “com[ing] into possession, control, or power of dis-
posal,” as the actual buyer in a straw purchase does. Ibid.
Similarly, we have reasoned that such a substance-over-form
approach draws support from the statute’s repeated refer-
ences to “the sale or other disposition” of a firearm.
§922(a)(6); see §922(d) (making it unlawful to “sell or other-
wise dispose of” a gun to a prohibited person). That term,
we have stated, “was aimed at providing maximum cover-
age.” Id., at 826-827. We think such expansive language
inconsistent with Abramski’s view of the statute, which
would stare myopically at the nominal buyer while remain-
ing blind to the person exiting the transaction with control
of the gun.

Finally, our reading of §922 comports with courts’ stand-
ard practice, evident in many legal spheres and presumably
known to Congress, of ignoring artifice when identifying the
parties to a transaction. In United States v. One 1936
Model Ford V-8 Deluxe Coach, Commercial Credit Co., 307
U. S. 219 (1939), for example, we considered the operation of
a statute requiring forfeiture of any interest in property that
was used to violate prohibition laws, except if acquired in
good faith. There, a straw purchaser had bought a car in
his name but with his brother’s money, and transferred it to
the brother—a known bootlegger—right after driving it off
the lot. See id., at 222-223. The Court held the finance
company’s lien on the car non-forfeitable because the com-
pany had no hint that the straw was a straw—that his
brother would in fact be the owner. See id., at 224. But
had the company known, the Court made clear, a different
result would have obtained: The company could not have re-
lied on the formalities of the sale to the “‘straw’ purchaser”
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when it knew that the “real owner and purchaser” of the car
was someone different. Id., at 223-224. We have similarly
emphasized the need in other contexts, involving both crimi-
nal and civil penalties, to look through a transaction’s nomi-
nal parties to its true participants. See, e.g., American
Needle, Inc. v. National Football League, 560 U. S. 183, 193
(2010) (focusing on “substance rather than form” in assessing
when entities are distinct enough to be capable of conspiring
to violate the antitrust laws); Gregory v. Helvering, 293 U. S.
465, 470 (1935) (disregarding an intermediary shell corpora-
tion created to avoid taxes because doing otherwise would
“exalt artifice above reality”). We do no more than that
here in holding, consistent with §922’s text, structure, and
purpose, that using a straw does not enable evasion of the
firearms law.

Abramski, along with the dissent, objects that such action
is no circumvention—that Congress made an intentional
choice, born of “political compromise,” to limit the gun law’s
compass to the person at the counter, even if merely acting
on another’s behalf. Reply Brief 11; post, at 201-202. As
evidence, Abramski states that the statute does not regulate
beyond the initial point of sale. Because the law mostly ad-
dresses sales made by licensed dealers, a purchaser can
(within wide limits) subsequently decide to resell his gun to
another private party. See Reply Brief 11. And similarly,
Abramski says, a purchaser can buy a gun for someone else
as a gift. See Brief for Petitioner 26-27, n. 3. Abramski
lumps in the same category the transfer of a gun from a
nominal to a real buyer—as something, like a later resale or
gift, meant to fall outside the statute’s (purported) standing-
in-front-of-the-gun-dealer scope. See Reply Brief 13; see
also post, at 199-201.

But Abramski and the dissent draw the wrong conclusion
from their observations about resales and gifts. Yes, Con-
gress decided to regulate dealers’ sales, while leaving the
secondary market for guns largely untouched. As we noted
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in Huddleston, Congress chose to make the dealer the “prin-
cipal agent of federal enforcement” in “restricting [crimi-
nals’] access to firearms.” 415 U.S,, at 824. And yes, that
choice (like pretty much everything Congress does) was
surely a result of compromise. But no, straw arrangements
are not a part of the secondary market, separate and apart
from the dealer’s sale. In claiming as much, Abramski
merely repeats his mistaken assumption that the “person”
who acquires a gun from a dealer in a case like this one is
the straw, rather than the individual who has made a prior
arrangement to pay for, take possession of, own, and use that
part of the dealer’s stock. For all the reasons we have al-
ready given, that is not a plausible construction of a statute
mandating that the dealer identify and run a background
check on the person to whom it is (really, not fictitiously)
selling a gun. See supra, at 179-185. The individual who
sends a straw to a gun store to buy a firearm is transacting
with the dealer, in every way but the most formal; and that
distinguishes such a person from one who buys a gun, or
receives a gun as a gift, from a private party.® The line
Congress drew between those who acquire guns from dealers
and those who get them as gifts or on the secondary market,

9The dissent responds: “That certainly distinguishes” the individual
transacting with a dealer through a straw from an individual receiving a
gun from a private party; “so would the fact that [the former] has orange
hair.” Post, at 200. But that is an example of wit gone wrong. Whether
the purchaser has orange hair, we can all agree, is immaterial to the statu-
tory scheme. By contrast, whether the purchaser has transacted with a
licensed dealer is integral to the statute—because, as previously noted,
“the federal scheme . .. controls access to weapons” through the federally
licensed firearms dealer, who is “the principal agent of federal enforce-
ment.” Huddleston v. United States, 415 U. S. 814, 824, 825 (1974); see
supra, at 185 and this page. In so designing the statute, Congress chose
not to pursue the goal of “controll[ing] access” to guns to the nth degree;
buyers can, as the dissent says, avoid the statute’s background check and
record-keeping requirements by getting a gun second-hand. But that
possibility provides no justification for limiting the statute’s considered
regulation of dealer sales.
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we suspect, reflects a host of things, including administrative
simplicity and a view about where the most problematic
firearms transactions—Ilike criminal organizations’ bulk gun
purchases—typically occur. But whatever the reason, the
scarcity of controls in the secondary market provides no rea-
son to gut the robust measures Congress enacted at the
point of sale.

Abramski claims further support for his argument from
Congress’s decision in 1986 to amend §922(d) to prohibit a
private party (and not just, as originally enacted, a licensed
dealer) from selling a gun to someone he knows or reason-
ably should know cannot legally possess one. See Firearms
Owners’ Protection Act, § 102(5)(A), 100 Stat. 451-452. Ac-
cording to Abramski, the revised §922(d) should be under-
stood as Congress’s exclusive response to the potential dan-
gers arising from straw purchases. See Brief for Petitioner
26-27. The amendment shows, he claims, that “Congress
chose to address this perceived problem in a way other than”
by imposing liability under § 922(a)(6) on a straw who tells a
licensed dealer that he is the firearm’s actual buyer. Reply
Brief 14, n. 2.

But Congress’s amendment of § 922(d) says nothing about
§922(a)(6)’s application to straw purchasers. In enacting
that amendment, Congress left §922(a)(6) just as it was,
undercutting any suggestion that Congress somehow in-
tended to contract that provision’s reach. The amendment
instead performed a different function: Rather than ensuring
that a licensed dealer receives truthful information, it ex-
tended a minimal form of regulation to the secondary mar-
ket. The revised §922(d) prevents a private person from
knowingly selling a gun to an ineligible owner no matter
when or how he acquired the weapon: It thus applies not just
to a straw purchaser, but to an individual who bought a gun
for himself and later decided to resell it. At the same time,
§922(d) has nothing to say about a raft of cases §922(a)(6)
covers, including all the (many) straw purchases in which the
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frontman does not know that the actual buyer is ineligible.
See supra, at 182-183. Thus, §922(d) could not serve as an
effective substitute for §922(a)(6). And the mere potential
for some transactions to run afoul of both prohibitions gives
no cause to read §922(d) as limiting § 922(a)(6) (or vice versa).
See, e. 9., United States v. Batchelder, 442 U.S. 114, 118-
126 (1979).1°

Abramski’s principal attack on his §922(a)(6) conviction
therefore fails. Contrary to his contention, the information
Question 1l.a. requests—“[a]Jre you the actual transferee/
buyer[?]” or, put conversely, “are [you] acquiring the fire-
arm(s) on behalf of another person[?]”—is relevant to the
lawfulness of a gun sale. That is because, for all the reasons
we have given, the firearms law contemplates that the dealer
will check not the fictitious purchaser’s but instead the true
purchaser’s identity and eligibility for gun ownership. By
concealing that Alvarez was the actual buyer, Abramski pre-
vented the dealer from transacting with Alvarez face-to-face,
see §922(c), recording his name, age, and residence, see
§922(b)(5), inspecting his photo ID, see §922(t)(1)(C), sub-
mitting his identifying information to the background check
system, see §922(t)(1)(B), and determining whether he was
prohibited from receiving a firearm, see §922(d). In sum,
Abramski thwarted application of essentially all of the fire-

10 Nor do we agree with the dissent’s argument (not urged by Abramski
himself) that the rule of lenity defeats our construction. See post, at 203—
205. That rule, as we have repeatedly emphasized, applies only if, “after
considering text, structure, history and purpose, there remains a grievous
ambiguity or uncertainty in the statute such that the Court must simply
guess as to what Congress intended.” Maracich v. Spears, 570 U.S.
48, 76 (2013) (quoting Barber v. Thomas, 560 U. S. 474, 488 (2010)). We
are not in that position here: Although the text creates some ambiguity,
the context, structure, history, and purpose resolve it. The dissent would
apply the rule of lenity here because the statute’s text, taken alone, per-
mits a narrower construction, but we have repeatedly emphasized that is
not the appropriate test. See, e. g., Muscarello v. United States, 524 U. S.
125, 138 (1998); Smith v. United States, 508 U. S. 223, 239 (1993).
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arms law’s requirements. We can hardly think of a misrep-
resentation any more material to a sale’s legality.

II1

Abramski also challenges his §922(a)(6) conviction on a
narrower ground. For purposes of this argument, he as-
sumes that the Government can make its case when a straw
hides the name of an underlying purchaser who is legally
ineligible to own a gun. But, Abramski reminds us, that is
not true here, because Alvarez could have bought a gun for
himself. In such circumstances, Abramski claims that a
false response to Question 11.a. is not material. See Brief
for Petitioner 28-30. Essentially, Abramski contends, when
the hidden purchaser is eligible anyway to own a gun, all’s
well that ends well, and all should be forgiven.

But we think what we have already said shows the fallacy
of that claim: Abramski’s false statement was material be-
cause had he revealed that he was purchasing the gun on
Alvarez’s behalf, the sale could not have proceeded under the
law—even though Alvarez turned out to be an eligible gun
owner. The sale, as an initial matter, would not have com-
plied with §922(c)’s restrictions on absentee purchases. See
supra, at 181-182. If the dealer here, Town Police Supply,
had realized it was in fact selling a gun to Alvarez, it would
have had to stop the transaction for failure to comply with
those conditions. Yet more, the sale could not have gone
forward because the dealer would have lacked the informa-
tion needed to verify and record Alvarez’s identity and check
his background. See §§922(b)(5), (t)(1)(B)-(C); supra, at
180-182. Those requirements, as we have explained, per-
tain to the real buyer; and the after-the-fact discovery that
Alvarez would have passed the background check cannot
somehow wipe them away. Accordingly, had Town Police
Supply known Abramski was a straw, it could not have certi-
fied, as Form 4473 demands, its belief that the transfer was
“not unlawful.” Supp. App. 3.
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An analogy may help show the weakness of Abramski’s
argument. Suppose a would-be purchaser, Smith, lawfully
could own a gun. But further suppose that, for reasons of
his own, Smith uses an alias (let’s say Jones) to make the
purchase. Would anyone say “no harm, no foul,” just be-
cause Smith is not in fact a prohibited person under § 922(d)?
We think not. Smith would in any event have made a false
statement about who will own the gun, impeding the dealer’s
ability to carry out its legal responsibilities. So too here.

Abramski objects that because Alvarez could own a gun,
the statute’s core purpose—“keeping guns out of the hands”
of criminals and other prohibited persons—“is not even im-
plicated.” Brief for Petitioner 29. But that argument
(which would apply no less to the alias scenario) misunder-
stands the way the statute works. As earlier noted, the fed-
eral gun law makes the dealer “[t]he principal agent of fed-
eral enforcement.” Huddleston, 415 U. S., at 824, see supra,
at 185-186. It is that highly regulated, legally knowledge-
able entity, possessing access to the expansive NICS data-
base, which has the responsibility to “[e]nsure that, in the
course of sales or other dispositions . . ., weapons [are not]
obtained by individuals whose possession of them would be
contrary to the public interest.” 415 U. S., at 825. Nothing
could be less consonant with the statutory scheme than plac-
ing that inquiry in the hands of an unlicensed straw pur-
chaser, who is unlikely to be familiar with federal firearms
law and has no ability to use the database to check whether
the true buyer may own a gun. And in any event, keeping
firearms out of the hands of criminals is not § 922’s only goal:
The statute’s record-keeping provisions, as we have said, are
also designed to aid law enforcement in the investigation of
crime. See supra, at 173, 182-183. Abramski’s proposed
limitation on § 922(a)(6) would undercut that purpose because
many would-be criminals remain legally eligible to buy fire-
arms, and thus could use straws to purchase an endless
stream of guns off-the-books. See, e. g., Polk, 118 F. 3d, at


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 573 U. S. 169 (2014) 191

Opinion of the Court

289 (eligible gun buyer used straw purchasers to secretly
accumulate an “arsenal of weapons” for a “massive offensive”
against the Federal Government).

In addition, Abramski briefly notes that until 1995, the
ATF took the view that a straw purchaser’s misrepresenta-
tion counted as material only if the true buyer could not
legally possess a gun. See Brief for Petitioner 7-8; n. §,
supra. We may put aside that ATF has for almost two dec-
ades now taken the opposite position, after reflecting on both
appellate case law and changes in the statute. See Tr. of
Oral Arg. 41; Brady Handgun Violence Prevention Act of
1993, §103, 107 Stat. 1541 (codified at 18 U.S. C. §922(t)).
The critical point is that criminal laws are for courts, not
for the Government, to construe. See, e. g., United States v.
Apel, 571 U. S. 359, 369 (2014) (“[W]e have never held that
the Government’s reading of a criminal statute is entitled to
any deference”). We think ATF’s old position no more rele-
vant than its current one—which is to say, not relevant at
all. Whether the Government interprets a criminal statute
too broadly (as it sometimes does) or too narrowly (as the
ATF used to in construing § 922(a)(6)), a court has an obliga-
tion to correct its error. Here, nothing suggests that Con-
gress—the entity whose voice does matter—limited its pro-
hibition of a straw purchaser’s misrepresentation in the way
Abramski proposes.

1Y

Finally, Abramski challenges his conviction under
§924(a)(1)(A), which prohibits “knowingly mak[ing] any false
statement . . . with respect to the information required by
this chapter to be kept in the records” of a federally licensed
dealer. That provision is broader than §922(a)(6) in one re-
spect: It does not require that the false statement at issue
be “material” in any way. At the same time, § 924(a)(1)(A)
includes an element absent from §922(a)(6): The false state-
ment must relate to “information required by this chapter to
be kept in [a dealer’s] records.” Abramski notes that the
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indictment in this case charged him with only one misrepre-
sentation: his statement in response to Question 11.a. that
he was buying the Glock on his own behalf rather than on
someone else’s. And, he argues, that information (unlike the
transferee’s “name, age, and place of residence,” which he
plausibly reads the indictment as not mentioning) was not
required “by this chapter”—but only by Form 4473 itself—
to be kept in the dealer’s permanent records. Brief for Peti-
tioner 32.

We disagree. Included in “this chapter”—Chapter 44 of
Title 18—is a provision, noted earlier, requiring a dealer to
“maintain such records of . . . sale, or other disposition of
firearms at his place of business for such period, and in such
form, as the Attorney General may by regulations pre-
scribe.”  §923(2)(1)(A); supra, at 173. Because of that stat-
utory section, the information that the Attorney General’s
regulations compel a dealer to keep is information “required
by this chapter.” And those regulations (the validity of
which Abramski does not here contest) demand that every
licensed dealer “retain . .. as a part of [its] required records,
each Form 4473 obtained in the course of” selling or other-
wise disposing of a firearm. 27 CFR §478.124(b). Accord-
ingly, a false answer on that form, such as the one Abramski
made, pertains to information a dealer is statutorily required
to maintain.!!

11 The dissent argues that our view would impose criminal liability for a
false answer even to an “ultra vires question,” such as “the buyer’s favor-
ite color.” Post, at 206. We need not, and do not, opine on that hypothet-
ical, because it is miles away from this case. As we have explained, see
supra, at 179-189, Question 11.a. is not ultra vires, but instead fundamen-
tal to the lawfulness of a gun sale. It is, indeed, part and parcel of the
dealer’s determination of the (true) buyer’s “name, age, and place of resi-
dence,” which §922(b)(5) requires the dealer to keep. That section alone
would justify Abramski’s conviction under §924(a)(1)(A) if the indictment
here had clearly alleged that, in addition to answering Question 11.a.
falsely, he lied about that buyer’s “name, age, and place of residence.”
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v

No piece of information is more important under federal
firearms law than the identity of a gun’s purchaser—the per-
son who acquires a gun as a result of a transaction with a
licensed dealer. Had Abramski admitted that he was not
that purchaser, but merely a straw—that he was asking the
dealer to verify the identity of, and run a background check
on, the wrong individual—the sale here could not have gone
forward. That makes Abramski’s misrepresentation on
Question 11.a. material under §922(a)(6). And because that
statement pertained to information that a dealer must keep
in its permanent records under the firearms law, Abramski’s
answer to Question 1l.a. also violated §924(a)(1)(A). Ac-
cordingly, we affirm the judgment of the Fourth Circuit.

It 1s so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
THOMAS, and JUSTICE ALITO join, dissenting.

Bruce Abramski bought a gun for his uncle from a feder-
ally licensed gun dealer, using money his uncle gave him for
that purpose. Both men were legally eligible to receive and
possess firearms, and Abramski transferred the gun to his
uncle at a federally licensed gun dealership in compliance
with state law. When buying the gun, Abramski had to fill
out Form 4473 issued by the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF). In response to a question
on the form, Abramski affirmed that he was the “actual/
transferee buyer” of the gun, even though the form stated
that he was not the “actual transferee/buyer” if he was pur-
chasing the gun for a third party at that person’s request
and with funds provided by that person.

The Government charged Abramski with two federal
crimes under the Gun Control Act of 1968, as amended, 18
U. S. C. §§921-931: making a false statement “material to the
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lawfulness of the sale,” in violation of §922(a)(6), and mak-
ing a false statement “with respect to information required
by [the Act] to be kept” by the dealer, in violation of
§924(a)(1)(A). On both counts the Government interprets
this criminal statute to punish conduct that its plain lan-
guage simply does not reach. I respectfully dissent from
the Court’s holding to the contrary.

I. Section 922(a)(6)

A

Under §922(a)(6), it is a crime to make a “false . . . state-
ment” to a licensed gun dealer about a “fact material to the
lawfulness of” a firearms sale. Abramski made a false
statement when he claimed to be the gun’s “actual trans-
feree/buyer” as Form 4473 defined that term. But that
false statement was not “material to the lawfulness of the
sale” since the truth—that Abramski was buying the gun for
his uncle with his uncle’s money—would not have made the
sale unlawful. See Kungys v. United States, 485 U. S. 759,
775 (1988) (plurality opinion) (materiality is determined by
asking “what would have ensued from official knowledge of
the misrepresented fact”); accord id., at 787 (Stevens, J., con-
curring in judgment). Therefore, Abramski’s conviction on
this count cannot stand.

Several provisions of the Act limit the circumstances in
which a licensed gun dealer may lawfully sell a firearm.
Most prominently, the Act provides that no one may “sell or
otherwise dispose of” a firearm to a person who he knows
or has reasonable cause to believe falls within one of nine
prohibited categories (such as felons, fugitives, illegal-drug
users, and the mentally ill). §922(d). But the Government
does not contend that either Abramski or his uncle fell into
one of those prohibited categories. And no provision of the
Act prohibits one person who is eligible to receive and pos-
sess firearms (e. ¢g., Abramski) from buying a gun for another
person who is eligible to receive and possess firearms (e. g.,
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Abramski’s uncle), even at the other’s request and with the
other’s money.

The Government’s contention that Abramski’s false state-
ment was material to the lawfulness of the sale depends on
a strained interpretation of provisions that mention the “per-
son” to whom a dealer “sells]” (or “transfer[s],” or “deliv-
er[s]”) a gun. A dealer may not “sell or deliver” a firearm
to a “person” without recording “the name, age, and place of
residence of such person.” §922(b)(5). He may not, with-
out following special procedures, “sell” a firearm to a “per-
son” who does not appear in person at the dealer’s business.
§922(c). He may not “transfer” a firearm to a “person”
without verifying that person’s identity and running a back-
ground check. §922(t)(1). And he may not “sell or deliver”
a firearm to a “person” who he knows or has reasonable cause
to believe resides in a different State. §922(b)(3).

The Government maintains that in this case Abramski’s
uncle was the “person” to whom the dealer “s[old]” the gun,
and that the sale consequently violated those provisions. It
bases that assertion on the claim that the Gun Control Act
implicitly incorporates “principles of agency law.” Brief for
United States 17. Under those principles, it contends, the
individual who walks into a dealer’s store, fills out the requi-
site forms, pays the dealer, and takes possession of the gun
is not necessarily the “person” to whom the dealer “sell[s]”
the gun. Instead, it says, we must ask whether that individ-
ual bought the gun as a third party’s common-law agent; if
so, then the third party is the “person” to whom the dealer
“sell[s]” the gun within the meaning of the relevant statutory
provisions. The majority agrees: Although it never explic-
itly mentions agency law, it declares that if an individual is
“pbuying a firearm on someone else’s behalf,” the “someone
else” is the “person” to whom the dealer “sell[s]” the gun
within the meaning of the statute. Ante, at 179.

I doubt that three of the four provisions at issue here
would establish the materiality of Abramski’s falsehood even
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if Abramski’s uncle were deemed the “person” to whom the
dealer “s[old]” the gun.! But §922(b)(3) would unquestion-
ably do so, since it prohibits a dealer from selling a gun to a
person who resides in another State, as Abramski’s uncle did.
That is of no moment, however, because Abramski’s uncle
was not the “person” to whom the gun was “s[old].”

The contrary interpretation provided by the Government
and the majority founders on the plain language of the Act.
We interpret criminal statutes, like other statutes, in a
manner consistent with ordinary English usage. Flores-
Figueroa v. United States, 556 U.S. 646, 650-652 (2009);
Jones v. United States, 529 U. S. 848, 855 (2000); Bailey v.
United States, 516 U.S. 137, 144-145 (1995). In ordinary
usage, a vendor sells (or delivers, or transfers) an item of
merchandise to the person who physically appears in his
store, selects the item, pays for it, and takes possession of it.
So if T give my son $10 and tell him to pick up milk and eggs
at the store, no English speaker would say that the store
“sells” the milk and eggs to me.? And even if we were pre-

1Sections 922(b)(5), (¢), and (t)(1) require the dealer to follow certain
procedures with respect to that “person,” such as recording his name,
dealing with him in person, and checking his background. I doubt
whether a falsehood that causes the dealer to neglect those procedures
(here, by applying them to the wrong person) is material to the lawfulness
of the sale within the meaning of §922(a)(6) if the sale could have been
executed lawfully had the truth been disclosed. Moreover, if that were
so—if a falsehood that introduced procedural error into a gun sale were
always material to lawfulness—then §924(a)(1)(A) (discussed in Part II
of this opinion), which prohibits making false statements with respect
to information required to be recorded in a dealer’s records, would be
superfluous.

2The majority makes the puzzling suggestion that the answer would be
different if the sale involved consumer electronics instead of groceries.
Ante, at 179, n. 5. But whether the item sold is a carton of milk, an
iPhone, or anything else under the sun, an ordinary English speaker would
say that an over-the-counter merchant “sells” the item to the person who
pays for and takes possession of it, not the individual to whom that person
later transfers the item.
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pared to let “principles of agency law” trump ordinary Eng-
lish usage in the interpretation of this criminal statute, those
principles would not require a different result. See, e. g,
Restatement (Second) of Agency §366, Illustration 1 (1957)
(“On behalf of P, his disclosed principal, A makes a written
contract with T wherein A promises to buy from T, and T
agrees to sell to A, certain machinery for $1000. . . . [If there
is fraud in the inducement and A has already paid], A can
maintain an action against T for the thousand dollars” (em-
phasis added)).

Huddleston v. United States, 415 U. S. 814 (1974), on which
the majority relies, ante, at 183-184, does not suggest other-
wise. There we addressed the types of transactions covered
by the statutory term “acquisition” in §922(a)(6) (a term
whose meaning is not at issue here), holding that they were
not limited to “sale-like transaction[s]” but included a “pawn-
shop redemption of a firearm.” 415 U. S., at 819. We said
nothing about the distinct question of to whom a dealer
“sell[s],” “transfer[s],” or “deliver[s]” a firearm in a given
transaction. Nor does the case stand, as the majority be-
lieves, for “a substance-over-form approach,” ante, at 184.
We said the term “acquisition” was “‘aimed at providing
maximum coverage,”” 1bid. (quoting 415 U. S., at 826-827),
not because substance over form demands that, nor because
everything in the Act must be assumed to provide maximum
coverage, but because “[t]he word ‘acquire’ is defined to mean
simply ‘to come into possession, control, or power of disposal
of,”” which gives “no intimation . . . that title or ownership
would be necessary.” Id., at 820.

Contrary to the majority’s assertion that the statute
“merely raises, rather than answers, the critical question”
whether Abramski or his uncle was the “person” to whom
the dealer “s[old]” the gun, ante, at 179, the statute speaks
to that question directly. Giving the text its plain, ordinary
meaning, Abramski, not his uncle, was that “person.” That
being so, the Government has identified no reason why the
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arrangement between Abramski and his uncle, both of whom
were eligible to receive and possess firearms, was “material
to the lawfulness of” the sale.?

B

The majority contends, however, that the Gun Control
Act’s “principal purpose” of “curbling] crime by keeping
firearms out of the hands of those not legally entitled to pos-
sess them” demands the conclusion that Abramski’s uncle
was the “person” to whom the dealer “s[old]” the gun.
Ante, at 181 (internal quotation marks omitted). But “no
law pursues its purpose at all costs,” and the “textual limita-
tions upon a law’s scope” are equally “a part of its ‘purpose.””
Rapanos v. United States, 547 U. S. 715, 752 (2006) (plurality
opinion). The majority’s purpose-based arguments describe
a statute Congress reasonably might have written, but not
the statute it wrote.

The heart of the majority’s argument is its claim that un-
less Abramski’s uncle is deemed the “person” to whom the
gun was “s[old],” the Act’s identification, background-check,
and record-keeping requirements would be “render[ed]
meaningless.” Ante, at 181. That vastly overstates the
consequences. Perhaps the statute would serve the purpose
of crime prevention more effectively if the requirements at
issue looked past the “man at the counter” to the person

3The facts of this case provide no occasion to address whether—as ATF
maintained for many years before adopting its current position—a misrep-
resentation in response to Form 4473’s “actual buyer/transferee” question
would be “material to the lawfulness of the sale” if the customer intended
to transfer the gun to a person who he knew or had reasonable cause to
believe was prohibited by the Act from receiving or possessing firearms.
A falsehood that conceals an intention of that sort may be material because
a dealer who sold the gun knowing of that intention might be “unlawfully
aiding” the customer’s violation of §924(d) (and the prohibited person’s
violation of §924(g)). Cf. ATF, Industry Circular 79-10 (1979), in (Your
Guide To) Federal Firearms Regulation 1988-89 (1988), p. 78; infra, at
202. 1 need not decide that question here.
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“getting, and always meant to get, the firearm.” Ante, at
183. But ensuring that the person taking possession of the
firearm from the dealer is eligible to receive and possess a
firearm, and recording information about that person for
later reference, are by no means worthless functions. On
the contrary, they indisputably advance the purpose of crime
prevention by making it harder for ineligible persons to ac-
quire guns and easier for the Government to locate those
guns in the future; they simply do not advance that purpose
to the same degree as a more exacting law might have done.

That the Act’s focus on the “man at the counter” in this
situation does not render its requirements “meaningless” is
confirmed by the Government’s concession that the Act has a
similar focus in many comparable situations where the gun’s
immediate purchaser is—to use the majority’s phrase—a
“mere conduift]” for a contemplated transfer of the gun to a
different person who will “take possession of, own, and use”
it. Ante, at 181, 186. Consider the following scenarios in
which even the Government regards the man at the counter
as the “person” to whom the dealer “sell[s]” the gun:

o Guns Intended as Gifts. In the Government’s view, an
individual who buys a gun “with the intent of making a
gift of the firearm to another person” is the gun’s “true
purchaser.” ATF, Federal Firearms Regulations Refer-
ence Guide 165 (2005) (hereinafter 2005 ATF Guide).
The Government’s position makes no exception for situa-
tions where the gift is specifically requested by the re-
cipient (as gifts sometimes are). So long as no money
changes hands, and no agency relationship is formed, be-
tween gifter and giftee, the Act is concerned only with
the man at the counter.

o Guns Intended for Resale. Introducing money into the
equation does not automatically change the outcome.
The Government admits that the man at the counter is
the true purchaser even if he immediately sells the gun
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to someone else. Tr. of Oral Arg. 34-35. And it ap-
pears the Government’s position would be the same even
if the man at the counter purchased the gun with
the intent to sell it to a particular third party, so long
as the two did not enter into a common-law agency
relationship.

o Guns Intended as Raffle Prizes. The Government con-
siders the man at the counter the true purchaser even if
he is buying the gun “for the purpose of raffling [it] at
an event”—in which case he can provide his own infor-
mation on Form 4473 and “transfer the firearm to the
raffle winner without a Form 4473 being completed or a
[background] check being conducted” on the winner.
2005 ATF Guide 195.

If the statute’s requirements were “render[ed] meaningless”
by treating Abramski rather than his uncle as the true pur-
chaser, then they would be every bit as meaningless in the
scenarios just described. The Government’s concession that
the statute is operating appropriately in each of those sce-
narios should cause the majority to reevaluate its assump-
tions about the type and degree of regulation that the stat-
ute regards as “meaningful.” The majority, it is clear,
regards Abramski’s interpretation as creating a loophole in
the law; but even if that were a fair characterization, why is
the majority convinced that a statute with so many admitted
loopholes does not contain this particular loophole?

The majority’s answer to this argument is that “the indi-
vidual who sends a straw to a gun store to buy a firearm is
transacting with the dealer, in every way but the most for-
mal.” Ante, at 186 (emphasis deleted). That certainly dis-
tinguishes that individual from the intended subsequent
d