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Petitioner, a native and citizen of Nigeria, alleges that he married an
American citizen in 1999. His wife filed an I-130 Petition for Alien
Relative on his behalf that was denied in 2003. The Department of
Homeland Security (DHS) charged Dada with being removable under
the Immigration and Nationality Act for overstaying his temporary non-
immigrant visa. The Immigration Judge (IJ) denied the request for a
continuance pending adjudication of a second I-130 petition, found Dada
eligible for removal, and granted his request for voluntary departure
under 8 U. S. C. §1229¢(b). The Board of Immigration Appeals (BIA)
affirmed and ordered Dada to depart within 30 days or suffer statutory
penalties. Two days before the end of the 30-day period, Dada sought
to withdraw his voluntary departure request and filed a motion to re-
open removal proceedings under § 1229a(c)(7), contending that new and
material evidence demonstrated a bona fide marriage and that his case
should be continued until resolution of the second 1-130 petition. After
the voluntary departure period had expired, the BIA denied the re-
quest, reasoning that an alien who has been granted voluntary depar-
ture but does not depart in a timely fashion is statutorily barred from
receiving adjustment of status. It did not consider Dada’s request to
withdraw his voluntary departure request. The Fifth Circuit affirmed.
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Held: An alien must be permitted an opportunity to withdraw a motion
for voluntary departure, provided the request is made before expiration
of the departure period. Pp. 8-22.

(a) Resolution of this case turns on the interaction of two aspects of
the Illegal Immigration Reform and Immigrant Responsibility Act of
1996—the alien’s right to file a motion to reopen in removal proceedings
and the rules governing voluntary departure. Pp. 8-15.

(1) Voluntary departure is discretionary relief that allows certain
favored aliens to leave the country willingly. It benefits the Govern-
ment by, e. g., expediting the departure process and avoiding deporta-
tion expenses, and benefits the alien by, e. g., facilitating readmission.
To receive these benefits, the alien must depart timely. As rele-
vant here, when voluntary departure is requested at the conclusion of
removal proceedings, the departure period may not exceed 60 days.
8 U.S. C. §1229¢(b)(2). Pp. 8-12.

(2) An alien is permitted to file one motion to reopen,
§1229a(c)(7)(A), asking the BIA to change its decision because of newly
discovered evidence or changed circumstances. The motion generally
must be filed within 90 days of a final administrative removal order,
§1229a(c)(7)(C)(d). Although neither the text of §1229c or § 1229a(c)(7)
nor the applicable legislative history indicates whether Congress in-
tended that an alien granted voluntary departure be permitted to pur-
sue a motion to reopen, the statutory text plainly guarantees to each
alien the right to file “one motion to reopen proceedings under this sec-
tion,” §1229a(c)(7)(A). Pp. 12-15.

(b) Section 1229¢(b)(2) unambiguously states that the voluntary de-
parture period “shall not be valid” for more than “60 days,” but says
nothing about the motion to reopen; and nothing in the statutes or past
usage indicates that voluntary departure or motions to reopen cannot
coexist. In reading a statute, the Court must not “look merely to a
particular clause,” but consider “in connection with it the whole stat-
ute.” Kokoszka v. Belford, 417 U. S. 642, 650. Reading the Act as a
whole, and considering the statutory scheme governing voluntary de-
parture alongside §1229a(c)(7)(A)’s right to pursue “one motion to
reopen,” the Government’s position that an alien who has agreed to
voluntarily depart is not entitled to pursue a motion to reopen is unsus-
tainable. It would render the statutory reopening right a nullity in
most voluntary departure cases since it is foreseeable, and quite likely,
that the voluntary departure time will expire long before the BIA de-
cides a timely filed motion to reopen. Absent tolling or some other
remedial action by this Court, then, the alien who is granted voluntary
departure but whose circumstances have changed in a manner cogniza-
ble by a motion to reopen is between Scylla and Charybdis: The alien
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either may leave the United States in accordance with the voluntary
departure order, with the effect that the motion to reopen is deemed
withdrawn, or may stay in the United States to pursue the case’s re-
opening, risking expiration of the departure period and ineligibility for
adjustment of status, the underlying relief sought. Because a motion
to reopen is meant to ensure a proper and lawful disposition, this Court
is reluctant to assume that the voluntary departure statute is designed
to make reopening unavailable for the distinct class of deportable aliens
most favored by the same law, when the statute’s plain text reveals no
such limitation. Pp. 15-19.

(c) It is thus necessary to read the Act to preserve the alien’s right
to pursue reopening while respecting the Government’s interest in the
voluntary departure arrangement’s quid pro quo. There is no statutory
authority for petitioner’s proposal to automatically toll the voluntary
departure period during the motion to reopen’s pendency. Voluntary
departure is an agreed-upon exchange of benefits, much like a settle-
ment agreement. An alien who is permitted to stay past the departure
date to wait out the motion to reopen’s adjudication cannot then demand
the full benefits of voluntary departure, for the Government’s benefit—
a prompt and costless departure—would be lost. It would also invite
abuse by aliens who wish to stay in the country but whose cases are
unlikely to be reopened. Absent a valid regulation otherwise, the ap-
propriate way to reconcile the voluntary departure and motion to reopen
provisions is to allow an alien to withdraw from the voluntary departure
agreement. The Department of Justice, which has authority to adopt
the relevant regulations, has made a preliminary determination that the
Act permits an alien to withdraw a voluntary departure application be-
fore expiration of the departure period. Although not binding in the
present case, this proposed interpretation “warrants respectful consid-
eration.” Wisconsin Dept. of Health and Family Servs. v. Blumer, 534
U. S. 473, 497. To safeguard the right to pursue a motion to reopen for
voluntary departure recipients, the alien must be permitted to with-
draw, unilaterally, a voluntary departure request before the departure
period expires, without regard to the motion to reopen’s underlying
merits. The alien has the option either to abide by the voluntary depar-
ture’s terms, and receive its agreed-upon benefits; or, alternatively, to
forgo those benefits and remain in the country to pursue an administra-
tive motion. An alien selecting the latter option gives up the possibility
of readmission and becomes subject to the 1J’s alternative order of re-
moval. The alien may be removed by the DHS within 90 days, even if
the motion to reopen has yet to be adjudicated. But the alien may
request a stay of the removal order, and, though the BIA has discretion
to deny a motion for a stay based on the merits of the motion to reopen,



4 DADA ». MUKASEY

Opinion of the Court

it may constitute an abuse of discretion for the BIA to deny a motion
for stay where the motion states nonfrivolous grounds for reopening.
Though this interpretation still confronts the alien with a hard choice,
it avoids both the quixotic results of the Government’s proposal and
the elimination of benefits to the Government that would follow from
petitioner’s tolling rule. Pp. 19-22.

207 Fed. Appx. 425, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which STEVENS,
SOUTER, GINSBURG, and BREYER, JJ., joined. SCALIA, J., filed a dissent-
ing opinion, in which ROBERTS, C. J., and THOMAS, J., joined, post, p. 23.
AwLrTo, J., filed a dissenting opinion, post, p. 31.

Christopher J. Meade argued the cause for petitioner.
With him on the briefs were Seth P. Waxman and Raed
Gonzalez.

Deputy Solicitor General Kneedler argued the cause for
respondent. With him on the brief were former Solicitor
General Clement, Acting Assistant Attorney General Buc-
holtz, Deputy Assistant Attorney General Dupree, Toby J.
Heytens, Donald E. Keener, and Quynh Bain.*

JUSTICE KENNEDY delivered the opinion of the Court.

We decide in this case whether an alien who has requested
and been granted voluntary departure from the United
States, a form of discretionary relief that avoids certain stat-
utory penalties, must adhere to that election and depart
within the time prescribed, even if doing so causes the alien
to forgo a ruling on a pending, unresolved motion to reopen
the removal proceedings. The case turns upon the interac-
tion of relevant provisions of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996, 110 Stat. 3009-
546 (IIRIRA or Act). The Act provides that every alien
ordered removed from the United States has a right to file

*Briefs of amici curiae urging reversal were filed for the American
Immigration Law Foundation et al. by Nadine Wettstein and Beth Werlin,
and for Adil Chedad by Dawvid C. Frederick, Michael F. Sturley, and Saher
Joseph Macarius.
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one motion to reopen his or her removal proceedings. See
8 U. S. C. §1229a(c)(7) (2000 ed., Supp. V). The statute also
provides, however, that if the alien’s request for voluntary
departure is granted after he or she is found removable, the
alien is required to depart within the period prescribed by
immigration officials, which cannot exceed 60 days. See
§1229¢(b)(2) (2000 ed.). Failure to depart within the pre-
scribed period renders the alien ineligible for certain forms
of relief, including adjustment of status, for a period of 10
years. §1229c¢(d)(1) (2000 ed., Supp. V). Pursuant to regu-
lation, however, departure has the effect of withdrawing the
motion to reopen. See 8 CFR §1003.2(d) (2007).

Without some means, consistent with the Act, to reconcile
the two commands—one directing voluntary departure and
the other directing termination of the motion to reopen if an
alien departs the United States—an alien who seeks reopen-
ing has two poor choices: The alien can remain in the United
States to ensure the motion to reopen remains pending,
while incurring statutory penalties for overstaying the vol-
untary departure date; or the alien can avoid penalties by
prompt departure but abandon the motion to reopen.

The issue is whether Congress intended the statutory
right to reopen to be qualified by the voluntary departure
process. The alien, who is petitioner here, urges that filing
a motion to reopen tolls the voluntary departure period
pending the motion’s disposition. We reject this interpreta-
tion because it would reconfigure the voluntary departure
scheme in a manner inconsistent with the statutory design.
We do not have the authority to interpret the statute as peti-
tioner suggests. Still, the conflict between the right to file
a motion to reopen and the provision requiring voluntary
departure no later than 60 days remains untenable if these
are the only two choices available to the alien. Absent a
valid regulation resolving the dilemma in a different way,
we conclude the alien must be permitted an opportunity to
withdraw the motion for voluntary departure, provided the
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request is made before the departure period expires. Peti-
tioner attempted to avail himself of this opportunity below.
The Court of Appeals for the Fifth Circuit did not disturb
the Board of Immigration Appeals’ (BIA or Board) denial
of petitioner’s request to withdraw the voluntary departure
election. We now reverse its decision and remand the case.

I

Petitioner Samson Taiwo Dada, a native and citizen of
Nigeria, came to the United States in April 1998 on a tempo-
rary nonimmigrant visa. He overstayed it. In 1999, peti-
tioner alleges, he married an American citizen. Petitioner’s
wife filed an 1-130 Petition for Alien Relative on his behalf.
The necessary documentary evidence was not provided, how-
ever, and the petition was denied in February 2003.

In 2004, the Department of Homeland Security (DHS)
charged petitioner with being removable under §237(a)(1)(B)
of the Immigration and Nationality Act (INA), as redesig-
nated by IIRIRA §305(a)(2), 110 Stat. 3009-598, and as
amended, 8 U.S. C. §1227(a)(1)(B) (2000 ed., Supp. V), for
overstaying his visa. Petitioner’s wife then filed a second
[-130 petition. The Immigration Judge (IJ) denied petition-
er’s request for a continuance pending adjudication of the
newly filed I-130 petition and noted that those petitions take
an average of about three years to process. The IJ found
petitioner to be removable but granted the request for volun-
tary departure under §1229c¢(b) (2000 ed.). The BIA af-
firmed on November 4, 2005, without a written opinion. It
ordered petitioner to depart within 30 days or suffer statu-
tory penalties, including a civil fine of not less than $1,000
and not more than $5,000 and ineligibility for relief under
§§240A, 240B, 245, 248, and 249 of the INA for a period of
10 years. See App. to Pet. for Cert. 5-6.

Two days before expiration of the 30-day period, on De-
cember 2, 2005, petitioner sought to withdraw his request
for voluntary departure. At the same time he filed with the
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BIA a motion to reopen removal proceedings under 8 U. S. C.
§1229a(c)(7) (2000 ed., Supp. V). He contended that his mo-
tion recited new and material evidence demonstrating a bona
fide marriage and that his case should be continued until the
second I-130 petition was resolved.

On February 8, 2006, more than two months after the vol-
untary departure period expired, the BIA denied the motion
to reopen on the ground that petitioner had overstayed his
voluntary departure period. Under §240B(d) of the INA, 8
U. S. C. §1229¢(d) (2000 ed. and Supp. V), the BIA reasoned,
an alien who has been granted voluntary departure but fails
to depart in a timely fashion is statutorily barred from apply-
ing for and receiving certain forms of discretionary relief,
including adjustment of status. See App. to Pet. for Cert.
3-4. The BIA did not address petitioner’s motion to with-
draw his request for voluntary departure.

The Court of Appeals for the Fifth Circuit affirmed.
Dada v. Gonzales, 207 Fed. Appx. 425 (2006) (per curiam,).
Relying on its decision in Banda-Ortiz v. Gonzales, 445 F. 3d
387 (2006), the court held that the BIA’s reading of the appli-
cable statutes as rendering petitioner ineligible for relief was
reasonable. The Fifth Circuit joined the First and Fourth
Circuits in concluding that there is no automatic tolling of
the voluntary departure period. See Chedad v. Gonzales,
497 F. 3d 57 (CA1 2007); Dekoladenu v. Gonzales, 459 F. 3d
500 (CA4 2006). Four other Courts of Appeals have reached
the opposite conclusion. See, e. g., Kanivets v. Gonzales, 424
F. 3d 330 (CA3 2005); Sidikhouya v. Gonzales, 407 F. 3d 950
(CAS8 2005); Azarte v. Ashcroft, 394 F. 3d 1278 (CA9 2005);
Ugokwe v. United States Atty. Gen., 4563 F. 3d 1325 (CAll
2006).

We granted certiorari, see Dada v. Keisler, 551 U. S. 1188
(2007), to resolve the disagreement among the Courts of
Appeals. After oral argument we ordered supplemental
briefing, see 552 U. S. 1138 (2008), to address whether an
alien may withdraw his request for voluntary departure be-
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fore expiration of the departure period. Also after oral ar-
gument, on January 10, 2008, petitioner’s second I-130 appli-
cation was denied by the IJ on the ground that his marriage
is a sham, contracted solely to obtain immigration benefits.

II

Resolution of the questions presented turns on the interac-
tion of two statutory schemes—the statutory right to file a
motion to reopen in removal proceedings and the rules gov-
erning voluntary departure.

A

Voluntary departure is a discretionary form of relief that
allows certain favored aliens—either before the conclusion
of removal proceedings or after being found deportable—to
leave the country willingly. Between 1927 and 2005, over 42
million aliens were granted voluntary departure; almost 13
million of those departures occurred between 1996 and 2005
alone. See Dept. of Homeland Security, Aliens Expelled:
Fiscal Years 1892 to 2005, Table 38 (2005), online at http://
www.dhs.gov/ximgtn/statistics/publications/YrBk05En.shtm
(all Internet materials as visited June 13, 2008, and available
in Clerk of Court’s case file).

Voluntary departure was “originally developed by admin-
istrative officers, in the absence of a specific mandate in the
statute.” 6 C. Gordon, S. Mailman, & S. Yale-Loehr, Immi-
gration Law and Procedure § 74.02[1], p. 74-15 (rev. ed. 2007)
(hereinafter Gordon). The practice was first codified in the
Alien Registration Act of 1940, §20, 54 Stat. 671. The Alien
Registration Act amended §19 of the Immigration Act of
Feb. 5, 1917, 39 Stat. 889, to provide that an alien “deportable
under any law of the United States and who has proved good
moral character for the preceding five years” may be permit-
ted by the Attorney General to “depart the United States
to any country of his choice at his own expense, in lieu of
deportation.” §20(c), 54 Stat. 672.
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In 1996, perhaps in response to criticism of immigration
officials who had expressed frustration that aliens granted
voluntary departure were “permitted to continue their ille-
gal presence in the United States for months, and even
years,” Letter from Benjamin G. Habberton, Acting Com-
missioner on Immigration and Naturalization, to the Execu-
tive Director of the President’s Commission on Immigration
and Naturalization, reprinted in Hearings before the House
Committee on the Judiciary, 82d Cong., 2d Sess., 1954
(Comm. Print 1952), Congress curtailed the period of time
during which an alien may remain in the United States pend-
ing voluntary departure. The Act, as pertinent to voluntary
departures requested at the conclusion of removal proceed-
ings, provides:

“The Attorney General may permit an alien voluntar-
ily to depart the United States at the alien’s own ex-
pense if, at the conclusion of a proceeding under section
1229a of this title, the immigration judge enters an order
granting voluntary departure in lieu of removal and
finds that—

“(A) the alien has been physically present in the
United States for a period of at least one year immedi-
ately preceding the date the notice to appear was served
under section 1229(a) of this title;

“(B) the alien is, and has been, a person of good moral
character for at least 5 years immediately preceding the
alien’s application for voluntary departure;

“(C) the alien is not deportable under section
1227(a)(2)(A)(iii) or section 1227(a)(4) of this title; and

“(D) the alien has established by clear and convinc-
ing evidence that the alien has the means to depart
the United States and intends to do so.” 8 U.S.C.
§1229¢(b)(1).

See also §1229c(a)(1) (“The Attorney General may permit an
alien voluntarily to depart the United States at the alien’s
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own expense under this subsection” in lieu of being subject
to removal proceedings or prior to the completion of those
proceedings; the alien need not meet the requirements of
§1229¢(b)(1) if removability is conceded).

When voluntary departure is requested at the conclusion
of removal proceedings, as it was in this case, the statute
provides a voluntary departure period of not more than 60
days. See §1229c¢(b)(2). The alien can receive up to 120
days if he or she concedes removability and requests volun-
tary departure before or during removal proceedings. See
§1229¢(a)(2)(A). Appropriate immigration authorities may
extend the time to depart but only if the voluntary departure
period is less than the statutory maximum in the first in-
stance. The voluntary departure period in no event may
exceed 60 or 120 days for §§ 1229¢(b) and 1229¢(a) departures,
respectively. See 8 CFR §1240.26(f) (2007) (“Authority to
extend the time within which to depart voluntarily specified
initially by an immigration judge or the Board is only within
the jurisdiction of the district director, the Deputy Executive
Associate Commissioner for Detention and Removal, or the
Director of the Office of Juvenile Affairs. ... In no event can
the total period of time, including any extension, exceed 120
days or 60 days as set forth in section 240B of the Act”).

The voluntary departure period typically does not begin
to run until administrative appeals are concluded. See 8
U.S. C. §1101(47)(B) (“The order . . . shall become final upon
the earlier of—(i) a determination by the [BIA] affirming
such order; or (ii) the expiration of the period in which the
alien is permitted to seek review of such order by the
[BIA]”); §1229¢(b)(1) (Attorney General may permit volun-
tary departure at conclusion of removal proceedings); see
also 8 CFR §1003.6(a) (2007) (“[TThe decision in any proceed-
ing . .. from which an appeal to the Board may be taken
shall not be executed during the time allowed for the filing
of an appeal . .. ”). In addition some Federal Courts of
Appeals have found that they may stay voluntary departure
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pending consideration of a petition for review on the merits.
See, e. g., Thapa v. Gonzales, 460 F. 3d 323, 329-332 (CA2
2006); Obale v. Attorney General of United States, 453 F. 3d
151, 155-157 (CA3 2006). But see Ngarurih v. Ashcroft, 371
F. 3d 182, 194 (CA4 2004). This issue is not presented here,
however, and we leave its resolution for another day.

Voluntary departure, under the current structure, allows
the Government and the alien to agree upon a quid pro quo.
From the Government’s standpoint, the alien’s agreement to
leave voluntarily expedites the departure process and avoids
the expense of deportation—including procuring necessary
documents and detaining the alien pending deportation.
The Government also eliminates some of the costs and bur-
dens associated with litigation over the departure. With the
apparent purpose of ensuring that the Government attains
the benefits it seeks, the Act imposes limits on the time for
voluntary departure, see supra, at 10, and prohibits judi-
cial review of voluntary departure decisions, see 8 U. S. C.
§§1229¢(f) and 1252(a)(2)(B)().

Benefits to the alien from voluntary departure are evident
as well. He or she avoids extended detention pending com-
pletion of travel arrangements; is allowed to choose when
to depart (subject to certain constraints); and can select the
country of destination. And, of great importance, by de-
parting voluntarily the alien facilitates the possibility of re-
admission. The practice was first justified as involving “no
warrant of deportation . . . so that if [the alien reapplies] for
readmission in the proper way he will not be barred.” 2
National Commission on Law Observance and Enforcement:
Report on the Enforcement of the Deportation Laws of the
United States 57, 102-103 (1931) (Report No. 5). The cur-
rent statute likewise allows an alien who voluntarily departs
to sidestep some of the penalties attendant to deportation.
Under the current Act, an alien involuntarily removed from
the United States is ineligible for readmission for a period
of 5, 10, or 20 years, depending upon the circumstances of
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removal. See 8 U.S.C. §1182(a)(9)(A)(i) (“Any alien who
has been ordered removed under section 1225(b)(1) of this
title or at the end of proceedings under section 1229a of this
title initiated upon the alien’s arrival in the United States
and who again seeks admission within 5 years of the date of
such removal (or within 20 years in the case of a second or
subsequent removal . . .) is inadmissible”); § 1182(a)(9)(A)(ii)
(“Any alien not described in clause (i) who—(I) has been or-
dered removed under section [240] or any other provision of
law, or (II) departed the United States while an order of
removal was outstanding, and who seeks admission within
10 years of the date of such alien’s departure or removal . . .
is inadmissible”). An alien who makes a timely departure
under a grant of voluntary departure, on the other hand, is
not subject to these restrictions—although he or she other-
wise may be ineligible for readmission based, for instance,
on an earlier unlawful presence in the United States, see
§ 1182(2)(9)(B) ().
B

A motion to reopen is a form of procedural relief that “asks
the Board to change its decision in light of newly discovered
evidence or a change in circumstances since the hearing.”
1 Gordon §3.05[8][c], at 3-76.32. Like voluntary departure,
reopening is a judicial creation later codified by federal stat-
ute. An early reference to the procedure was in 1916, when
a Federal District Court addressed an alien’s motion to re-
open her case to provide evidence of her marriage to a
United States citizen. See Ex parte Chan Shee, 236 F. 579
(ND Cal.); see also Chew Hoy Quong v. White, 244 F. 749, 750
(CA9 1917) (addressing an application to reopen to correct
discrepancies in testimony). “The reopening of a case by
the immigration authorities for the introduction of further
evidence” was treated then, as it is now, as “a matter for the
exercise of their discretion”; where the alien was given a
“full opportunity to testify and to present all witnesses and
documentary evidence at the original hearing,” judicial in-
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terference was deemed unwarranted. Wong Shong Been v.
Proctor, 79 F. 2d 881, 8383 (CA9 1935).

In 1958, when the BIA was established, the Attorney Gen-
eral promulgated a rule for the reopening and reconsidera-
tion of removal proceedings, 8 CFR §3.2, upon which the
current regulatory provision is based. See 23 Fed. Reg.
9115, 9118-9119 (1958), final rule codified at 8 CFR §3.2
(1959) (“The Board may on its own motion reopen or recon-
sider any case in which it has rendered a decision” upon a
“written motion”); see also BIA: Powers; and Reopening or
Reconsideration of Cases, 27 Fed. Reg. 96-97 (1962). Until
1996, there was no time limit for requesting the reopening
of a case due to the availability of new evidence.

Then, in 1990, “fear[ful] that deportable or excludable
aliens [were] try[ing] to prolong their stays in the U. S. by
filing one type of discretionary relief . . . after another in
immigration proceedings,” Justice Dept. Finds Aliens Not
Abusing Requests for Relief, 68 Interpreter Releases 907,
908 (July 22, 1991) (No. 27), Congress ordered the Attorney
General to “issue regulations with respect to . . . the period
of time in which motions to reopen . . . may be offered in
deportation proceedings,” including “a limitation on the
number of such motions that may be filed and a maximum
time period for the filing of such motions,” Immigration Act
of 1990, §545(d)(1), 104 Stat. 5066. The Attorney General
found little evidence of abuse, concluding that requirements
for reopening are a disincentive to bad faith filings. See 68
Interpreter Releases, supra. Because “Congress . . . nei-
ther rescinded [nJor amended its mandate to limit the num-
ber and time frames of motions,” however, the Department
of Justice (DOJ) issued a regulation imposing new time limits
and restrictions on filings. The new regulation allowed the
alien to file one motion to reopen within 90 days. Executive
Office for Immigration Review; Motions and Appeals in Im-
migration Proceedings, 61 Fed. Reg. 18900, 18901, 18905
(1996); see 8 CFR §3.2 (1996).
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With the 1996 enactment of the Act, Congress adopted the
recommendations of the DOJ with respect to numerical and
time limits. The current provision governing motions to re-
open states:

“(A) In general

“An alien may file one motion to reopen proceedings
under this section . . ..

“(B) Contents

“The motion to reopen shall state the new facts that
will be proven at a hearing to be held if the motion is
granted, and shall be supported by affidavits or other
evidentiary material.

“(C) Deadline

“(i) In general

“Except as provided in this subparagraph, the mo-
tion to reopen shall be filed within 90 days of the date
of entry of a final administrative order of removal.”
8 U. S. C. §1229a(c)(7) (2000 ed., Supp. V).

To qualify as “new,” §1229a(c)(7)(B), the facts must be
“material” and of the sort that “could not have been dis-
covered or presented at the former hearing,” 8 CFR
§1003.2(c)(1) (2007); 1 Gordon §3.05[8][c], at 3-76.34 (“Evi-
dence is not previously unavailable merely because the mov-
ant chose not to testify or to present evidence earlier, or
because the 1J refused to admit the evidence”). There are
narrow exceptions to the 90-day filing period for asylum pro-
ceedings and claims of battered spouses, children, and par-
ents, see 8 U. S. C. §§1229a(c)(7)(C)(ii), (iv) (2000 ed., Supp.
V), which are not applicable here.

The Act, to be sure, limits in significant ways the availabil-
ity of the motion to reopen. It must be noted, though, that
the Act transforms the motion to reopen from a regulatory
procedure to a statutory form of relief available to the alien.
Nowhere in §1229c(b) or §1229a(c)(7) did Congress discuss
the impact of the statutory right to file a motion to reopen
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on a voluntary departure agreement. And no legislative
history indicates what some Members of Congress might
have intended with respect to the motion’s status once the
voluntary departure period has elapsed. But the statutory
text is plain insofar as it guarantees to each alien the right
to file “one motion to reopen proceedings under this section.”
§ 1229a(c)(7)(A) (2000 ed., Supp. V).

II1

The Government argues that, by requesting and obtaining
permission to voluntarily depart, the alien knowingly sur-
renders the opportunity to seek reopening. See Brief for
Respondent 29-30. Further, according to the Government,
petitioner’s proposed rule for tolling the voluntary departure
period would undermine the “carefully crafted rules govern-
ing voluntary departure,” including the statutory directive
that these aliens leave promptly. Id., at 18, 46-47.

To be sure, 8 U. S. C. §1229¢(b)(2) contains no ambiguity:
The period within which the alien may depart voluntarily
“shall not be valid for a period exceeding 60 days.” See also
8 CFR §1240.26(f) (2007) (“In no event can the total period of
time, including any extension, exceed” the statutory periods
prescribed by 8 U. S. C. §§1229¢(a) and 1229¢(b)); § 1229¢(d)
(2000 ed. and Supp. V) (imposing statutory penalties for
failure to depart). Further, §1229a(c)(7) does not forbid a
scheme under which an alien knowingly relinquishes the
right to seek reopening in exchange for other benefits, in-
cluding those available to the alien under the voluntary de-
parture statute. That does not describe this case, however.
Nothing in the statutes or past usage with respect to volun-
tary departure or motions to reopen indicates they cannot
coexist. Neither §1229a(c)(7) nor §1229¢(b)(2) says any-
thing about the filing of a motion to reopen by an alien who
has requested and been granted the opportunity to voluntar-
ily depart. And there is no other statutory language that
would place the alien on notice of an inability to seek the
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case’s reopening in the event of newly discovered evidence
or changed circumstances bearing upon eligibility for relief.

In reading a statute we must not “look merely to a particu-
lar clause,” but consider “in connection with it the whole
statute.” Kokoszka v. Belford, 417 U.S. 642, 650 (1974)
(quoting Brown v. Duchesne, 19 How. 183, 194 (1857); inter-
nal quotation marks omitted); see also Gozlon-Peretz v.
United States, 498 U. S. 395, 407 (1991) (“ ‘In determining the
meaning of the statute, we look not only to the particular
statutory language, but to the design of the statute as a
whole and to its object and policy’” (quoting Crandon v.
United States, 494 U. S. 152, 158 (1990))); United States v.
Heirs of Boisdoré, 8 How. 113, 122 (1850) (“[ W]e must not be
guided by a single sentence or member of a sentence, but
look to the provisions of the whole law, and to its object
and policy”).

Reading the Act as a whole, and considering the statutory
scheme governing voluntary departure alongside the statu-
tory right granted to the alien by 8 U. S. C. §1229a(c)(7)(A)
(2000 ed., Supp. V) to pursue “one motion to reopen proceed-
ings,” the Government’s position that the alien is not entitled
to pursue a motion to reopen if the alien agrees to voluntar-
ily depart is unsustainable. It would render the statutory
right to seek reopening a nullity in most cases of voluntary
departure. (And this group is not insignificant in number;
between 2002 and 2006, 897,267 aliens were found removable,
of which 122,866, or approximately 13.7%, were granted vol-
untary departure. See DOJ, Executive Office for Immigra-
tion Review, F'Y 2006 Statistical Year Book, p. Q1 (Feb.
2007).) It is foreseeable, and quite likely, that the time al-
lowed for voluntary departure will expire long before the
BIA issues a decision on a timely filed motion to reopen.
See Proposed Rules, DOJ, Executive Office for Immigration
Review, Voluntary Departure: Effect of a Motion To Reopen
or Reconsider or a Petition for Review, 72 Fed. Reg. 67674,
67677, and n. 2 (2007) (“As a practical matter, it is often the
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case that an immigration judge or the Board cannot rea-
sonably be expected to adjudicate a motion to reopen or re-
consider during the voluntary departure period”). These
practical limitations must be taken into account. In the
present case the BIA denied petitioner’s motion to reopen
68 days after he filed the motion—and 66 days after his vol-
untary departure period had expired. Although the record
contains no statistics on the average disposition time for mo-
tions to reopen, the number of BIA proceedings has in-
creased over the last two decades, doubling between 1992
and 2000 alone; and, as a result, the BIA’s backlog has more
than tripled, resulting in a total of 63,763 undecided cases in
2000. See Dorsey & Whitney LLP, Study Conducted for:
the American Bar Association Commission on Immigration
Policy, Practice and Pro Bono Re: Board of Immigration Ap-
peals: Procedural Reforms To Improve Case Management 13
(2003), online at http://www.dorsey.com/files/upload/Dorsey
StudyABA_8mgPDF.pdf.

Since 2000, the BIA has adopted new procedures to reduce
its backlog and shorten disposition times. In 2002, the DOJ
introduced rules to improve case management, including an
increase in the number of cases referred to a single Board
member and use of summary disposition procedures for cases
without basis in law or fact. See BIA: Procedural Reforms
To Improve Case Management, 67 Fed. Reg. 54878 (2002),
final rule codified at 8 CFR §1003.1 et seq. (2006); see also
§1003.1(e)(4) (summary affirmance procedures). Neverthe-
less, on September 30, 2005, there were 33,063 cases pending
before the BIA, 18% of which were more than a year old.
See FY 2006 Statistical Year Book, supra, at Ul. On Sep-
tember 30, 2006, approximately 20% of the cases pending had
been filed during fiscal year 2005. See ibid. Whether an
alien’s motion will be adjudicated within the 60-day statu-
tory period in all likelihood will depend on pure happen-
stance—namely, the backlog of the particular Board member
to whom the motion is assigned. Cf. United States v. Wil-
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son, 503 U. S. 329, 334 (1992) (arbitrary results are “not to
be presumed lightly”).

Absent tolling or some other remedial action by the Court,
then, the alien who is granted voluntary departure but
whose circumstances have changed in a manner cognizable
by a motion to reopen is between Scylla and Charybdis: He
or she can leave the United States in accordance with the
voluntary departure order; but, pursuant to regulation, the
motion to reopen will be deemed withdrawn. See 8 CFR
§1003.2(d); see also 23 Fed. Reg. 9115, 9118, final rule codified
at 8 CFR §3.2 (1958). Alternatively, if the alien wishes to
pursue reopening and remains in the United States to do
so, he or she risks expiration of the statutory period and
ineligibility for adjustment of status, the underlying relief
sought. See 8 U. S. C. §1229¢(d)(1) (2000 ed., Supp. V) (fail-
ure to timely depart renders alien “ineligible, for a period of
10 years,” for cancellation of removal under §240A, adjust-
ment of status under §245, change of nonimmigrant status
under §248, and registry under §249 of the INA); see also
App. to Pet. for Cert. 3-4 (treating petitioner’s motion to
reopen as forfeited for failure to depart).

The purpose of a motion to reopen is to ensure a proper
and lawful disposition. We must be reluctant to assume that
the voluntary departure statute was designed to remove this
important safeguard for the distinct class of deportable
aliens most favored by the same law. See 8 U.S. C.
§§1229¢(a)(1), (b)(1)(C) (barring aliens who have committed,
mter alia, aggravated felonies or terrorism offenses from re-
ceiving voluntary departure); §1229¢(b)(1)(B) (requiring an
alien who obtains voluntary departure at the conclusion of
removal proceedings to demonstrate “good moral charac-
ter”). This is particularly so when the plain text of the stat-
ute reveals no such limitation. See Costello v. INS, 376
U. S. 120, 127-128 (1964) (counseling long hesitation “before
adopting a construction of [the statute] which would, with
respect to an entire class of aliens, completely nullify a pro-
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cedure so intrinsic a part of the legislative scheme”); see also
Stone v. INS, 514 U. S. 386, 399 (1995) (“Congress might not
have wished to impose on the alien” the difficult choice cre-
ated by treating a motion to reopen as rendering the under-
lying order nonfinal for purposes of judicial review); INS v.
St. Cyr, 533 U. S. 289, 320 (2001) (recognizing “‘the long-
standing principle of construing any lingering ambiguities in
deportation statutes in favor of the alien’” (quoting INS v.
Cardoza-Fonseca, 480 U. S. 421, 449 (1987))).

IV
A

It is necessary, then, to read the Act to preserve the alien’s
right to pursue reopening while respecting the Government’s
interest in the quid pro quo of the voluntary departure
arrangement.

Some solutions, though, do not conform to the statutory
design. Petitioner, as noted, proposes automatic tolling of
the voluntary departure period during the pendency of the
motion to reopen. We do not find statutory authority for
this result. Voluntary departure is an agreed-upon ex-
change of benefits, much like a settlement agreement. In
return for anticipated benefits, including the possibility of
readmission, an alien who requests voluntary departure
represents that he or she “has the means to depart the
United States and intends to do so” promptly. 8 U.S.C.
§1229¢(b)(1)(D); 8 CFR §§1240.26(c)(1)-(2) (2007); cf.
§1240.26(c)(3) (the judge may impose additional conditions to
“ensure the alien’s timely departure from the United
States”). Included among the substantive burdens imposed
upon the alien when selecting voluntary departure is the ob-
ligation to arrange for departure, and actually depart, within
the 60-day period. Cf. United States v. Brockamp, 519 U. S.
347, 352 (1997) (substantive limitations are not subject to eq-
uitable tolling). If the alien is permitted to stay in the
United States past the departure date to wait out the adjudi-
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cation of the motion to reopen, he or she cannot then demand
the full benefits of voluntary departure; for the benefit to the
Government—a prompt and costless departure—would be
lost. Furthermore, it would invite abuse by aliens who wish
to stay in the country but whose cases are not likely to be
reopened by immigration authorities.

B

Although a statute or regulation might be adopted to re-
solve the dilemma in a different manner, as matters now
stand the appropriate way to reconcile the voluntary depar-
ture and motion to reopen provisions is to allow an alien to
withdraw the request for voluntary departure before expira-
tion of the departure period.

The DOJ, which has authority to adopt regulations rele-
vant to the issue at hand, has made a preliminary determina-
tion that the Act permits an alien to withdraw an application
for voluntary departure before expiration of the departure
period. According to this proposal, there is nothing in the
Act or the implementing regulations that makes the grant of
voluntary departure irrevocable. See 72 Fed. Reg. 67679.
Accordingly, the DOJ has proposed an amendment to 8 CFR
§1240.26 that, prospectively, would “provide for the auto-
matic termination of a grant of voluntary departure upon the
timely filing of a motion to reopen or reconsider, as long as
the motion is filed prior to the expiration of the voluntary
departure period.” 72 Fed. Reg. 67679, Part IV-D; cf. id.,
at 67682, Part VI (“The provisions of this proposed rule will
be applied prospectively only, that is, only with respect to
immigration judge orders issued on or after the effective
date of the final rule that grant a period of voluntary depar-
ture”). Although not binding in the present case, the DOJ’s
proposed interpretation of the statutory and regulatory
scheme as allowing an alien to withdraw from a voluntary
departure agreement “warrants respectful consideration.”
Wisconsin Dept. of Health and Family Servs. v. Blumer, 534
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U. S. 473, 497 (2002) (citing United States v. Mead Corp., 533
U. S. 218 (2001), and Thomas Jefferson Univ. v. Shalala, 512
U. S. 504 (1994)).

We hold that, to safeguard the right to pursue a motion to
reopen for voluntary departure recipients, the alien must be
permitted to withdraw, unilaterally, a voluntary departure
request before expiration of the departure period, without
regard to the underlying merits of the motion to reopen. As
a result, the alien has the option either to abide by the terms,
and receive the agreed-upon benefits, of voluntary depar-
ture; or, alternatively, to forgo those benefits and remain in
the United States to pursue an administrative motion.

If the alien selects the latter option, he or she gives up the
possibility of readmission and becomes subject to the 1J’s
alternative order of removal. See 8 CFR §1240.26(d). The
alien may be removed by the DHS within 90 days, even if the
motion to reopen has yet to be adjudicated. See 8 U.S. C.
§1231(a)(1)(A). But the alien may request a stay of the order
of removal, see BIA Practice Manual §6.3(a), http:/www.
usdoj.gov/eoir/vll/qapracmanual/apptmtnd.htm; cf. 8 U. S. C.
§1229a(b)(5)(C) (providing that a removal order entered in
absentia is stayed automatically pending a motion to re-
open); and, though the BIA has discretion to deny the motion
for a stay, it may constitute an abuse of discretion for the
BIA to do so where the motion states nonfrivolous grounds
for reopening.

Though this interpretation still confronts the alien with a
hard choice, it avoids both the quixotic results of the Govern-
ment’s proposal and the elimination of benefits to the Gov-
ernment that would follow from petitioner’s tolling rule.
Contrary to the Government’s assertion, the rule we adopt
does not alter the quid pro quo between the Government and
the alien. If withdrawal is requested prior to expiration of
the voluntary departure period, the alien has not received
benefits without costs; the alien who withdraws from a vol-
untary departure arrangement is in the same position as an
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alien who was not granted voluntary departure in the first
instance. Allowing aliens to withdraw from their voluntary
departure agreements, moreover, establishes a greater prob-
ability that their motions to reopen will be considered. At
the same time, it gives some incentive to limit filings to non-
frivolous motions to reopen; for aliens with changed circum-
stances of the type envisioned by Congress in drafting
§1229a(c)(7) (2000 ed. and Supp. V) are the ones most likely
to forfeit their previous request for voluntary departure in
return for the opportunity to adjudicate their motions.
Cf. Supp. Brief for Respondent 1-2 (“[I]t is extraordinarily
rare for an alien who has requested and been granted volun-
tary departure by the BIA to seek to withdraw from that
arrangement within the voluntary departure period”).

A more expeditious solution to the untenable conflict be-
tween the voluntary departure scheme and the motion to
reopen might be to permit an alien who has departed the
United States to pursue a motion to reopen postdeparture,
much as Congress has permitted with respect to judicial re-
view of a removal order. See IIRIRA §306(b), 110 Stat.
3009-612 (repealing 8 U.S.C. §1105a(c) (1994 ed.), which
prohibited an alien who “departed from the United States
after the issuance of the order” to seek judicial review). As
noted previously, 8 CFR §1003.2(d) provides that the alien’s
departure constitutes withdrawal of the motion to reopen.
This regulation, however, has not been challenged in these
proceedings, and we do not consider it here.

* * *

Petitioner requested withdrawal of his motion for volun-
tary departure prior to expiration of his 30-day departure
period. The BIA should have granted this request, without
regard to the merits of petitioner’s I-130 petition, and per-
mitted petitioner to pursue his motion to reopen. We find
this same mistake implicit in the Court of Appeals’ decision.
We reverse the judgment of the Court of Appeals and re-
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mand the case for further proceedings consistent with this
opinion.
It is so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUS-
TICE THOMAS join, dissenting.

The statutory provision at issue here authorizes the Attor-
ney General to permit an alien who has been found deport-
able, if he so requests, to depart the country voluntarily.
This enables the alien to avoid detention pending involuntary
deportation, to select his own country of destination, to leave
according to his own schedule (within the prescribed period),
and to avoid restrictions upon readmission that attend invol-
untary departure. The statute specifies that the permission
“shall not be valid for a period exceeding 60 days,” 8 U. S. C.
§1229¢(b)(2), and that failure to depart within the prescribed
period causes the alien to be ineligible for certain relief, in-
cluding adjustment of status, for 10 years, § 1229¢(d)(1) (2000
ed., Supp. V). Moreover, pursuant to a regulation that the
Court accepts as valid, departure (whether voluntary or in-
voluntary) terminates the alien’s ability to move for reopen-
ing of his removal proceeding, and withdraws any such
motion filed before his departure. See 8 CFR §1003.2(d)
(2007). All of these provisions were in effect when peti-
tioner agreed to depart, and the Court cites no statute or
regulation currently in force that permits an alien who has
agreed voluntarily to depart to change his mind. Yet the
Court holds that petitioner must be permitted to renounce
that agreement (the opinion dresses this up as “withdraw-
[ing] the motion for voluntary departure”) provided the re-
quest is made before the departure period expires. Ante,
at 5. That is “necessary,” the Court says, to “preserve the
alien’s right to pursue reopening,” ante, at 19, forfeiture of
which was the known consequence of the departure he had
agreed to. The Court’s perceived “necessity” does not exist,
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and the Court lacks the authority to impose its chosen rem-
edy. I respectfully dissent.

The Court is resolute in its belief that there is a “conflict
between the right to file a motion to reopen and the provision
requiring voluntary departure no later than 60 days.” Ante,
at 5. The statute cannot be interpreted to put the alien to
the choice of either (1) “remain[ing] in the United States to
ensure [his] motion to reopen remains pending, while incur-
ring statutory penalties for overstaying the voluntary depar-
ture date” or (2) “avoid[ing] penalties by prompt departure
but abandon[ing] the motion to reopen.” Ibid. This, ac-
cording to the Court, would “render the statutory right to
seek reopening a nullity in most cases of voluntary depar-
ture.” Amnte, at 16. Indeed, the problem is of mythological
proportions: “[T]he alien who is granted voluntary departure
but whose circumstances have changed in a manner cogniza-
ble by a motion to reopen is between Scylla and Charybdis:
He or she can leave the United States in accordance with the
voluntary departure order; but, pursuant to regulation, the
motion to reopen will be deemed withdrawn.” Ante, at 18.
So certain is the Court of this premise that it is asserted no
less than seven times during the course of today’s opinion.
See ante, at 5, 16, 18-22.

The premise is false. It would indeed be extraordinary
(though I doubt it would justify a judicial rewrite) for a stat-
ute to impose that stark choice upon an alien: depart and
lose your right to seek reopening, or stay and incur statutory
penalties. But that is not the choice this statute imposes.
It offers the alien a deal, if he finds it in his interest and
wishes to take it: “Agree to depart voluntarily (within the
specified period, of course) and you may lose your right to
pursue reopening, but you will not suffer detention, you can
depart at your own convenience rather than ours, and to the
destination that you rather than we select, and you will not
suffer the statutory restrictions upon reentry that accom-
pany involuntary departure. If you accept this deal, how-
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ever, but do not live up to it—if you fail to depart as prom-
ised within the specified period—you will become ineligible
for cancellation of removal, adjustment of status, and volun-
tary departure.” Seems entirely reasonable to me. Liti-
gants are put to similar voluntary choices between the rock
and the whirlpool all the time, without cries for a judicial
rewrite of the law. It happens, for example, whenever a
criminal defendant is offered a plea bargain that gives him a
lesser sentence than he might otherwise receive but deprives
him of his right to trial by jury and his right to appeal. It
is indeed utterly commonplace that electing to pursue one
avenue of relief may require the surrender of certain other
remedies.

Petitioner requested and accepted the above described
deal, but now—to put the point bluntly but entirely accu-
rately—he wants to back out. The case is as simple as that.
Two days before the deadline for his promised voluntary de-
parture, he filed a motion asking the Board of Immigration
Appeals (BIA) to reopen his removal proceedings and re-
mand his case to the Immigration Judge for adjustment of
status based on his wife’s pending visa petition. Adminis-
trative Record 3; see id., at 8-21. The motion also asked
the BIA to “withdraw his request for voluntary departure”
and “instead accep[t] an order of deportation.” Id., at 10.
After the voluntary departure period expired, the BIA de-
nied petitioner’s motion to reopen, explaining that under 8
U. S. C. §1229¢(d) (2000 ed. and Supp. V), “an alien who fails
to depart following a grant of voluntary departure . . . is
statutorily barred from applying for certain forms of discre-
tionary relief.” App. to Pet. for Cert. 3-4.

It seems to me that the BIA proceeded just as it should
have, and just as petitioner had every reason to expect. To
be sure, the statute provides for the right to file (and pre-
sumably to have ruled upon in due course) a petition to re-
open. But it does not forbid the relinquishment of that right
in exchange for other benefits that the BIA has discretion to



26 DADA ». MUKASEY

SCALIA, J., dissenting

provide. Nor does it suggest any weird departure from the
ancient rule that an offer (the offer to depart voluntarily in
exchange for specified benefits, and with specified conse-
quences for default) cannot be “withdrawn” after it has been
accepted and after the quid pro quo promise (to depart) has
been made.

The Court’s rejection of this straightforward analysis is
inconsistent with its treatment of petitioner’s argument that
the statute requires automatic tolling of the voluntary depar-
ture period while a motion to reopen is pending. With re-
spect to that argument, the Court says:

“Voluntary departure is an agreed-upon exchange of
benefits, much like a settlement agreement. In return
for anticipated benefits, including the possibility of read-
mission, an alien who requests voluntary departure rep-
resents that he or she ‘has the means to depart the
United States and intends to do so’ promptly. Included
among the substantive burdens imposed upon the alien
when selecting voluntary departure is the obligation to
arrange for departure, and actually depart, within the
60-day period.” Amnte, at 19 (citations omitted).

Precisely so. But also among the substantive burdens is the
inability to receive certain relief through a motion to reopen
once the promised departure date has passed; and perhaps
paramount among the substantive burdens is that the alien
is bound to his agreement. The Court is quite right that
the Act does not allow us to require that an alien who agrees
to depart voluntarily must receive the benefits of his bargain
without the costs. But why does it allow us to convert the
alien’s statutorily required promise to depart voluntarily
into an “option either to abide by the terms, and receive
the agreed-upon benefits, of voluntary departure; or, alterna-
tively, to forgo those benefits and remain in the United
States to pursue an administrative motion”? Ante, at 21.
And why does it allow us to nullify the provision of
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§1229¢(d)(1) that failure to depart within the prescribed and
promised period causes the alien to be ineligible for certain
relief, including adjustment of status (which is what peti-
tioner seeks here) for 10 years?

Of course it is not unusual for the Court to blue-pencil a
statute in this fashion, directing that one of its provisions,
severable from the rest, be disregarded. But that is done
when the blue-penciled provision is wunconstitutional. It
would be unremarkable, if the Court found that the alien
had a constitutional right to reopen, and that conditioning
permission for voluntary departure upon waiver of that right
was an unconstitutional condition, for the Court to order that
the alien cannot be held to his commitment. But that is not
the case here. The Court holds that the plain requirement
of the statute and of validly adopted regulations cannot be
enforced because the statute itself forbids it.

Not so. The Court derives this prohibition from its belief
that an alien must, no matter what, be given the full benefit
of the right to reopen, even if that means creating an extra-
statutory option to renege upon the statutorily contemplated
agreement to depart voluntarily. “We must be reluctant to
assume,” the Court says, “that the voluntary departure stat-
ute was designed to remove this important safeguard [of the
motion to reopen],” “particularly so when the plain text of
the statute reveals no such limitation.” Ante, at 18. But
in fact that safeguard is not sacrosanct. The “plain text of
the statute” does cause voluntary departure to remove that
safeguard for at least 30 days of its 90-day existence, and
permits voluntary departure to remove it almost entirely.
Section 1229a(c)(7) (2000 ed., Supp. V) generally permits the
filing of a motion to reopen “within 90 days of . . . entry of a
final administrative order of removal.” But as I have de-
scribed, §1229¢(b)(2) (2000 ed.) provides that a grant of vol-
untary departure issued at the conclusion of removal pro-
ceedings “shall not be valid for a period exceeding 60 days.”
Since motions to reopen cannot be filed after removal or de-
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parture, the unquestionable effect of the statutory scheme is
to deprive the alien who agrees to voluntary departure of
the (sacrosanct) right to reopen for a full third of its exist-
ence. And since 60 days is merely the maximum period for
a voluntary departure, it is theoretically possible for the
right to reopen to be limited to one week, or even one day.
Given that reality, it is not at all hard to believe that the
statute allows nullification of motions to reopen requesting
adjustment of status filed within the 60-day departure period
and not ruled upon before departure. Indeed, it seems to
me much more likely that the statute allows that than that
it allows judicial imposition of the unheard-of rule that a
promise to depart is not a promise to depart, and judicial
nullification of a statutorily prescribed penalty for failure to
depart by the gimmick of allowing the request for voluntary
departure to be “withdrawn.”

The same analysis makes it true that, even under the
Court’s reconstructed statute, a removable alien’s agreement
to depart voluntarily may limit, and in some instances fore-
close, his ability to pursue a motion to reopen at a later date.
Even if the alien who has agreed to voluntary departure is
permitted to renege within the specified departure period,
that period can be no longer than 60 days after entry of the
order of removal—meaning that he has been deprived of at
least 30 days of his right to reopen. Thus, the Court has
not “reconciled” statutory provisions; it has simply rewritten
two of them to satisfy its notion of sound policy—the require-
ment of a commitment to depart and the prescription that a
failure to do so prevents adjustment of status.

The Court suggests that the statute compels its conclu-
sion because otherwise “[wlhether an alien’s motion will be
adjudicated within the 60-day statutory period in all likeli-
hood will depend on pure happenstance—namely, the back-
log of the particular Board member to whom the motion
is assigned” and because “arbitrary results are ‘not to be
presumed lightly.”” Ante, at 17-18. It is, however, a
happenstance that the alien embraces when he makes his



Cite as: 554 U. S. 1 (2008) 29

SCALIA, J., dissenting

commitment to leave, and its effect upon him is therefore not
arbitrary. If he wants to be sure to have his motion to re-
open considered, he should not enter into the voluntary de-
parture agreement. A reading of the statute that permits
that avoidable happenstance seems to me infinitely more
plausible than a reading that turns a commitment to depart
into an option to depart.

But the most problematic of all the Court’s reasons for
allowing petitioner to withdraw his motion to depart volun-
tarily is its reliance on the Department of Justice’s (DOJ)
as-yet-unadopted proposal that is in some respects (though
not the crucial one) similar to the Court’s rule. See ante,
at 20-21 (citing Proposed Rules, DOJ, Executive Office for
Immigration Review, Voluntary Departure: Effect of a Mo-
tion To Reopen or Reconsider or a Petition for Review, 72
Fed. Reg. 67674, 67677, and n. 2 (2007)). I shall assume that
the proposed rule would be valid, even though it converts
the statutory requirement of departure within the pre-
scribed period (on pain of losing the right to seek adjustment
of status) into an option to depart.! According to the Court,
the proposed regulation “‘warrants respectful consider-
ation.”” Ante, at 20. What this evidently means is re-
spectful adoption of that portion of the proposed regulation
with which the Court agrees, and sub silentio rejection of
that portion it disfavors, namely: “The provisions of this pro-
posed rule will be applied . . . only with respect to immigra-
tion judge orders issued on or after the effective date of the
final rule that grant a period of voluntary departure,” 72
Fed. Reg. 67682. See Supp. Brief for Respondent 8-9 (ob-
serving that the rule “will not apply to petitioner’s case”).

! An agency need not adopt, as we must, the best reading of a statute,
but merely one that is permissible. See Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 866 (1984). Moreover, the
proposed rule, operating only prospectively, makes the ability to withdraw
part of the deal that the alien accepts, and limits the alien’s commitment
accordingly. Petitioner’s promise has already been made, and the require-
ment that he depart within the specified period is unconditional.
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Our administrative law jurisprudence is truly in a state of
confused degeneration if this pick-and-choose technique con-
stitutes “respectful” consideration.

It must be acknowledged, however, that the Department’s
proposed regulation has some bearing upon this case: It dem-
onstrates that the agency is actively considering whether the
terms it has prescribed for its discretionary grants of volun-
tary departure are too harsh and should be revised for the
future, perhaps along the very lines that the Justices in to-
day’s majority would choose if they were the Attorney Gen-
eral. It shows, in other words, that today’s interpretive
gymnastics may have been performed, not for the enjoyment
of innumerable aliens in the future, but for Mr. Dada alone.

* * *

In the final analysis, the Court’s entire approach to inter-
preting the statutory scheme can be summed up in this sen-
tence from its opinion: “Allowing aliens to withdraw from
their voluntary departure agreements . . . establishes a
greater probability that their motions to reopen will be con-
sidered.” Ante, at 22. That is true enough. What does
not appear from the Court’s opinion, however, is the source
of the Court’s authority to increase that probability in flat
contradiction to the text of the statute. Just as the Govern-
ment can (absent some other statutory restriction) relieve
criminal defendants of their plea agreements for one reason
or another, the Government may well be able to let aliens
who have agreed to depart the country voluntarily repudiate
their agreements. This Court lacks such authority, and
nothing in the statute remotely dictates the result that to-
day’s judgment decrees. I would affirm the judgment of the
Court of Appeals.?

2JUSTICE ALITO agrees that the statute does not require the BIA to
grant petitioner’s motion to withdraw from his agreement to depart volun-
tarily. He chooses to remand the case because the BIA did not give the
reason for its denial of the withdrawal motion, and he believes the reason
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JUSTICE ALITO, dissenting.

This case presents two questions: (1) “[wlhether the filing
of a motion to reopen removal proceedings automatically
tolls the period within which an alien must depart . . . under
an order granting voluntary departure,” Brief for Petitioner
i, and (2) “[w]hether an alien who has been granted voluntary
departure and has filed a timely motion to reopen should be
permitted to withdraw the request for voluntary departure
prior to the expiration of the departure period,” 552 U. S.
1138 (2008). I agree with the Court that the answer to the
first question is no. Ante, at b.

As to the second question, the Court’s reasoning escapes
me. The Court holds as follows: “Absent a valid regulation
resolving the dilemma in a different way,” “the appropriate
way to reconcile the” relevant provisions of the Illegal Immi-
gration Reform and Immigrant Responsibility Act of 1996
“is to allow an alien to withdraw the request for voluntary
departure before expiration of the departure period.” Ante,
at 5, 20 (emphasis added). Thus, the Court apparently does
not hold that the statute compels the Government to permit
an alien to withdraw a request for voluntary departure, only
that the statute permits that approach, a proposition with
which I agree.

Since the statute does not decide the question whether an
alien should be permitted to withdraw a voluntary departure
request, the authority to make that policy choice rests with
the agency. See, e. g., Smiley v. Citibank (South Dakota),
N. A, 517 U. S. 735, 740-741 (1996) (noting the “presumption
that Congress, when it left ambiguity in a statute meant for
implementation by an agency, understood that the ambiguity
would be resolved, first and foremost, by the agency”); De-

would be the wrong one if the BIA thought it lacked statutory authority
to grant. Post, at 32 (dissenting opinion). But petitioner has challenged
neither the adequacy of the BIA’s reason for denying his motion, nor the
BIA’s failure to specify a reason. He has argued only that the statute
requires that he be allowed to withdraw.
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partment of Treasury, IRS v. FLRA, 494 U. S. 922, 932-933
(1990) (refusing to sustain an agency’s decision on the ground
that it was based on “a permissible (though not an inevitable)
construction of [a] statute,” because the agency should define
and adopt that construction “in the first instance”). Accord-
ingly, at the time of the decision in petitioner’s case, the
Board of Immigration Appeals (BIA or Board) had the au-
thority (1) to adopt the majority’s automatic withdrawal rule
(indeed, the agency has proposed a regulation to that effect,
see ante, at 20), (2) to decide that withdrawal should be per-
mitted in certain circumstances, which may or may not be
present here, or (3) to hold that a motion to withdraw is
never appropriate.

Neither the BIA nor the Fifth Circuit addressed petition-
er’s motion to withdraw, see ante, at 7, and therefore the
ground for the Board’s decision is unclear. I would affirm if
the BIA either chose as a general matter not to permit the
withdrawal of requests for voluntary departure or decided
that permitting withdrawal was not appropriate under the
facts of this case. However, if the BIA rejected the with-
drawal request on the ground that it lacked the statutory
authority to permit it, the Board erred. Because the ground
for the BIA’s decision is uncertain, I would vacate and
remand.
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THE ELEVENTH CIRCUIT

No. 07-312. Argued March 26, 2008—Decided June 16, 2008

After respondent (Piccadilly) declared bankruptey under Chapter 11, but
before its plan was submitted to the Bankruptey Court, that court au-
thorized Piccadilly to sell its assets, approved its settlement agreement
with creditors, and granted it an exemption under 11 U. S. C. §1146(a),
which provides a stamp-tax exemption for any asset transfer “under a
plan confirmed under section 1129.” After the sale, Piccadilly filed its
Chapter 11 plan, but before the plan could be confirmed, petitioner Flor-
ida Department of Revenue (Florida) objected, arguing that the stamp
taxes it had assessed on certain of the transferred assets fell outside
§1146(a)’s exemption because the transfer had not been under a con-
firmed plan. The court granted Piccadilly summary judgment. The
Eleventh Circuit affirmed, holding that §1146(a)’s exemption applies to
preconfirmation transfers necessary to the consummation of a confirmed
Chapter 11 plan, provided there is some nexus between such transfers
and the plan; that §1146(a)’s text was ambiguous and should be inter-
preted consistent with the principle that a remedial statute should be
construed liberally; and that this interpretation better accounted for
the practicalities of Chapter 11 cases because a debtor may need to
transfer assets to induce relevant parties to endorse a proposed plan’s
confirmation.

Held: Because §1146(a) affords a stamp-tax exemption only to transfers
made pursuant to a Chapter 11 plan that has been confirmed, Piccadilly
may not rely on that provision to avoid Florida’s stamp taxes. The
most natural reading of § 1146(a)’s text, the provision’s placement within
the Bankruptcy Code, and applicable canons of statutory construction
lead to this conclusion. Pp. 38-52.

(a) Florida’s reading of §1146(a) is the most natural. Contending
that the text unambiguously limits stamp-tax exemptions to postcon-
firmation transfers made under the authority of a confirmed plan, Flor-
ida argues that “plan confirmed” denotes a plan confirmed in the past,
and that “under” should be read to mean “with the authorization of” or
“inferior or subordinate” to its referent, here the confirmed plan, see
Ardestani v. INS, 502 U. S. 129, 135. Piccadilly counters that the provi-
sion does not unambiguously impose a temporal requirement, contend-
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ing that had Congress intended “plan confirmed” to mean “confirmed
plan,” it would have used that language, and that “under” is as easily
read to mean “in accordance with.” While both sides present credible
interpretations, Florida’s is the better one. Congress could have used
more precise language and thus removed all ambiguity, but the two
readings are not equally plausible. Piccadilly’s interpretation places
greater strain on the statutory text than Florida’s simpler construc-
tion. And Piccadilly’s emphasis on the distinction between “plan con-
firmed” and “confirmed plan” is unavailing because §1146(a) specifies
not only that a transfer be “under a plan,” but also that the plan be
confirmed pursuant to §1129. Ultimately this Court need not decide
whether § 1146(a) is unambiguous on its face, for, based on the parties’
other arguments, any ambiguity must be resolved in Florida’s favor.
Pp. 39-41.

(b) Even on the assumption that § 1146(a)’s text is ambiguous, reading
it in context with other relevant Code provisions reveals nothing justify-
ing Piccadilly’s claims that had Congress intended § 1146(a) to apply ex-
clusively to postconfirmation transfers, it would have made its intent
plain with an express temporal limitation, and that “under” should be
construed broadly to mean “in accordance with.” If statutory context
suggests anything, it is that §1146(a) is inapplicable to preconfirmation
transfers. The provision’s placement in a subchapter entitled “POST-
CONFIRMATION MATTERS” undermines Piccadilly’s view that it ex-
tends to preconfirmation transfers. Piccadilly’s textual and contextual
arguments, even if fully accepted, would establish at most that the stat-
utory language is ambiguous, not that the purported ambiguity should
be resolved in Piccadilly’s favor. Pp. 41-47.

(c) The federalism canon articulated in California State Bd. of Equal-
ization v. Sierra Summit, Inc., 490 U.S. 844, 851-852—that courts
should “‘proceed carefully when asked to recognize an exemption from
state taxation that Congress has not clearly expressed’ ”—obliges the
Court to construe § 1146(a)’s exemption narrowly. Piccadilly’s interpre-
tation would require the Court to do exactly what the canon counsels
against: recognize an exemption that Congress has not clearly ex-
pressed, namely, an exemption for preconfirmation transfers. The vari-
ous substantive canons on which Piccadilly relies for its interpretation—
most notably, that a remedial statute should be construed liberally—are
inapposite in this case. Pp. 47-52.

4 F. 3d 1299, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,

and ScALiA, KENNEDY, SOUTER, GINSBURG, and ALITO, JJ., joined.
BREYER, J., filed a dissenting opinion, in which STEVENS, J., joined, post,

p.

53.
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Scott D. Makar, Solicitor General of Florida, argued the
cause for petitioner. With him on the briefs were Bill Mc-
Collum, Attorney General, Craig D. Feiser, Deputy Solicitor
General, and Frederick F. Rudzik.

G. Eric Brunmstad, Jr., argued the cause for respond-
ent. With him on the brief were Robert A. Brundage,
Rheba Rutkowskr, Collin O’Connor Udell, and Paul Steven
Singerman.*

JUSTICE THOMAS delivered the opinion of the Court.

The Bankruptcy Code provides a stamp-tax exemption for
any asset transfer “under a plan confirmed under [Chapter
11]” of the Code. 11 U.S. C. §1146(a) (2000 ed., Supp. V).
Respondent Piccadilly Cafeterias, Inc., was granted an ex-
emption for assets transferred after it had filed for bank-
ruptcy but before its Chapter 11 plan was submitted to, and
confirmed by, the Bankruptcy Court. Petitioner, the Flor-
ida Department of Revenue, seeks reversal of the decision of

*Briefs of amici curiae urging reversal were filed for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, Michael A.
Scodro, Solicitor General, Jane Elinor Notz, Deputy Solicitor General, and
James D. Newbold, Assistant Attorney General, by Benna Ruth Solomon,
Michael A. Cardozo, Martha E. Johnston, Dennis J. Herrera, and Danny
Chou, and by the Attorneys General for their respective States as follows:
Troy King of Alabama, Dustin McDaniel of Arkansas, John W. Suthers
of Colorado, Richard Blumenthal of Connecticut, Joseph R. Biden III of
Delaware, Mark J. Bennett of Hawaii, Tom Miller of Iowa, Paul J. Mor-
rison of Kansas, G. Steven Rowe of Maine, Douglas F. Gansler of Mary-
land, Martha Coakley of Massachusetts, Michael A. Cox of Michigan, Lori
Swanson of Minnesota, Jeremiah W. (Jay) Nixon of Missouri, Catherine
Cortez Masto of Nevada, Kelly A. Ayotte of New Hampshire, Anne Mil-
gram of New Jersey, Andrew M. Cuomo of New York, Marc Dann of
Ohio, W. A. Drew Edmondson of Oklahoma, Thomas W. Corbett, Jr., of
Pennsylvania, Mark L. Shurtleff of Utah, William H. Sorrell of Vermont,
Robert M. McKenna of Washington, Darrell V. McGraw, Jr., of West Vir-
ginia, and Bruce A. Salzburg of Wyoming; and for the International City/
County Management Association et al. by Richard Ruda.

Richard Lieb filed a brief for Richard Aaron et al. as amici curiae urg-
ing affirmance.
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the Court of Appeals upholding the exemption for Piccadil-
ly’s asset transfer. Because we hold that §1146(a)’s stamp-
tax exemption does not apply to transfers made before a plan
is confirmed under Chapter 11, we reverse the judgment
below.

I

Piccadilly was founded in 1944 and was one of the Nation’s
most successful cafeteria chains until it began experiencing
financial difficulties in the last decade. On October 29, 2003,
Piccadilly declared bankruptcy under Chapter 11 of the
Bankruptcy Code, § 1101 et seq. (2000 ed. and Supp. V), and
requested court authorization to sell substantially all its
assets outside the ordinary course of business pursuant to
§363(b)(1) (2000 ed., Supp. V). Piccadilly prepared to sell
its assets as a going concern and sought an exemption from
any stamp taxes on the eventual transfer under § 1146(a) of
the Code.! The Bankruptcy Court conducted an auction in
which the winning bidder agreed to purchase Piccadilly’s
assets for $80 million.

On January 26, 2004, as a precondition to the sale, Picca-
dilly entered into a global settlement agreement with com-
mittees of senior secured noteholders and unsecured credi-
tors. The settlement agreement dictated the priority of
distribution of the sale proceeds among Piccadilly’s creditors.
On February 13, 2004, the Bankruptcy Court approved the
proposed sale and settlement agreement. The court also
ruled that the transfer of assets was exempt from stamp
taxes under §1146(a). The sale closed on March 16, 2004.

Piccadilly filed its initial Chapter 11 plan in the Bank-
ruptey Court on March 26, 2004, and filed an amended plan

! When litigation commenced in the lower courts, the stamp-tax exemp-
tion was contained in §1146(c) (2000 ed.). In 2005, Congress repealed
subsections (a) and (b), and the stamp-tax exemption was recodified as
§1146(a). See Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005, §719(b)(3), 119 Stat. 133. For simplicity, we will cite the
provision as it is currently codified.
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on July 31, 2004.2 The plan provided for distribution of the
sale proceeds in a manner consistent with the settlement
agreement. Before the Bankruptcy Court confirmed the
plan, Florida filed an objection, seeking a declaration that
the $39,200 in stamp taxes it had assessed on certain of Pic-
cadilly’s transferred assets fell outside §1146(a)’s exemption
because the transfer had not been “under a plan confirmed”
under Chapter 11. On October 21, 2004, the bankruptcy
court confirmed the plan. On cross-motions for summary
judgment on the stamp-tax issue, the Bankruptcy Court
granted summary judgment in favor of Piccadilly, reasoning
that the sale of substantially all Piccadilly’s assets was a
transfer “‘under’” its confirmed plan because the sale was
necessary to consummate the plan. App. D to Pet. for Cert.
40a-41a. The District Court upheld the decision on the
ground that §1146(a), in certain circumstances, affords a
stamp-tax exemption even when a transfer occurs prior to
confirmation. In re Piccadilly Cafeterias, Inc., 379 B. R.
215, 226 (SD Fla. 2006).

The Court of Appeals for the Eleventh Circuit affirmed,
holding that “§1146[(a)]’s tax exemption may apply to those
pre-confirmation transfers that are necessary to the consum-
mation of a confirmed plan of reorganization, which, at the

2Chapter 11 bankruptcy proceedings ordinarily culminate in the con-
firmation of a reorganization plan. But in some cases, as here, a debtor
sells all or substantially all its assets under §363(b)(1) (2000 ed., Supp. V)
before seeking or receiving plan confirmation. In this scenario, the
debtor typically submits for confirmation a plan of liquidation (rather than
a traditional plan of reorganization) providing for the distribution of the
proceeds resulting from the sale. Here, Piccadilly filed a Chapter 11 liqui-
dation plan after selling substantially all its assets as a going concern.
Although the central purpose of Chapter 11 is to facilitate reorganizations
rather than liquidations (covered generally by Chapter 7), Chapter 11 ex-
pressly contemplates liquidations. See §1129(a)(11) (2000 ed.) (“Confir-
mation of the plan is not likely to be followed by the liquidation, or the
need for further financial reorganization, of the debtor or any successor to
the debtor under the plan, unless such liquidation or reorganization is pro-
posed in the plan”).
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very least, requires that there be some nexus between the
pre-confirmation transfer and the confirmed plan.” In re
Piccadilly Cafeterias, Inc., 484 F. 3d 1299, 1304 (2007) (per
curiam). Finding the statutory text ambiguous, the Court
of Appeals concluded that §1146(a) should be interpreted
consistent with “the principle that a remedial statute such as
the Bankruptcy Code should be liberally construed.” Ibid.
The court further noted that its interpretation of §1146(a)
better accounted for “the practical realities of Chapter 11
reorganization cases” because a debtor may need to transfer
assets to induce relevant parties to endorse the proposed
confirmation of a plan. Ibid. The Court of Appeals ac-
knowledged that its holding conflicted with the approach
taken by the Courts of Appeals for the Third and Fourth
Circuits, id., at 1302, which have held that § 1146(a) “does not
apply to . .. transactions that occur prior to the confirmation
of a plan under Chapter 11 of the Bankruptcy Code,” In re
Hechinger Inv. Co. of Del., 335 F. 3d 243, 246 (CA3 2003); see
also In re NVR, LP, 189 F. 3d 442, 458 (CA4 1999) (holding
that §1146(a) “appllies] only to transfers under the Plan oc-
curring after the date of confirmation”).

We granted certiorari, 552 U. S. 1074 (2007), to resolve the
conflict among the Courts of Appeals as to whether § 1146(a)
applies to preconfirmation transfers.

II

Section 1146(a), entitled “Special tax provisions,” provides:
“The issuance, transfer, or exchange of a security, or the
making or delivery of an instrument of transfer under a plan
confirmed under section 1129 of this title, may not be taxed
under any law imposing a stamp tax or similar tax.” (Em-
phasis added.) Florida asserts that § 1146(a) applies only to
postconfirmation sales; Piccadilly contends that it extends to
preconfirmation transfers as long as they are made in accord-
ance with a plan that is eventually confirmed. Florida and
Piccadilly base their competing readings of §1146(a) on the
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provision’s text, on inferences drawn from other Code provi-
sions, and on substantive canons of statutory construction.
We consider each of their arguments in turn.

A

Florida contends that § 1146(a)’s text unambiguously limits
stamp-tax exemptions to postconfirmation transfers made
under the authority of a confirmed plan. It observes that
the word “confirmed” modifies the word “plan” and is a past
participle, 1. e., “[a] verb form indicating past or completed
action or time that is used as a verbal adjective in phrases
such as baked beans and finished work.” American Heri-
tage Dictionary 1287 (4th ed. 2000). Florida maintains that
a past participle indicates past or completed action even
when it is placed after the noun it modifies, as in “beans
baked in the oven,” or “work finished after midnight.”
Thus, it argues, the phrase “plan confirmed” denotes a “con-
firmed plan”—meaning one that has been confirmed in the
past.

Florida further contends that the word “under” in “under
a plan confirmed” should be read to mean “with the authori-
zation of” or “inferior or subordinate” to its referent, here
the confirmed plan. See Ardestani v. INS, 502 U. S. 129, 135
(1991) (noting that a thing that is “‘under’” a statute is most
naturally read as being “‘subject to’” or “ ‘governed by’ ” the
statute). Florida points out that, in the other two appear-
ances of “under” in §1146(a), it clearly means “subject to.”
Invoking the textual canon that “‘identical words used in
different parts of the same act are intended to have the same
meaning,”” Commissioner v. Keystone Consol. Industries,
Inc., 508 U. S. 152, 159 (1993), Florida asserts the term must
also have its core meaning of “subject to” in the phrase
“under a plan confirmed.” Florida thus reasons that to be
eligible for § 1146(a)’s exemption, a transfer must be subject
to a plan that has been confirmed subject to §1129 (2000 ed.
and Supp. V). Echoing the Fourth Circuit’s reasoning in
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NVR, supra, at 457, Florida concludes that a transfer made
prior to the date of plan confirmation cannot be subject to,
or under the authority of, something that did not exist at the
time of the transfer—a confirmed plan.

Piccadilly counters that the statutory language does not
unambiguously impose a temporal requirement. It contends
that “plan confirmed” is not necessarily the equivalent of
“confirmed plan,” and that had Congress intended the latter,
it would have used that language, as it did in a related Code
provision. See §1142(b) (referring to “any instrument re-
quired to effect a transfer of property dealt with by a con-
firmed plan”). Piccadilly also argues that “under” is just as
easily read to mean “in accordance with.” It observes that
the variability of the term “under” is well documented, not-
ing that the American Heritage Dictionary 1395 (1976) pro-
vides 15 definitions, including “[iln view of,” “because of,”
“by virtue of,” as well as “[slubject to the restraint . .. of.”
See also Ardestani, supra, at 135 (recognizing that “[t]he
word ‘under’ has many dictionary definitions and must draw
its meaning from its context”). Although “under” appears
several times in §1146(a), Piccadilly maintains there is no
reason why a term of such common usage and variable mean-
ing must have the same meaning each time it is used, even
in the same sentence. As an illustration, it points to § 302(a)
of the Bankruptey Code, which states, “The commencement
of a joint case under a chapter of this title constitutes an
order for relief under such chapter.” Piccadilly contends
that this provision is best read as: “The commencement of a
joint case subject to the provisions of a chapter of this title
constitutes an order for relief i such chapter.” Piccadilly
thus concludes that the statutory text—standing alone—is
susceptible of more than one interpretation. See Hechinger,
supra, at 253 (“[W]e cannot say that the language of
[§1146(a)] rules out the possibility that ‘under a plan con-
firmed’ means ‘in agreement with a plan confirmed’”).
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While both sides present credible interpretations of
§1146(a), Florida has the better one. To be sure, Congress
could have used more precise language—i. e., “under a plan
that has been confirmed”—and thus removed all ambiguity.
But the two readings of the language that Congress chose
are not equally plausible: Of the two, Florida’s is clearly the
more natural. The interpretation advanced by Piccadilly
and adopted by the Eleventh Circuit—that there must be
“some nexus between the pre-confirmation transfer and the
confirmed plan” for §1146(a) to apply, 484 F. 3d, at 1304—
places greater strain on the statutory text than the simpler
construction advanced by Florida and adopted by the Third
and Fourth Circuits.

Furthermore, Piccadilly’s emphasis on the distinction be-
tween “plan confirmed” and “confirmed plan” is unavailing
because §1146(a) specifies not only that a tax-exempt trans-
fer be “under a plan,” but also that the plan in question be
confirmed pursuant to §1129. Congress’ placement of “plan
confirmed” before “under section 1129” avoids the ambiguity
that would have arisen had it used the term “confirmed
plan,” which could easily be read to mean that the transfer
must be “under section 1129” rather than under a plan that
was itself confirmed under § 1129.

Although we agree with Florida that the more natural
reading of §1146(a) is that the exemption applies only to
postconfirmation transfers, ultimately we need not decide
whether the statute is unambiguous on its face. Even as-
suming, arguendo, that the language of §1146(a) is facially
ambiguous, the ambiguity must be resolved in Florida’s
favor. We reach this conclusion after considering the par-
ties’ other arguments, to which we now turn.

B

Piccadilly insists that, whatever the degree of ambiguity
on its face, §1146(a) becomes even more ambiguous when
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read in context with other Bankruptcy Code provisions.
Piccadilly asserts that if Congress had intended § 1146(a) to
apply exclusively to transfers occurring after confirmation,
it would have made its intent plain with an express temporal
limitation similar to those appearing elsewhere in the Code.
For example, §1127 governs modifications to a Chapter 11
plan, providing that the proponent of a plan may modify the
plan “at any time before confirmation,” or, subject to certain
restrictions, “at any time after confirmation of such plan.”
§§1127(a)-(b). Similar examples abound. See, e.g.,
§1104(a) (“[alt any time after the commencement of the case
but before confirmation of a plan . . . ”); §1104(c) (“at any
time before the confirmation of a plan . ..”). Piccadilly em-
phasizes that, “where Congress includes particular language
in one section of a statute but omits it in another section of
the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or ex-
clusion.” Russello v. United States, 464 U. S. 16, 23 (1983)
(internal quotation marks omitted). Because Congress did
not impose a clear and commonly used temporal limitation in
§1146(a), Piccadilly concludes that Congress did not intend
one to exist. Piccadilly buttresses its conclusion by pointing
out that §1146(b)—the subsection immediately following
§ 1146(a)—includes an express temporal limitation. See
§1146(b) (2000 ed., Supp. V) (providing that a bankruptcy
court may declare certain tax consequences after the date a
government unit responds to a plan proponent’s request or
“270 days after such request,” whichever is earlier). But
Congress included no such limitation in subsection (a).
Piccadilly also relies on other Code provisions to bolster
its argument that the term “under” preceding “a plan con-
firmed” in §1146(a) should be read broadly—to mean “in ac-
cordance with” rather than the narrower “authorized by.”
Apart from §302, discussed above, Piccadilly adverts to
§111, which states that an agency providing credit counsel-
ing to debtors is required to meet “the standards set forth
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under this section.” §111(b)(4)(A) (2000 ed., Supp. V). Pic-
cadilly argues that this language requires the agency to meet
“the standards set forth in this section,” because reading the
quoted language to mean “the standards set forth authorized
by this section” would render the words “set forth” nonsensi-
cal. Piccadilly additionally refers to § 303(a), which provides
that “[a]n involuntary case may be commenced only under
chapter 7 or 11 of this title.” Again, Piccadilly asserts that
this language means “an involuntary case may be commenced
only in chapter 7 or 11 of this title.” It reasons that “under”
in §303(a) cannot mean “authorized by” because §303(a) it-
self authorizes involuntary cases, and the provisions of Chap-
ters 7 and 11 do not. Piccadilly makes a similar argument
with respect to § 343, which provides that “[t]he debtor shall
appear and submit to examination under oath at the meet-
ing of creditors.” Reading “under” to mean “authorized
by” would make little sense here. On the basis of these
examples, Piccadilly concludes that the term “under” is
ambiguous.

Finally, Piccadilly maintains that “under” in §1146(a)
should be construed broadly in light of §365(g)(1) of the
Bankruptcy Code, which provides that rejection of an execu-
tory contract or unexpired lease constitutes the equivalent
of a prebankruptcy breach “if such contract or lease has not
been assumed under this section or under a plan confirmed
under chapter . .. 11.” In Hechinger, the Third Circuit con-
cluded that substituting “authorized by” for “under” in
§1146(a) would be consistent with the use of the parallel lan-
guage in §365(g)(1). 335 F. 3d, at 264. Piccadilly attempts
to refute Hechinger’s reading of §365(g)(1), asserting that,
because authorization for the assumption of a lease under a
plan is described in § 1123(b)(2), which “circles back to sec-
tion 365,” such authorization cannot be “subject to” or “au-
thorized by” Chapter 11. Brief for Respondent 39 (emphasis
deleted); see 11 U. S. C. §1123(b)(2) (providing that “a plan
may . . . subject to section 365 of this title, provide for the
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assumption, rejection, or assignment of any executory con-
tract or unexpired lease of the debtor not previously rejected
under such section”). The phrase “under a plan confirmed”
in §365(g)(1), contends Piccadilly, is thus best read to mean
“im accordance with a plan confirmed” because a plan may
provide for the assumption of an executory contract or unex-
pired lease but not—unlike §365—Dbe the ultimate authority
for that assumption. As a result, Piccadilly concludes that
the identical language of §1146(a) should have the same
meaning.

Piccadilly supports this point with its assertion that, un-
like sales, postconfirmation assumptions or rejections are not
permitted under the Bankruptcy Code. See NLRB v. Bil-
disco & Bildisco, 465 U. S. 513, 529 (1984) (stating that in
“a Chapter 11 reorganization, a debtor-in-possession has
until a reorganization plan is confirmed to decide whether to
accept or reject an executory contract”). Because, as Picca-
dilly contends, the phrase “under a plan confirmed under
chapter . .. 11”7 in §365(g)(1) cannot refer to assumptions or
rejections occurring after confirmation, it would be anoma-
lous to read the identical phrase in §1146(a) to cover only
postconfirmation transfers.

For its part, Florida argues that the statutory context of
§1146(a) supports its position that the stamp-tax exemption
applies exclusively to posteconfirmation transfers. It ob-
serves that the subchapter in which § 1146(a) appears is enti-
tled, “POSTCONFIRMATION MATTERS.” Florida con-
tends that, while not dispositive, the placement of a provision
in a particular subchapter suggests that its terms should be
interpreted consistent with that subchapter. See Dawvis v.
Michigan Dept. of Treasury, 489 U. S. 803, 809 (1989) (“It is
a fundamental canon of statutory construction that the
words of a statute must be read in their context and with a
view to their place in the overall statutory scheme”). In
addition, Florida dismisses Piccadilly’s references to the tem-
poral limitations in other Code provisions on the ground that
it would have been superfluous for Congress to add any fur-
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ther limitations to §1146(a)’s already unambiguous tempo-
ral element.

Even on the assumption that the text of § 1146(a) is ambig-
uous, we are not persuaded by Piccadilly’s contextual argu-
ments. As noted above, Congress could have used language
that made §1146(a)’s temporal element clear beyond ques-
tion. Unlike §1146(a), however, the temporal language
examples quoted by Piccadilly are indispensable to the op-
erative meaning of the provisions in which they appear.
Piccadilly’s reliance on § 1127, for example, is misplaced be-
cause that section explicitly differentiates between precon-
firmation modifications, see §1127(a), and postconfirmation
modifications, which are permissible “only if circumstances
warrant” them, §1127(b). It was unnecessary for Congress
to include in §1146(a) a phrase such as “at any time after
confirmation of such plan” because the phrase “under a plan
confirmed” is most naturally read to require that there be a
confirmed plan at the time of the transfer.

Even if we were to adopt Piccadilly’s broad definition of
“under,” its interpretation of the statute faces other obsta-
cles. The asset transfer here can hardly be said to have
been consummated “in accordance with” any confirmed plan
because, as of the closing date, Piccadilly had not even sub-
mitted its plan to the Bankruptcy Court for confirmation.
Piccadilly’s asset sale was thus not conducted “in accordance
with” any plan confirmed under Chapter 11. Rather, it was
conducted “in accordance with” the procedures set forth in
Chapter 3—specifically, §363(b)(1). To read the statute as
Piccadilly proposes would make §1146(a)’s exemption turn
on whether a debtor-in-possession’s actions are consistent
with a legal instrument that does not exist—and indeed may
not even be conceived of—at the time of the sale. Reading
§1146(a) in context with other relevant Code provisions, we
find nothing justifying such a curious interpretation of what
is a straightforward exemption.

Nor does anything in §365(g)(1) recommend Piccadilly’s
reading of §1146(a). Section 365(g) generally allows a
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trustee to reject “an executory contract or unexpired lease
of the debtor,” 1. e., to reject a contract that is unfavorable
to the estate, subject to court approval. As the text makes
clear, such approval may occur either under “this section,”
§365(g)—i. e., “at any time before the confirmation of a
plan,” §365(d)(2)—or “under a plan confirmed under chapter
9,11, 12, or 13,” §365(g)(1). Piccadilly relies heavily on Bil-
disco, supra, in which this Court held that §365 permits a
debtor-in-possession to reject a collective-bargaining agree-
ment like any other executory contract, and that doing so is
not an unfair labor practice under the National Labor Rela-
tions Act. In reaching this conclusion, the Court observed
that “a debtor-in-possession has until a reorganization plan is
confirmed to decide whether to accept or reject an executory
contract.” 465 U. S., at 529 (emphasis added).

We agree with Bildisco’s commonsense observation that
the decision whether to reject a contract or lease must be
made before confirmation. But that in no way undermines
the fact that the rejection takes effect upon or after confir-
mation of the Chapter 11 plan (or before confirmation if pur-
suant to §365(d)(2)). In the context of §1146(a), the decision
whether to transfer a given asset “under a plan confirmed”
must be made prior to submitting the Chapter 11 plan to the
bankruptey court, but the transfer itself cannot be “under a
plan confirmed” until the court confirms the plan in question.
Only at that point does the transfer become eligible for the
stamp-tax exemption.?

3 Also meritless is Piccadilly’s argument that “under” in the phrase
“under a plan confirmed under chapter . .. 11”7 in §365(g)(1) cannot be
read to mean “subject to” because § 1123(b)(2), in Piccadilly’s words, “cir-
cles back to section 365.” Brief for Respondent 39 (emphasis deleted).
Section 1123(b)(2) authorizes a plan to provide for the assumption, rejec-
tion, or assignment of an executory contract or unexpired lease, but re-
quires that the plan do so in a manner consistent with the various require-
ments set forth throughout §365. By contrast, the phrase “under this
section” in §365(g)(1) serves as a reference to §365(d)(2), which permits
preconfirmation assumptions and rejections pursuant to a court order (and
not, as in §1123(b)(2), pursuant to a confirmed plan).
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If the statutory context suggests anything, it is that
§1146(a) is inapplicable to preconfirmation transfers. We
find it informative that Congress placed §1146(a) in a sub-
chapter entitled, “POSTCONFIRMATION MATTERS.”
To be sure, a subchapter heading cannot substitute for the
operative text of the statute. See, e. g., Pennsylvania Dept.
of Corrections v. Yeskey, 524 U. S. 206, 212 (1998) (“‘[T]The
title of a statute . . . cannot limit the plain meaning of the
text’”). Nonetheless, statutory titles and section headings
“‘are tools available for the resolution of a doubt about the
meaning of a statute.”” Porter v. Nussle, 534 U. S. 516, 528
(2002). The placement of §1146(a) within a subchapter ex-
pressly limited to postconfirmation matters undermines Pic-
cadilly’s view that § 1146(a) covers preconfirmation transfers.

But even if we were fully to accept Piccadilly’s textual and
contextual arguments, they would establish at most that the
statutory language is ambiguous. They do not—and largely
are not intended to—demonstrate that § 1146(a)’s purported
ambiguity should be resolved in Piccadilly’s favor. Florida
argues that various nontextual canons of construction re-
quire us to resolve any ambiguity in its favor. Piccadilly
responds with substantive canons of its own. It is to these
dueling canons of construction that we now turn.

C

Florida contends that even if the statutory text is deemed
ambiguous, applicable substantive canons compel its inter-
pretation of §1146(a). Florida first invokes the canon that
“Congress is presumed to be aware of an administrative or
judicial interpretation of a statute and to adopt that in-
terpretation when it re-enacts a statute without change.”
Lorillard v. Pons, 434 U.S. 575, 580-581 (1978). Florida
observes that the relevant language of §1146(a) relating to
“under a plan confirmed” has remained unchanged since 1978
despite several revisions of the Bankruptecy Code. The most
recent revision in 2005 occurred after the Fourth Circuit’s
decision in NVR and the Third Circuit’s decision in Hech-
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wger but before the Eleventh Circuit’s decision below.
Florida asserts that Congress ratified this longstanding in-
terpretation when, in its most recent amendments to the
Code, it “readopted” the stamp-tax provision verbatim as
§1146(a). Brief for Petitioner 26.

Florida also invokes the substantive canon—on which the
Third Circuit relied in Hechinger—that courts should “ ‘pro-
ceed carefully when asked to recognize an exemption from
state taxation that Congress has not clearly expressed.””
335 F. 3d, at 254 (quoting California State Bd. of Equaliza-
tion v. Sierra Summit, Inc., 490 U. S. 844, 851-852 (1989)).
In light of this directive, Florida contends that §1146(a)’s
language must be construed strictly in favor of the States to
prevent unwarranted displacement of their tax laws. See
National Private Truck Council, Inc. v. Oklahoma Tax
Comm’n, 515 U. S. 582, 590 (1995) (discussing principles of
comity in taxation and the “federal reluctance to interfere
with state taxation” given the “strong background presump-
tion against interference”).

Furthermore, Florida notes that the canon also discour-
ages federal interference with the administration of a State’s
taxation scheme. See id., at 586, 590. Florida contends
that the Court of Appeals’ extension of §1146(a) to precon-
firmation transfers directly interferes with the administra-
tion of the State’s stamp tax, which is imposed “prior to rec-
ordation” of the instrument of transfer. Fla. Stat. §§201.01,
201.02(1) (2006). Extending the exemption to transfers that
occurred months or years before a confirmable plan even ex-
isted, Florida explains, may require the States to “ ‘unravel’”
stamp taxes already collected. Brief for Petitioner 31. Al-
ternatively, should a court grant an exemption under
§1146(a) before confirmation, States would be saddled with
the task of monitoring whether the plan is ever eventually
confirmed.

In response, Piccadilly contends that the federalism princi-
ple articulated in Sierra Summit, supra, at 852, does not
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apply where there is a “clear expression of an exemption
from state taxation” overriding a State’s authority to tax.
In Picecadilly’s view, that is precisely the case with regard
to §1146(a), which proscribes the imposition of stamp taxes
and demonstrates Congress’ intent to exempt a category of
state taxation.

Piccadilly further maintains that Florida’s stamp tax is
nothing more than a postpetition claim, specifically an admin-
istrative expense, which is paid as a priority claim ahead of
the prepetition claims of most creditors. KEquating Florida’s
receipt of tax revenue with a preference in favor of a particu-
lar claimant, Piccadilly argues that § 1146(a)’s ambiguous ex-
emption should not be construed to diminish other claimants’
recoveries. See Howard Delivery Service, Inc. v. Zurich
American Ins. Co., 547 U.S. 651, 667 (2006) (emphasizing
that “provisions allowing preferences must be tightly con-
strued”). Reading the stamp-tax exemption too narrowly,
Piccadilly maintains, “‘is not only inconsistent with the pol-
icy of equality of distribution’” but also “‘dilutes the value
of the priority for those creditors Congress intended to pre-
fer’ ”—those with prepetition claims. Brief for Respondent
54 (quoting Howard Delivery Serv., supra, at 667).

Above all, Piccadilly urges us to adopt the Court of Ap-
peals’ maxim that “a remedial statute such as the Bank-
ruptey Code should be liberally construed.” 484 F. 3d, at
1304; cf. Isbrandtsen Co. v. Johnson, 343 U. S. 779, 782 (1952).
In Piccadilly’s view, any ambiguity in the statutory text is
overshadowed by § 1146(a)’s obvious purpose: to facilitate the
Chapter 11 process “through giving tax relief.” In re
Jacoby-Bender, Inc., 758 F. 2d 840, 841 (CA2 1985). Picca-
dilly characterizes the tax on asset transfers at issue here as
tantamount to a levy on the bankruptcy process itself. A
stamp tax like Florida’s makes the sale of a debtor’s property
more expensive and reduces the total proceeds available to
satisfy the creditors’ claims, contrary to Congress’ clear in-
tent in enacting § 1146(a).
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What is unclear, Piccadilly argues, is why “Congress would
have intended the anomaly that a transfer essential to a plan
that occurs two minutes before confirmation may be taxed,
but the same transfer occurring two seconds after may not.”
Brief for Respondent 43. After all, interpreting § 1146(a) in
the manner Florida proposes would lead precisely to that
result. And that, Piccadilly asserts, is “absurd” in light of
§1146(a)’s policy aim—evidenced by the provision’s text and
legislative history—of reducing the cost of asset transfers.
In that vein, Piccadilly contends that interpreting §1146(a)
to apply solely to postconfirmation transfers would under-
mine Chapter 11’s twin objectives of “preserving going con-
cerns and maximizing property available to satisfy credi-
tors.” Bank of America Nat. Trust and Sav. Assn. v. 203
North LaSalle Street Partnership, 526 U. S. 434, 453 (1999).
In order to obtain the maximum value for its assets—espe-
cially assets rapidly declining in value—Piccadilly claims
that a debtor often must close the sale before formal confir-
mation of the Chapter 11 plan.

We agree with Florida that the federalism canon articu-
lated in Sterra Swmmit and elsewhere obliges us to construe
§1146(a)’s exemption narrowly. Piccadilly’s effort to evade
the canon falls well short of the mark because reading
§1146(a) in the manner Piccadilly proposes would require us
to do exactly what the canon counsels against. If we recog-
nized an exemption for preconfirmation transfers, we would
in effect be “‘recogniz[ing] an exemption from state taxation
that Congress has not clearly expressed’ "—namely, an ex-
emption for preconfirmation transfers. Sierra Summit,
supra, at 851-852 (emphasis added); see also Swarts v. Ham-
mer, 194 U.S. 441, 444 (1904) (reasoning that if Congress
endeavored to exempt a debtor from state and local taxation,
“the intention would be clearly expressed, not left to be col-
lected or inferred from disputable considerations of conven-
ience in administering the estate of the bankrupt”). Indeed,
Piccadilly proves precisely this point by resting its entire
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case on the premise that Congress has expressed its stamp-
tax exemption in ambiguous language. Therefore, far from
being inapposite, the canon is decisive in this case.

The canons on which Piccadilly relies are inapposite.
While we agree with Piccadilly that “provisions allowing
preferences must be tightly construed,” Howard Deliv-
ery Serv., supra, at 667, §1146(a) is not a preference-
granting provision. The statutory text makes no mention
of preferences.

Nor are we persuaded that in this case we should construe
§1146(a) “liberally” to serve its ostensibly “remedial” pur-
pose. Based on the Eleventh Circuit’s declaration that the
Bankruptey Code is a “remedial statute,” Piccadilly would
stretch the disallowance well beyond what the statutory text
can naturally bear. Apart from the opinion below, however,
the only authority Piccadilly offers is a 1952 decision of this
Court interpreting the Shipping Commissioners Act of 1872.
See Brief for Respondent 54 (citing Isbrandtsen, supra, at
782). But unlike the statutory scheme in Isbrandtsen,
which was “‘designed to secure the comfort and health of
seamen aboard ship, hospitalization at home and care
abroad,”” 343 U. S., at 784 (quoting Aguilar v. Standard Oil
Co. of N. J, 318 U. S. 724, 728-729 (1943)), the Bankruptcy
Code—and Chapter 11 in particular—is not a remedial stat-
ute in that sense. To the contrary, this Court has rejected
the notion that “Congress had a single purpose in enacting
Chapter 11.” Toibb v. Radloff, 501 U.S. 157, 163 (1991).
Rather, Chapter 11 strikes a balance between a debtor’s in-
terest in reorganizing and restructuring its debts and the
creditors’ interest in maximizing the value of the bankruptcy
estate. Ibid. The Code also accommodates the interests of
the States in regulating property transfers by “‘generally
[leaving] the determination of property rights in the assets
of a bankrupt’s estate to state law.”” Travelers Casualty &
Surety Co. of America v. Pacific Gas & Elec. Co., 549 U. S.
443, 450-451 (2007). Such interests often do not coincide,
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and in this case, they clearly do not. We therefore decline
to construe the exemption granted by §1146(a) to the detri-
ment of the State.

As for Piccadilly’s assertion that reading § 1146(a) to allow
preconfirmation transfers to be taxed while exempting oth-
ers moments later would amount to an “absurd” policy, we
reiterate that “‘it is not for us to substitute our view of . . .
policy for the legislation which has been passed by Con-
gress.””  Hechinger, 335 F. 3d, at 266. That said, we see
no absurdity in reading §1146(a) as setting forth a simple,
bright-line rule instead of the complex, after-the-fact inquiry
Piccadilly envisions. At bottom, we agree with the Fourth
Circuit’s summation of § 1146(a):

“Congress struck a most reasonable balance. If a
debtor is able to develop a Chapter 11 reorganization
and obtain confirmation, then the debtor is to be af-
forded relief from certain taxation to facilitate the
implementation of the reorganization plan. Before a
debtor reaches this point, however, the state and local
tax systems may not be subjected to federal interfer-
ence.” NVR, 189 F. 3d, at 458.

Lastly, to the extent the “practical realities” of Chapter 11
reorganizations are increasingly rendering postconfirmation
transfers a thing of the past, see 484 F. 3d, at 1304, it is
incumbent upon the Legislature, and not the Judiciary, to
determine whether § 1146(a) is in need of revision. See, e. g.,
Ali v. Federal Bureaw of Prisons, 552 U. S. 214, 228 (2008)
(“We are not at liberty to rewrite the statute to reflect a
meaning we deem more desirable”).

III

The most natural reading of § 1146(a)’s text, the provision’s
placement within the Code, and applicable substantive can-
ons all lead to the same conclusion: Section 1146(a) affords a
stamp-tax exemption only to transfers made pursuant to a
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Chapter 11 plan that has been confirmed. Because Picca-
dilly transferred its assets before its Chapter 11 plan was
confirmed by the Bankruptcy Court, it may not rely on
§1146(a) to avoid Florida’s stamp taxes. Accordingly, we re-
verse the judgment below and remand the case for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE STEVENS joins,
dissenting.

The Bankruptcy Code provides that the “transfer” of an
asset “under a plan confirmed under section 1129 of this
title, may not be taxed under any law imposing a stamp tax
or similar tax.” 11 U.S.C. §1146(a) (2000 ed., Supp. V)
(previously §1146(c)) (emphasis added). In this case, the
debtor’s reorganization “plan” provides for the “transfer” of
assets. But the “plan” itself was not “confirmed under sec-
tion 1129 of this title” (i.e., the Bankruptcy Judge did not
formally approve the plan) until after the “transfer” of assets
took place. See §1129 (2000 ed. and Supp. V) (detailing the
requirements for bankruptey court approval of a Chapter
11 plan).

Hence we must ask whether the time of transfer matters.
Do the statutory words “under a plan confirmed under sec-
tion 1129 of this title” apply only where a transfer takes place
“under a plan” that at the time of the transfer already has
been “confirmed under section 1129 of this title”? Or, do
they also apply where a transfer takes place “under a plan”
that subsequently is “confirmed under section 1129 of this
title”? The Court concludes that the statutory phrase ap-
plies only where a transfer takes place “under a plan” that
at the time of transfer already has been “confirmed under
section 1129 of this title.” In my view, however, the statu-
tory phrase applies “under a plan” that at the time of trans-
fer either already has been or subsequently is “confirmed.”
In a word, the majority believes that the time (pre- or post-
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transfer) at which the bankruptcy judge confirms the reorga-
nization plan matters. I believe that it does not. (And con-
struing the provision to refer to a plan that simply “is”
confirmed would require us to read fewer words into the
statute than the Court’s construction, which reads the provi-
sion to refer only to a plan “that has been” confirmed, ante,
at 53.)

The statutory language itself is perfectly ambiguous on the
point. Linguistically speaking, it is no more difficult to
apply the words “plan confirmed” to instances in which the
“plan” subsequently is “confirmed” than to restrict their ap-
plication to instances in which the “plan” already has been
“confirmed.” See In re Piccadilly Cafeterias, Inc., 484
F. 3d 1299, 1304 (CA11 2007) (per curiam) (“[Tlhe statute
can plausibly be read either as describing eligible transfers
to include transfers ‘under a plan confirmed’ regardless of
when the plan is confirmed, or . . . imposing a temporal re-
striction on when the confirmation of the plan must occur”
(emphasis in original)). Cf. In re Hechinger Inv. Co. of Del.,
335 F. 3d 243, 252-253 (CA3 2003) (majority opinion of Alito,
J.) (noting more than one “plausible interpretation”); In re
NVR, LP, 189 F. 3d 442, 458 (CA4 1999) (Wilkinson, J., con-
curring in part and concurring in judgment) (“equally possi-
ble that the provision requires only that the transfer occur
‘under’—i. e., that it be inferior or subordinate to—‘a plan’
that is ultimately ‘confirmed’”). But cf. ante, at 41 (majority
believes its reading is “clearly the more natural”).

Nor can I find any text-based argument that points clearly
in one direction rather than the other. Indeed, the majority,
after methodically combing the textualist beaches, finds that
a comparison with other somewhat similar phrases in the
Bankruptey Code sheds little light. For example, on the one
hand, if Congress thought the time of confirmation mattered,
why did it not say so expressly as it has done elsewhere in
the Code? See, e.g., 11 U.S.C. §1127(b) (plan proponent
may modify it “at any time after confirmation” (emphasis
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added)); §1104(a) (“[a]t any time after the commencement of
the case but before confirmation” (emphasis added)); § 1104(c)
(“at any time before the confirmation of a plan” (emphasis
added)); §1114(e)(2) (“before a plan confirmed under section
1129 of this title is effective” (emphasis added)). On the
other hand, if Congress thought the time of confirmation did
not matter, why did it place this provision in a subchap-
ter entitled “POSTCONFIRMATION MATTERS”? See 11
U.S. C,, ch. 11, subch. ITI. (And yet one could also argue
that the tax-exemption provision appears under the “post-
confirmation matters” title because the trigger for the ex-
emption is plan confirmation. Thus, the exemption is a
“postconfirmation matter,” regardless of when the transfer
occurs.)

The canons of interpretation offer little help. And the
majority, for the most part, seems to agree. It ultimately
rests its interpretive conclusion upon this Court’s statement
that courts “must proceed carefully when asked to recognize
an exemption from state taxation that Congress has not
clearly expressed.” California State Bd. of Equalization v.
Sverra Summit, Inc., 490 U. S. 844, 851-852 (1989) (internal
quotation marks omitted). See ante, at 50-51. But when,
as here, we interpret a provision the express point of which
is to exempt some category of state taxation, how can the
statement in Sierra Swmmit prove determinative? See
§1146(a) (“The issuance, transfer, or exchange of a security,
or the making or delivery of an instrument of transfer under
a plan confirmed under section 1129 of this title, may not be
taxed under any law imposing a stamp tax or similar tax”
(emphasis added)).

Neither does Florida’s related claim, protesting federal
interference in the administration of a State’s taxation
scheme, seem plausible. See Brief for Petitioner 32—-33 (not-
ing the “additional difficulties and complexities that will pro-
liferate” under the lower court’s decision). If Florida now
requires transferees to file a pre-existing confirmed plan in
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order to avoid payment of the stamp tax, then why could
Florida not require a transferee under a not-yet-confirmed
plan to pay the stamp tax and then file the plan after its
confirmation in order to obtain a refund? (If there is some
other, less curable, practical problem, Florida has not ex-
plained what it is.) Given these difficulties, I suspect that
the majority’s reliance upon Sierra Summit’s “canon,” ante,
at 48, reflects no more than an effort to find the proverbial
“any port” in this interpretive storm.

The absence of a clear answer in text or canons, however,
should not lead us to judicial despair. Consistent with
Court precedent, we can and should ask a further question:
Why would Congress have insisted upon temporal limits?
What reasonable purpose might such limits serve? See,
e. g., Dolan v. Postal Service, 546 U. S. 481, 486 (2006) (“In-
terpretation of a word or phrase depends upon reading the
whole statutory text, considering the purpose and context of
the statute, and consulting any precedents or authorities that
inform the analysis” (emphasis added)); Robinson v. Shell
01l Co., 519 U. S. 337, 346 (1997) (the Court’s construction of
a statute’s meaning based in part on its consideration of the
statute’s “primary purpose” (emphasis added)). In fact, the
majority’s reading of temporal limits in §1146(a) serves no
reasonable congressional purpose at all.

The statute’s purpose is apparent on its face. It seeks to
further Chapter 11’s basic objectives: (1) “preserving going
concerns” and (2) “maximizing property available to satisfy
creditors.” Bank of America Nat. Trust and Sav. Assn. v.
203 North LaSalle Street Partnership, 526 U.S. 434, 453
(1999). See also Toibb v. Radloff, 501 U. S. 157, 163 (1991)
(Chapter 11 “embodies the general [Bankruptcy] Code policy
of maximizing the value of the bankruptcy estate”). As an
important bankruptcy treatise notes, “[i]Jn addition to tax re-
lief, the purpose of the exemption of [§ 1146(a)] is to encour-
age and facilitate bankruptcy asset sales.” &8 Collier on
Bankruptey §1146.02, p. 1146-3 (rev. 15th ed. 2005). It fur-



Cite as: 554 U. S. 33 (2008) 57

BREYER, J., dissenting

thers these objectives where, e.g., asset transfers are at
issue, by turning over to the estate (for the use of creditors
or to facilitate reorganization) funds that otherwise would go
to pay state stamp taxes on plan-related transferred assets.
The requirement that the transfers take place pursuant to a
reorganization “plan” that is “confirmed” provides the bank-
ruptey judge’s assurance that the transfer meets with credi-
tor approval and the requirements laid out in § 1129.

How would the majority’s temporal limitation further
these statutory objectives? It would not do so in any way.
From the perspective of these purposes, it makes no differ-
ence whether a transfer takes place before or after the plan
is confirmed. In both instances the exemption puts in the
hands of the creditors or the estate money that would other-
wise go to the State in the form of a stamp tax. In both
instances the confirmation of the related plan ensures the
legitimacy (from bankruptey law’s perspective) of the plan
that provides for the assets transfer.

Moreover, one major reason why a transfer may take place
before rather than after a plan is confirmed is that the precon-
firmation bankruptcy process takes time. As the Adminis-
trative Office of the United States Courts recently reported,
“[a] Chapter 11 case may continue for many years.” Bank-
ruptey Basics (Apr. 2006), online at http://www.uscourts.gov/
bankruptcycourts/bankruptcybasics/chapter11l.html (as vis-
ited June 13, 2008, and available in Clerk of Court’s case file).
Accord, In re Hechinger Inv. Co. of Del., 254 B. R. 306, 320
(Bkrtcy. Ct. Del. 2000) (noting it may run “a year or two”).
And a firm (or its assets) may have more value (say, as a
going concern) where sale takes place quickly. As the Dis-
trict Court in this case acknowledged, “there are times when
it is more advantageous for the debtor to begin to sell as
many assets as quickly as possible in order to insure that the
assets do not lose value.” In re Piccadilly Cafeterias, Inc.,
379 B. R. 215, 224 (SD Fla. 2006) (internal quotation marks
and alteration omitted). See, e.g., In re Webster Classic
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Auctions, Inc., 318 B. R. 216, 219 (Bkrtcy. Ct. MD Fla. 2004)
(recognizing “the inestimable benefit to a Chapter 11 estate
to sell a piece of property at the most opportune time—
whether pre- or postconfirmation—as opposed to requiring
all concerned to wait for a postconfirmation sale in order
to receive the tax relief Congress obviously intended”); In
re Medical Software Solutions, 286 B. R. 431, 441 (Bkrtcy.
Ct. Utah 2002) (approving preconfirmation sale of debtor’s
assets recognizing that the assets’ “value is reducing rapidly”
and there was only a narrow window for a viable sale of
the assets). Thus, an immediate sale can often make more
revenue available to creditors or for reorganization of the
remaining assets. Stamp taxes on related transfers simply
reduce the funds available for any such legitimate purposes.
And insofar as the Court’s interpretation of the statute re-
duces the funds made available, that interpretation inhibits
the statute’s efforts to achieve its basic objectives.

Worse than that, if the potential loss of stamp tax revenue
threatens delay in implementing any such decision to sell,
then creditors (or the remaining reorganized enterprise)
could suffer far more serious harm. They could lose the
extra revenues that a speedy sale might otherwise produce.
See, e. g., In re Met-L-Wood Corp., 861 F. 2d 1012, 1017 (CA7
1988) (as suppliers and customers “shy away,” it can make
sense quickly to sell business to other owners so that it “can
continue” to operate “free of the stigma and uncertainty of
bankruptcy”). In the present case, for example, Piccadilly,
by selling assets quickly after strategic negotiation, realized
$80 million, considerably more than the $54 million originally
offered before Piccadilly filed for bankruptcy. That fact,
along with the Bankruptcy Court’s finding of “sound business
reasons” for the prompt sale of Piccadilly’s assets and that
the expeditious sale was “in the best interests of creditors
of [Piccadilly] and other parties in interest,” App. 32a, 19,
suggest that considerably less would have been available for
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creditors had Piccadilly waited until after the plan’s confir-
mation to execute the sale plan.

What conceivable reason could Congress have had for si-
lently writing into the statute’s language a temporal distinc-
tion with such consequences? The majority can find none.
It simply says that the result is not “‘absurd’” and notes the
advantages of a “bright-line rule.” Amnte, at 52. 1 agree
that the majority’s interpretation is not absurd and do not
dispute the advantages of a clear rule. But I think the stat-
ute supplies a clear enough rule—transfers are exempt when
there is confirmation and are not exempt when there is no
confirmation. And I see no reason to adopt the majority’s
preferred construction (that only transfers completed after
plan confirmation are exempt), where it conflicts with the
statute’s purpose.

Of course, we should not substitute our view of . . .
policy”’” for the statute that Congress enacted. Ibid. (em-
phasis added). But we certainly should consider Congress’
view of the policy for the statute it created, and that view
inheres in the statute’s purpose. “Statutory interpretation
is not a game of blind man’s bluff. Judges are free to con-
sider statutory language in light of a statute’s basic pur-
poses.” Dole Food Co. v. Patrickson, 538 U.S. 468, 484
(2003) (BREYER, J., concurring in part and dissenting in
part). It is the majority’s failure to work with this im-
portant tool of statutory interpretation that has led it to
construe the present statute in a way that, in my view,
runs contrary to what Congress would have hoped for and
expected.

For these reasons, I respectfully dissent.

XX
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Organizations whose members do business with California sued to en-
join enforcement of “Assembly Bill 1889” (AB 1889), which, among
other things, prohibits employers that receive state grants or more
than $10,000 in state program funds per year from using the funds “to
assist, promote, or deter union organizing.” Cal. Govt. Code Ann.
§§16645.2(a), 16645.7(a). The District Court granted the plaintiffs par-
tial summary judgment, holding that the National Labor Relations Act
(NLRA) pre-empts §§16645.2 and 16645.7 because they regulate em-
ployer speech about union organizing under circumstances in which Con-
gress intended free debate. The Ninth Circuit reversed, concluding
that Congress did not intend to preclude States from imposing such
restrictions on the use of their own funds.

Held: Sections 16645.2 and 16645.7 are pre-empted by the NLRA.
Pp. 64-76.

(@) The NLRA contains no express pre-emption provision, but this
Court has held pre-emption necessary to implement federal labor policy
where, inter alia, Congress intended particular conduct to “be unregu-
lated because left ‘to be controlled by the free play of economic forces.’”
Machinists v. Wisconsin Employment Relations Comm’n, 427 U. S.
132, 140. Pp. 64-66.

(b) Sections 16645.2 and 16645.7 are pre-empted under Machinists
because they regulate within “a zone protected and reserved for market
freedom.” Building & Comnstr. Trades Council v. Associated Build-
ers & Contractors of Mass./R. 1., Inc., 507 U. S. 218, 227. In 1947, the
Taft-Hartley Act amended the NLRA by, among other things, adding
§8(c), which protects from National Labor Relations Board (NLRB) reg-
ulation noncoercive speech by both unions and employers about labor
organizing. The section both responded to prior NLRB rulings that
employers’ attempts to persuade employees not to organize amounted
to coercion prohibited as an unfair labor practice by the previous version
of §8 and manifested a “congressional intent to encourage free debate
on issues dividing labor and management.” Linn v. Plant Guard
Workers, 383 U. S. 53, 62. Congress’ express protection of free debate
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forcefully buttresses the pre-emption analysis in this case. California’s
policy judgment that partisan employer speech necessarily interferes
with an employee’s choice about union representation is the same policy
judgment that Congress renounced when it amended the NLRA to pre-
clude regulation of noncoercive speech as an unfair labor practice. To
the extent §§16645.2 and 16645.7 actually further AB 1889’s express
goal, they are unequivocally pre-empted. Pp. 66—69.

(c) The Ninth Circuit’s reasons for concluding that Machinists did not
pre-empt §§16645.2 and 16645.7—(1) that AB 1889’s spending restric-
tions apply only to the use of state funds, not to their receipt; (2) that
Congress did not leave the zone of activity free from all regulation, in
that the NLRB still regulates employer speech on the eve of union elec-
tions; and (3) that California modeled AB 1889 on federal statutes, e. g.,
the Workforce Investment Act—are not persuasive. Pp. 69-76.

463 F. 3d 1076, reversed and remanded.

STEVENS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, SOUTER, THOMAS, and ALITO, JJ., joined.
BREYER, J,, filed a dissenting opinion, in which GINSBURG, J., joined, post,
p. 76.

Willis J. Goldsmith argued the cause for petitioners.
With him on the briefs were Michael A. Carvin, Noel J.
Francisco, Luke A. Sobota, Robin S. Conrad, Shane Bren-
nan, Steven J. Law, and Stephen A. Bokat.

Deputy Solicitor General Hungar argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were former Solicitor General Clement,
Nicole A. Saharsky, Ronald Meisburg, John H. Ferguson,
and Linda Dreeben.

Michael Gottesman argued the cause for respondents.
On the brief for state respondents were Edmund G. Brown,
Jr., Attorney General of California, pro se, Janet Gaard,
Chief Assistant Attorney General, Manuel M. Medeiros, So-
licitor General, Gordon Burns, Deputy Solicitor General,
Louis Verdugo, Jr., Senior Assistant Attorney General, and
Richard T. Waldow and Angela Sierra, Supervising Deputy
Attorneys General. Stephen P. Berzon, Scott A. Kronland,
and Jonathan P. Hiatt filed a brief for respondent American
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Federation of Labor and Congress of Industrial Organiza-
tions et al.*

JUSTICE STEVENS delivered the opinion of the Court.

A California statute known as “Assembly Bill 1889” (AB
1889) prohibits several classes of employers that receive
state funds from using the funds “to assist, promote, or deter
union organizing.” See Cal. Govt. Code Ann. §§16645-
16649 (West Supp. 2008). The question presented to us is
whether two of its provisions—§ 16645.2, applicable to grant
recipients, and § 16645.7, applicable to private employers re-
ceiving more than $10,000 in program funds in any year—
are pre-empted by federal law mandating that certain zones
of labor activity be unregulated.

I

As set forth in the preamble, the State of California
enacted AB 1889 for the following purpose:

*Briefs of amici curiae urging reversal were filed for the American
Hospital Association by F. Curt Kirschner, Jr., and Irving L. Gornstein,
for Associated Builders and Contractors, Inc., et al. by Mawurice Baskin,
Robert Fried, and Thomas Lenz; for the Cato Institute by Ilya Shapiro;
and for the Healthcare Association of New York State, Inc., et al. by Jef-
frey J. Sherrin, Cornelius D. Murray, and James A. Shannon.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Andrew M. Cuomo, Attorney General of New York, Barbara
D. Underwood, Solicitor General, Benjamin N. Gutman, Deputy Solicitor
General, and Sasha Samberg-Champion, Assistant Solicitor General, and
by the Attorneys General for their respective States as follows: Richard
Blumenthal of Connecticut, Bill McCollum of Florida, Lisa Madigan of
Ilinois, Thomas Miller of Iowa, Jack Conway of Kentucky, G. Steven
Rowe of Maine, Martha Coakley of Massachusetts, Lori Swanson of Min-
nesota, Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana,
Catherine Cortez Masto of Nevada, Gary G. King of New Mexico, Marc
Dann of Ohio, Hardy Myers of Oregon, Patrick C. Lynch of Rhode Island,
Darrell V. McGraw, Jr., of West Virginia, and Bruce A. Salzburg of Wyo-
ming; and for AARP et al. by Amy Howe, Kevin K. Russell, Pamela S.
Karlan, and Jeffrey L. Fisher.

Glenn M. Taubman filed a brief for the National Right to Work Legal
Defense Foundation, Inc., et al. as amici curiae.
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“It is the policy of the state not to interfere with an
employee’s choice about whether to join or to be repre-
sented by a labor union. For this reason, the state
should not subsidize efforts by an employer to assist,
promote, or deter union organizing. It is the intent of
the Legislature in enacting this act to prohibit an em-
ployer from using state funds and facilities for the pur-
pose of influencing employees to support or oppose
unionization and to prohibit an employer from seeking
to influence employees to support or oppose unionization
while those employees are performing work on a state
contract.” 2000 Cal. Stats. ch. 872, § 1.

AB 1889 prohibits certain employers that receive state
funds—whether by reimbursement, grant, contract, use of
state property, or pursuant to a state program—from using
such funds to “assist, promote, or deter union organizing.”
See Cal. Govt. Code Ann. §§16645.1 to 16645.7. This prohi-
bition encompasses “any attempt by an employer to influence
the decision of its employees” regarding “[w]hether to sup-
port or oppose a labor organization” and “[w]hether to be-
come a member of any labor organization.” §16645(a). The
statute specifies that the spending restriction applies to “any
expense, including legal and consulting fees and salaries of
supervisors and employees, incurred for . . . an activity to
assist, promote, or deter union organizing.” §16646(a).

Despite the neutral statement of policy quoted above, AB
1889 expressly exempts “activit[ies] performed” or “ex-
pense[s] incurred” in connection with certain undertakings
that promote unionization, including “[a]llowing a labor or-
ganization or its representatives access to the employer’s
facilities or property,” and “[n]egotiating, entering into, or
carrying out a voluntary recognition agreement with a labor
organization.” §§16647(b), (d).

To ensure compliance with the grant and program restric-
tions at issue in this case, AB 1889 establishes a formidable
enforcement scheme. Covered employers must certify that
no state funds will be used for prohibited expenditures; the
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employer must also maintain and provide upon request “rec-
ords sufficient to show that no state funds were used for
those expenditures.” §§16645.2(c), 16645.7(b)—(c). If an
employer commingles state and other funds, the statute pre-
sumes that any expenditures to assist, promote, or deter
union organizing derive in part from state funds on a
pro rata basis. §16646(b). Violators are liable to the State
for the amount of funds used for prohibited purposes plus a
civil penalty equal to twice the amount of those funds.
§§16645.2(d), 16645.7(d). Suspected violators may be sued
by the state attorney general or any private taxpayer, and
prevailing plaintiffs are “entitled to recover reasonable attor-
ney’s fees and costs.” §16645.8(d).

IT

In April 2002, several organizations whose members do
business with the State of California (collectively, Chamber
of Commerce) brought this action against the California De-
partment of Health Services and appropriate state officials
(collectively, the State) to enjoin enforcement of AB 1889.
Two labor unions (collectively, AFL-CIO) intervened to de-
fend the statute’s validity.

The District Court granted partial summary judgment in
favor of the Chamber of Commerce,! holding that the Na-
tional Labor Relations Act (NLRA or Wagner Act), 49 Stat.
449, as amended, 29 U. S. C. § 151 et seq., pre-empts Cal. Govt.
Code Ann. §16645.2 (concerning grants) and § 16645.7 (con-
cerning program funds) because those provisions “regulat[e]
employer speech about union organizing under specified cir-
cumstances, even though Congress intended free debate.”
Chamber of Commerce v. Lockyer, 225 F. Supp. 2d 1199, 1205
(CD Cal. 2002). The Court of Appeals for the Ninth Circuit,

1The District Court held that the Chamber of Commerce lacked stand-
ing to challenge several provisions of AB 1889 concerning state contrac-
tors and public employers. See Chamber of Commerce v. Lockyer, 225
F. Supp. 2d 1199, 1202-1203 (CD Cal. 2002).
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after twice affirming the District Court’s judgment, granted
rehearing en banc and reversed. See Chamber of Com-
merce v. Lockyer, 463 F. 3d 1076, 1082 (2006). While the en
banc majority agreed that California enacted §§16645.2 and
16645.7 in its capacity as a regulator, and not as a mere pro-
prietor or market participant, see id., at 1082-1085, it con-
cluded that Congress did not intend to preclude States from
imposing such restrictions on the use of their own funds, see
1d., at 1085-1096. We granted certiorari, 552 U.S. 1035
(2007), and now reverse.

Although the NLRA itself contains no express pre-
emption provision, we have held that Congress implicitly
mandated two types of pre-emption as necessary to imple-
ment federal labor policy. The first, known as Garmon pre-
emption, see San Diego Building Trades Council v. Gar-
mon, 359 U.S. 236 (1959), “is intended to preclude state
interference with the National Labor Relations Board’s
interpretation and active enforcement of the ‘integrated
scheme of regulation’ established by the NLRA.” Golden
State Transit Corp. v. Los Angeles, 475 U. S. 608, 613 (1986)
(Golden State I). To this end, Garmon pre-emption forbids
States to “regulate activity that the NLRA protects, prohib-
its, or arguably protects or prohibits.” Wisconsin Dept. of
Industry v. Gould Inc., 475 U. S. 282, 286 (1986). The sec-
ond, known as Machinists pre-emption, forbids both the Na-
tional Labor Relations Board (NLRB) and States to regulate
conduct that Congress intended “be unregulated because left
‘to be controlled by the free play of economic forces.”” Ma-
chinists v. Wisconsin Employment Relations Comm’n, 427
U. S. 132, 140 (1976) (quoting NLRB v. Nash-Finch Co., 404
U.S. 138, 144 (1971)). Machinists pre-emption is based on
the premise that “‘Congress struck a balance of protection,
prohibition, and laissez-faire in respect to union organization,
collective bargaining, and labor disputes.”” 427 U.S., at
140, n. 4 (quoting Cox, Labor Law Preemption Revisited, 85
Harv. L. Rev. 1337, 1352 (1972)).
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Today we hold that §§16645.2 and 16645.7 are pre-empted
under Machinists because they regulate within “a zone
protected and reserved for market freedom.” Building &
Constr. Trades Council v. Associated Builders & Contrac-
tors of Mass./R. L., Inc., 507 U.S. 218, 227 (1993) (Boston
Harbor). We do not reach the question whether the provi-
sions would also be pre-empted under Garmon.

II1

As enacted in 1935, the NLRA, which was commonly
known as the Wagner Act, did not include any provision that
specifically addressed the intersection between employee or-
ganizational rights and employer speech rights. See 49
Stat. 449. Rather, it was left to the NLRB, subject to re-
view in federal court, to reconcile these interests in its con-
struction of §§7 and 8. Section 7, now codified at 29 U. S. C.
§157, provided that workers have the right to organize, to
bargain collectively, and to engage in concerted activity for
their mutual aid and protection. Section 8(1), now codified
at 29 U.S. C. §158(a)(1), made it an “unfair labor practice”
for employers to “interfere with, restrain, or coerce employ-
ees in the exercise of the rights guaranteed in section 7.”

Among the frequently litigated issues under the Wagner
Act were charges that an employer’s attempts to persuade
employees not to join a union—or to join one favored by the
employer rather than a rival—amounted to a form of coer-
cion prohibited by §8. The NLRB took the position that §8
demanded complete employer neutrality during organizing
campaigns, reasoning that any partisan employer speech
about unions would interfere with the § 7 rights of employ-
ees. See 1 J. Higgins, The Developing Labor Law 94 (5th
ed. 2006). In 1941, this Court curtailed the NLRB’s aggres-
sive interpretation, clarifying that nothing in the NLRA
prohibits an employer “from expressing its view on labor pol-
icies or problems” unless the employer’s speech “in connec-
tion with other circumstances [amounts] to coercion within
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the meaning of the Act.” NLRB v. Virginia Elec. & Power
Co., 314 U. S. 469, 477. We subsequently characterized Vir-
ginia Electric as recognizing the First Amendment right of
employers to engage in noncoercive speech about unioniza-
tion. Thomas v. Collins, 323 U.S. 516, 537-538 (1945).
Notwithstanding these decisions, the NLRB continued to
regulate employer speech too restrictively in the eyes of
Congress.

Concerned that the Wagner Act had pushed the labor rela-
tions balance too far in favor of unions, Congress passed the
Labor Management Relations Act, 1947 (Taft-Hartley Act).
61 Stat. 136. The Taft-Hartley Act amended §§7 and 8 in
several key respects. First, it emphasized that employees
“have the right to refrain from any or all” § 7 activities. 29
U.S. C. §157. Second, it added § 8(b), which prohibits unfair
labor practices by unions. 29 U.S.C. §158(b). Third, it
added §8(c), which protects speech by both unions and em-
ployers from regulation by the NLRB. 29 U. S. C. §158(c).
Specifically, §8(c) provides:

“The expressing of any views, argument, or opinion, or
the dissemination thereof, whether in written, printed,
graphic, or visual form, shall not constitute or be evi-
dence of an unfair labor practice under any of the provi-
sions of this subchapter, if such expression contains no
threat of reprisal or force or promise of benefit.”

From one vantage, §8(c) “merely implements the First
Amendment,” NLRB v. Gissel Packing Co., 395 U. S. 575, 617
(1969), in that it responded to particular constitutional rul-
ings of the NLRB. See S. Rep. No. 80-105, pt. 2, pp. 23-24
(1947). But its enactment also manifested a “congressional
intent to encourage free debate on issues dividing labor and
management.” Linn v. Plant Guard Workers, 383 U. S. 53,
62 (1966). It is indicative of how important Congress
deemed such “free debate” that Congress amended the
NLRA rather than leaving to the courts the task of correct-
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ing the NLRB’s decisions on a case-by-case basis. We have
characterized this policy judgment, which suffuses the
NLRA as a whole, as “favoring uninhibited, robust, and
wide-open debate in labor disputes,” stressing that “free-
wheeling use of the written and spoken word . . . has
been expressly fostered by Congress and approved by the
NLRB.” Letter Carriers v. Austin, 418 U. S. 264, 272-273
(1974).

Congress’ express protection of free debate forcefully but-
tresses the pre-emption analysis in this case. Under Ma-
chinists, congressional intent to shield a zone of activity from
regulation is usually found only “implicit[ly] in the structure
of the Act,” Livadas v. Bradshaw, 512 U. S. 107, 117, n. 11
(1994), drawing on the notion that “‘[w]hat Congress left un-
regulated is as important as the regulations that it im-
posed,”” Golden State Transit Corp. v. Los Angeles, 493 U. S.
103, 110 (1989) (Golden State II) (quoting New York Tele-
phone Co. v. New York State Dept. of Labor, 440 U. S. 519,
552 (1979) (Powell, J., dissenting)). In the case of noncoer-
cive speech, however, the protection is both implicit and ex-
plicit. Sections 8(a) and 8(b) demonstrate that when Con-
gress has sought to put limits on advocacy for or against
union organization, it has expressly set forth the mechanisms
for doing so. Moreover, the amendment to § 7 calls attention
to the right of employees to refuse to join unions, which
implies an underlying right to receive information oppos-
ing unionization. Finally, the addition of §8(c) expressly
precludes regulation of speech about unionization “so long
as the communications do not contain a ‘threat of reprisal
or force or promise of benefit.”” Gissel Packing, 395 U. S,
at 618.

The explicit direction from Congress to leave noncoercive
speech unregulated makes this case easier, in at least one
respect, than previous NLRA cases because it does not re-
quire us “to decipher the presumed intent of Congress in the
face of that body’s steadfast silence.” Sears, Roebuck & Co.
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v. Carpenters, 436 U. S. 180, 188, n. 12 (1978). California’s
policy judgment that partisan employer speech necessarily
“interfere[s] with an employee’s choice about whether to join
or to be represented by a labor union,” 2000 Cal. Stats.
ch. 872, §1, is the same policy judgment that the NLRB ad-
vanced under the Wagner Act, and that Congress renounced
in the Taft-Hartley Act. To the extent §§16645.2 and
16645.7 actually further the express goal of AB 1889, the
provisions are unequivocally pre-empted.

Iv

The Court of Appeals concluded that Machinists did not
pre-empt §§16645.2 and 16645.7 for three reasons: (1) The
spending restrictions apply only to the use of state funds,
(2) Congress did not leave the zone of activity free from all
regulation, and (3) California modeled AB 1889 on federal
statutes. We find none of these arguments persuasive.

Use of State Funds

In NLRA pre-emption cases, “‘judicial concern has neces-
sarily focused on the nature of the activities which the States
have sought to regulate, rather than on the method of regu-
lation adopted.”” Golden State I, 475 U.S., at 614, n. 5
(quoting Garmon, 359 U.S., at 243; brackets omitted); see
also Livadas, 512 U. S., at 119 (“Pre-emption analysis . . .
turns on the actual content of [the State’s] policy and its real
effect on federal rights”). California plainly could not di-
rectly regulate noncoercive speech about unionization by
means of an express prohibition. It is equally clear that
California may not indirectly regulate such conduct by im-
posing spending restrictions on the use of state funds.

In Gould, we held that Wisconsin’s policy of refusing to
purchase goods and services from three-time NLRA viola-
tors was pre-empted under Garmon because it imposed a
“supplemental sanction” that conflicted with the NLRA’s
“‘integrated scheme of regulation.”” 475 U. S., at 288-289.
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Wisconsin protested that its debarment statute was “an ex-
ercise of the State’s spending power rather than its regula-
tory power,” but we dismissed this as “a distinction without
a difference.” Id., at 287. “[T]he point of the statute [was]
to deter labor law violations,” and “for all practical purposes”
the spending restriction was “tantamount to regulation.”
Id., at 287-289. Wisconsin’s choice “to use its spending
power rather than its police power d[id] not significantly
lessen the inherent potential for conflict” between the state
and federal schemes; hence the statute was pre-empted.
Id., at 289.

We distinguished Gould in Boston Harbor, holding that
the NLRA did not preclude a state agency supervising a
construction project from requiring that contractors abide
by a labor agreement. We explained that when a State acts
as a “market participant with no interest in setting policy,”
as opposed to a “regulator,” it does not offend the pre-
emption principles of the NLRA. 507 U.S., at 229. In
finding that the state agency had acted as a market partici-
pant, we stressed that the challenged action “was specifically
tailored to one particular job,” and aimed “to ensure an effi-
cient project that would be completed as quickly and effec-
tively as possible at the lowest cost.” Id., at 232.

It is beyond dispute that California enacted AB 1889 in its
capacity as a regulator rather than a market participant.
AB 1889 is neither “specifically tailored to one particular
job” nor a “legitimate response to state procurement con-
straints or to local economic needs.” Gould, 475 U.S., at
291. As the statute’s preamble candidly acknowledges, the
legislative purpose is not the efficient procurement of goods
and services, but the furtherance of a labor policy. See 2000
Cal. Stats. ch. 872, §1. Although a State has a legitimate
proprietary interest in ensuring that state funds are spent
in accordance with the purposes for which they are appro-
priated, this is not the objective of AB 1889. In contrast to
a neutral affirmative requirement that funds be spent solely
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for the purposes of the relevant grant or program, AB 1889
imposes a targeted negative restriction on employer speech
about unionization. Furthermore, the statute does not even
apply this constraint uniformly. Instead of forbidding the
use of state funds for all employer advocacy regarding union-
ization, AB 1889 permits use of state funds for select em-
ployer advocacy activities that promote unions. Specifically,
the statute exempts expenses incurred in connection with,
mter alia, giving unions access to the workplace, and volun-
tarily recognizing unions without a secret ballot election.
§816647(b), (d).

The Court of Appeals held that although California did not
act as a market participant in enacting AB 1889, the NLRA
did not pre-empt the statute. It purported to distinguish
Gould on the theory that AB 1889 does not make employer
neutrality a condition for receiving funds, but instead re-
stricts only the use of funds. According to the Court of Ap-
peals, this distinction matters because when a State imposes
a “use” restriction instead of a “receipt” restriction, “an em-
ployer has and retains the freedom to spend its own funds
however it wishes.” 463 F. 3d, at 1088.

California’s reliance on a “use” restriction rather than a
“receipt” restriction is, at least in this case, no more conse-
quential than Wisconsin’s reliance on its spending power
rather than its police power in Gould. As explained below,
AB 1889 couples its “use” restriction with compliance costs
and litigation risks that are calculated to make union-related
advocacy prohibitively expensive for employers that receive
state funds. By making it exceedingly difficult for employ-
ers to demonstrate that they have not used state funds and
by imposing punitive sanctions for noncompliance, AB 1889
effectively reaches beyond “the use of funds over which Cali-
fornia maintains a sovereign interest.” Brief for State
Respondents 19.

Turning first to the compliance burdens, AB 1889 re-
quires recipients to “maintain records sufficient to show that
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no state funds were used” for prohibited expenditures,
§§16645.2(c), 16645.7(c), and conclusively presumes that any
expenditure to assist, promote, or deter union organizing
made from “commingled” funds constitutes a violation of the
statute, § 16646(b). Maintaining “sufficient” records and en-
suring segregation of funds is no small feat, given that AB
1889 expansively defines its prohibition to encompass “any
expense” incurred in “any attempt” by an employer to “in-
fluence the decision of its employees.” §§16645(a), 16646(a).
Prohibited expenditures include not only discrete expenses
such as legal and consulting fees, but also an allocation of
overhead, including “salaries of supervisors and employees,”
for any time and resources spent on union-related advocacy.
See §16646(a). The statute affords no clearly defined safe
harbor, save for expenses incurred in connection with activi-
ties that either favor unions or are required by federal or
state law. See §16647.

The statute also imposes deterrent litigation risks. Sig-
nificantly, AB 1889 authorizes not only the California attor-
ney general but also any private taxpayer—including, of
course, a union in a dispute with an employer—to bring a
civil action against suspected violators for “injunctive relief,
damages, civil penalties, and other appropriate equitable re-
lief.” §16645.8. Violators are liable to the State for three
times the amount of state funds deemed spent on union
organizing. §816645.2(d), 16645.7(d), 16645.8(a). Prevailing
plaintiffs, and certain prevailing taxpayer intervenors, are
entitled to recover attorney’s fees and costs, §16645.8(d),
which may well dwarf the treble damages award. Conse-
quently, a trivial violation of the statute could give rise to
substantial liability. Finally, even if an employer were con-
fident that it had satisfied the recordkeeping and segregation
requirements, it would still bear the costs of defending itself
against unions in court, as well as the risk of a mistaken
adverse finding by the factfinder.
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In light of these burdens, California’s reliance on a “use”
restriction rather than a “receipt” restriction “does not sig-
nificantly lessen the inherent potential for conflict” between
AB 1889 and the NLRA. Gould, 475 U.S., at 289. AB
1889’s enforcement mechanisms put considerable pressure on
an employer either to forgo his “free speech right to commu-
nicate his views to his employees,” Gissel Packing, 395 U. S.,
at 617, or else to refuse the receipt of any state funds. In
so doing, the statute impermissibly “predicat|es] benefits on
refraining from conduct protected by federal labor law,” Li-
vadas, 512 U. S., at 116, and chills one side of “the robust
debate which has been protected under the NLRA,” Letter
Carriers, 418 U. S., at 275.

Resisting this conclusion, the State and the AFL-CIO con-
tend that AB 1889 imposes less onerous recordkeeping
restrictions on governmental subsidies than do federal re-
strictions that have been found not to violate the First
Amendment. See Rust v. Sullivan, 500 U.S. 173 (1991);
Regan v. Taxation With Representation of Wash., 461 U. S.
540 (1983). The question, however, is not whether AB 1889
violates the First Amendment, but whether it “‘stands as
an obstacle to the accomplishment and execution of the full
purposes and objectives’” of the NLRA. Livadas, 512 U. S,,
at 120 (quoting Brown v. Hotel Employees, 468 U. S. 491, 501
(1984)). Constitutional standards, while sometimes analo-
gous, are not tailored to address the object of labor pre-
emption analysis: giving effect to Congress’ intent in enact-
ing the Wagner and Taft-Hartley Acts. See Livadas, 512
U.S., at 120 (distinguishing standards applicable to the
Equal Protection and Due Process Clauses); Gould, 475 U. S.,
at 290 (Commerce Clause); Linn, 383 U.S., at 67 (First
Amendment). Although a State may “choos[e] to fund a pro-
gram dedicated to advance certain permissible goals,” Rust,
500 U. S., at 194, it is not “permissible” for a State to use its
spending power to advance an interest that—even if legiti-
mate “in the absence of the NLRA,” Gould, 475 U.S., at
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290—frustrates the comprehensive federal scheme estab-
lished by that Act.

NLRB Regulation

We have characterized Machinists pre-emption as “creat-
[ing] a zone free from all regulations, whether state or fed-
eral.” Boston Harbor, 507 U. S., at 226. Stressing that the
NLRB has regulated employer speech that takes place on
the eve of union elections, the Court of Appeals deemed Ma-
chinists inapplicable because “employer speech in the con-
text of organizing” is not a zone of activity that Congress
left free from “all regulation.” See 463 F. 3d, at 1089 (citing
Peoria Plastic Co., 117 N. L. R. B. 545, 547-548 (1957) (bar-
ring employer interviews with employees in their homes im-
mediately before an election); Peerless Plywood Co., 107
N. L. R. B. 427, 429 (1953) (barring employers and unions
alike from making election speeches on company time to
massed assemblies of employees within the 24-hour period
before an election)).

The NLRB has policed a narrow zone of speech to ensure
free and fair elections under the aegis of §9 of the NLRA, 29
U.S.C. §159. Whatever the NLRB’s regulatory authority
within special settings such as imminent elections, however,
Congress has clearly denied it the authority to regulate the
broader category of noncoercive speech encompassed by AB
1889. It is equally obvious that the NLRA deprives Califor-
nia of this authority, since “‘[t]he States have no more au-
thority than the Board to upset the balance that Congress
has struck between labor and management.”” Metropolitan
Life Ins. Co. v. Massachusetts, 471 U. S. 724, 751 (1985).

Federal Statutes

Finally, the Court of Appeals reasoned that Congress
could not have intended to pre-empt AB 1889 because Con-
gress itself has imposed similar restrictions. See 463 F. 3d,
at 1090-1091. Specifically, three federal statutes include
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provisions that forbid the use of particular grant and pro-
gram funds “to assist, promote, or deter union organizing.”2
We are not persuaded that these few isolated restrictions,
plucked from the multitude of federal spending programs,
were either intended to alter or did in fact alter the “ ‘wider
contours of federal labor policy.”” Metropolitan Life, 471
U. S, at 753.

A federal statute will contract the pre-emptive scope of
the NLRA if it demonstrates that “Congress has decided to
tolerate a substantial measure of diversity” in the particular
regulatory sphere. New York Telephone, 440 U. S., at 546
(plurality opinion). In New York Telephone, an employer
challenged a state unemployment system that provided ben-
efits to employees absent from work during lengthy strikes.
The employer argued that the state system conflicted with
the federal labor policy “of allowing the free play of economic
forces to operate during the bargaining process.” Id., at
531. We upheld the statute on the basis that the legislative
histories of the NLRA and the Social Security Act, which
were enacted within six weeks of each other, confirmed that
“Congress intended that the States be free to authorize, or
to prohibit, such payments.” Id., at 544; see also id., at 547
(Brennan, J., concurring in result); id., at 549 (Blackmun, J.,
concurring in judgment). Indeed, the tension between the
Social Security Act and the NLRA suggested that the case
could “be viewed as presenting a potential conflict between
two federal statutes . . . rather than between federal and
state regulatory statutes.” Id., at 539-540, n. 32.

2See 29 U. 8. C. §2931(b)(7) (“Each recipient of funds under [the Work-
force Investment Act of 1998] shall provide to the Secretary assurances
that none of such funds will be used to assist, promote, or deter union
organizing”); 42 U. S. C. §9839(e) (“Funds appropriated to carry out [the
Head Start Programs Act] shall not be used to assist, promote, or deter
union organizing”); § 12634(b)(1) (“Assistance provided under [the National
Community Service Act of 1990] shall not be used by program participants
and program staff to . . . assist, promote, or deter union organizing”).
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The three federal statutes relied on by the Court of Ap-
peals neither conflict with the NLRA nor otherwise establish
that Congress “decided to tolerate a substantial measure of
diversity” in the regulation of employer speech. Unlike the
States, Congress has the authority to create tailored excep-
tions to otherwise applicable federal policies, and (also unlike
the States) it can do so in a manner that preserves national
uniformity without opening the door to a 50-state patchwork
of inconsistent labor policies. Consequently, the mere fact
that Congress has imposed targeted federal restrictions on
union-related advocacy in certain limited contexts does not
invite the States to override federal labor policy in other
settings.

Had Congress enacted a federal version of AB 1889 that
applied analogous spending restrictions to all federal grants
or expenditures, the pre-emption question would be closer.
Cf. Metropolitan Life, 471 U. S., at 755 (citing federal mini-
mum labor standards as evidence that Congress did not in-
tend to pre-empt state minimum labor standards). But none
of the cited statutes is Governmentwide in scope, none
contains comparable remedial provisions, and none contains
express pro-union exemptions.

* * *

The Court of Appeals’ judgment reversing the summary
judgment entered for the Chamber of Commerce is reversed,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE BREYER, with whom JUSTICE GINSBURG joins,
dissenting.

California’s spending statute sets forth a state “policy” not
to “subsidize efforts by an employer to assist, promote, or
deter union organizing.” 2000 Cal. Stats. ch. 872, §1. The
operative sections of the law prohibit several classes of em-
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ployers who receive state funds from using those funds to
“assist, promote, or deter union organizing.” Cal. Govt.
Code Ann. §§16645-16649 (West Supp. 2008). And various
compliance provisions then require maintenance of “records
sufficient to show that no state funds were used” for pro-
hibited expenditures, deter the use of commingled funds for
prohibited expenditures, and impose serious penalties upon
violators. §§16645.2(c), 16645.7(b)—(c).

The Court finds that the National Labor Relations Act
(NLRA) pre-empts these provisions. It does so, for it be-
lieves the provisions “regulate” activity that Congress has
intended to “be unregulated because left to be controlled
by the free play of economic forces.” Machinists v. Wis-
consin Employment Relations Comm’n, 427 U. S. 132, 140
(1976) (internal quotation marks omitted; emphasis added).
The Chamber of Commerce adds that the NLRA pre-empts
these provisions because they “regulate activity that the
NLRA protects, prohibits, or arguably protects or prohib-
its.”  Wisconsin Dept. of Industry v. Gould Inc., 475 U. S.
282, 286 (1986) (summarizing the pre-emption principle set
forth in San Diego Building Trades Council v. Garmon, 359
U. S. 236 (1959); emphasis added). Thus the question before
us is whether California’s spending limitations amount to
regulation that the NLRA pre-empts. In my view, they
do not.

I

The operative sections of the California statute provide
that employers who wish to “assist, promote, or deter union
organizing” cannot use state money when they do so. The
majority finds these provisions pre-empted because in its
view the sections regulate employer speech in a manner that
weakens, or undercuts, a congressional policy, embodied in
NLRA §8(c), “‘to encourage free debate on issues dividing
labor and management.””  Ante, at 67 (quoting Linn v. Plant
Guard Workers, 383 U. S. 53, 62 (1966)).
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Although I agree the congressional policy favors “free
debate,” I do not believe the operative provisions of the
California statute amount to impermissible regulation that
interferes with that policy as Congress intended it. First,
the only relevant Supreme Court case that found a State’s
labor-related spending limitations to be pre-empted differs
radically from the case before us. In that case, Wisconsin
Dept. of Industry v. Gould Inc., 475 U. S. 282, the Court con-
sidered a Wisconsin statute that prohibited the State from
doing business with firms that repeatedly violated the
NLRA. The Court said that the statute’s “manifest purpose
and inevitable effect” was “to enforce” the NLRA’s require-
ments, which “role Congress reserved exclusively for the
[National Labor Relations Board].” Id., at 291. In a word,
the Wisconsin statute sought “to compel conformity with the
NLRA.” Building & Constr. Trades Council v. Associated
Builders & Contractors of Mass./R. 1., Inc., 507 U. S. 218,
228 (1993) (emphasis added).

California’s statute differs from the Wisconsin statute be-
cause it does not seek to compel labor-related activity. Nor
does it seek to forbid labor-related activity. It permits all
employers who receive state funds to “assist, promote, or
deter union organizing.” It simply says to those employers,
do not do so on our dime. I concede that a federal law that
forces States to pay for labor-related speech from public
funds would encourage more of that speech. But no one can
claim that the NLRA is such a law. And without such a
law, a State’s refusal to pay for labor-related speech does not
1mpermissibly discourage that activity. To refuse to pay for
an activity (as here) is not the same as to compel others to
engage in that activity (as in Gould).

Second, California’s operative language does not weaken
or undercut Congress’ policy of “encourag[ing] free debate on
issues dividing labor and management.” Linn, supra, at 62.
For one thing, employers remain free to spend their own
money to “assist, promote, or deter” unionization. More im-
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portantly, I cannot conclude that California’s statute would
weaken or undercut any such congressional policy because
Congress itself has enacted three statutes that, using identi-
cal language, do precisely the same thing. Congress has
forbidden recipients of Head Start funds to use the funds
to “assist, promote, or deter union organizing.” 42 U.S. C.
§9839(e). It has forbidden recipients of Workforce Invest-
ment Act of 1998 funds to use the funds to “assist, promote,
or deter union organizing.” 29 U.S. C. §2931(b)(7). And it
has forbidden recipients of National Community Service Act
of 1990 funds to use the funds to “assist, promote, or deter
union organizing.” 42 U.S.C. §12634(b)(1). Could Con-
gress have thought that the NLRA would prevent the States
from enacting the very same kinds of laws that Congress
itself has enacted? Far more likely, Congress thought that
directing government funds away from labor-related activity
was consistent, not inconsistent, with the policy of “encour-
ag[ing] free debate” embedded in its labor statutes.

Finally, the law normally gives legislatures broad author-
ity to decide how to spend the people’s money. A legisla-
ture, after all, generally has the right not to fund activities
that it would prefer not to fund—even where the activities
are otherwise protected. See, e. g., Regan v. Taxation With
Representation of Wash., 461 U. S. 540, 549 (1983) (“We have
held in several contexts that a legislature’s decision not to
subsidize the exercise of a fundamental right does not in-
fringe the right”). This Court has made the same point in
the context of labor law. See Lyng v. Automobile Workers,
485 U. S. 360, 368 (1988) (holding that the Federal Govern-
ment’s refusal to provide food stamp benefits to striking
workers was justified because “[s]trikers and their union
would be much better off if food stamps were available,”
but the “strikers’ right of association does not require the
Government to furnish funds to maximize the exercise of
that right”).
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As far as I can tell, States that do wish to pay for employer
speech are generally free to do so. They might make clear,
for example, through grant-related rules and regulations
that a grant recipient can use the funds to pay salaries and
overhead, which salaries and overhead might include ex-
penditures related to management’s role in labor organizing
contests. If so, why should States that do not wish to pay
be deprived of a similar freedom? Why should they be con-
scripted into paying?

I can find nothing in the majority’s arguments that con-
vincingly answers these questions. The majority says that
California must be acting as an impermissible regulator be-
cause it is not acting as a “market participant” (a role we all
agree would permit it broad leeway to act like private firms
in respect to labor matters). Amnte, at 70. But the regula-
tor/market-participant distinction suggests a false dichot-
omy. The converse of “market participant” is not necessar-
ily “regulator.” A State may appropriate funds without
either participating in or regulating the labor market. And
the NLRA pre-empts a State’s actions, when taken as an
“appropriator,” only if those actions amount to impermissible
regulation. I have explained why I believe that California’s
actions do not amount to impermissible regulation here.

The majority also complains that the statute “imposes a
targeted negative restriction,” one applicable only to labor.
Ante, at 71. 1 do not find this a fatal objection, because
the congressional statutes just discussed (which I believe are
consistent with the NLRA) do exactly the same. In any
event, if, say, a State can tell employers not to use state
funds to pay for a large category of expenses (say, overhead),
why can it not tell employers the same about a smaller cate-
gory of expenses (say, only those overhead expenses related
to taking sides in a labor contest). And where would the
line then be drawn? Would the statute pass muster if Cali-
fornia had said, do not use our money to pay for interior
decorating, catered lunches, or labor relations?
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The majority further objects to the fact that the statute
does not “apply” the constraint “uniformly,” because it per-
mits use of state funds for “select employer advocacy activi-
ties that promote unions.” Ante, at 71. That last phrase
presumably refers to an exception in the California statute
that permits employers to spend state funds to negotiate a
voluntary recognition of a union. But this exception under-
scores California’s basic purpose—maintaining a position of
spending neutrality on contested labor matters. Where
labor and management agree on unionization, there is no
conflict.

II

I turn now to the statute’s compliance provisions. They
require grant recipients to maintain “records sufficient to
show that no state funds were used” for prohibited expendi-
tures; they deter the use of commingled funds for prohibited
expenditures; and they impose serious penalties upon viola-
tors. Cal. Govt. Code Ann. §§16645.2(c), 16645.7(b)—(c).
The majority seems to rest its conclusions in part upon its
belief that these requirements are too strict, that, under the
guise of neutral enforcement, they discourage the use of non-
state money to engage in free debate on labor/management
issues. Ante, at T1.

I agree with the majority that, should the compliance pro-
visions, as a practical matter, unreasonably discourage ex-
penditure of nonstate funds, the NLRA may well pre-empt
California’s statute. But I cannot say on the basis of the
record before us that the statute will have that effect.

The language of the statute is clear. The statute requires
recipients of state money to “maintain records sufficient to
show that no state funds were used” for prohibited expendi-
tures. §§16645.2, 16645.7(c). And the class of prohibited
expenditures is quite broad: It covers “any expense” in-
curred in “any attempt” by an employer to “influence the
decision of its employees,” including “legal and consulting
fees and salaries of supervisors and employees” incurred
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during research for or the preparation, planning, coordina-
tion, or execution of activities to “assist, promote, or deter”
union organizing. §16646(a) (emphasis added). And where
an employer mingles state funds and nonstate funds (say, to
pay a particular employee who spends part of her time deal-
ing with unionization matters) the employer must determine
“on a pro rata basis,” the portion of the labor-related expend-
iture paid for by state funds, and maintain sufficient support-
ing documentation. §16646(b). Any violation of these pro-
visions is then subject to strict penalties, including treble
damages and attorney’s fees and costs. §16645.8.

What is less clear is the degree to which these provisions
actually will deter a recipient of state funds from using non-
state funds to engage in unionization matters. And no
lower court has ruled on this matter. In the District Court,
the Chamber of Commerce moved for summary judgment
arguing that the statute, by placing restrictions on state
funds, was pre-empted by Machinists and Garmon and also
arguing that the compliance provisions are so burdensome
that they would chill even private expenditures. California
opposed the motion. And California submitted expert evi-
dence designed to show that its “accounting and recordkeep-
ing requirements . . . are similar to requirements imposed in
other contexts,” are “significantly less burdensome than the
detailed requirements for federal grant recipients,” and
allow “flexibility in establishing proper accounting proce-
dures and controls.” App. 282-283.

The District Court granted the Chamber of Commerce’s
motion for summary judgment in part, finding that the oper-
ative sections of the statute were pre-empted for the reasons
I have discussed in Part I, namely, that the operative provi-
sions interfered with the NLRA’s policy of encouraging “free
debate.” 225 F. Supp. 2d 1199, 1204 (CD Cal. 2002). But
in doing so, it did not address the Chamber of Commerce’s
argument that the California statute’s compliance provisions
affected non-state-funded speech to the point that the NLRA
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pre-empted the statute. Neither did the Court of Appeals
address the question whether the compliance provisions
themselves constitute sufficient grounds for finding the stat-
ute pre-empted.

I do not believe that we can, and I would not, decide this
question until the lower courts have had an opportunity to
consider and rule upon the compliance-related questions.
Accordingly, I would vote to vacate the judgment of the
Ninth Circuit and remand for further proceedings on this
issue.

I respectfully dissent.
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hen the National Government ordered its contractor, respondent Knolls,
to reduce its work force, Knolls had its managers score their subordi-
nates on “performance,” “flexibility,” and “critical skills”; these scores,
along with points for years of service, were used to determine who was
laid off. Of the 31 employees let go, 30 were at least 40 years old.
Petitioners (Meacham, for short) were among those laid off, and they
filed this suit asserting, inter alia, a disparate-impact claim under the
Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S. C.
§621 et seq. 'To show such an impact, Meacham relied on a statistical
expert’s testimony that results so skewed according to age could rarely
occur by chance; and that the scores for “flexibility” and “criticality,”
over which managers had the most discretionary judgment, had the
firmest statistical ties to the outcomes. The jury found for Meacham
on the disparate-impact claim, and the Second Circuit initially affirmed.
This Court vacated the judgment and remanded in light of its interven-
ing decision in Smith v. City of Jackson, 544 U. S. 228. The Second
Circuit then held for Knolls, finding its prior ruling untenable because
it had applied a “business necessity” standard rather than a “reasonable-
ness” test in assessing the employer’s reliance on factors other than age
in the layoff decisions, and because Meacham had not carried the burden
of persuasion as to the reasonableness of Knolls’s non-age factors.

Held: An employer defending a disparate-impact claim under the ADEA

bears both the burden of production and the burden of persuasion for
the “reasonable factors other than age” (RFOA) affirmative defense
under §623(f)(1). Pp. 91-102.

(@) The ADEA’s text and structure indicate that the RFOA exemp-
tion creates an affirmative defense, for which the burden of persuasion
falls on the employer. The RFOA exemption is listed alongside one
for bona fide occupational qualifications (BFOQ), which the Court has
recognized to be an affirmative defense: “It shall not be unlawful for an
employer . . . to take any action otherwise prohibited under subsections
@), (b), (c), or (e) . .. where age is a [BFOQ] reasonably necessary to
the normal operation of the particular business, or where the differenti-
ation is based on [RFOA] .. ..” §623(f)(1). Given that the statute
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lays out its exemptions in a provision separate from the general prohibi-
tions in §§623(a)—(c), (e), and expressly refers to the prohibited conduct
as such, it is no surprise that this Court has spoken of both the BFOQ
and RFOA as being among the ADEA’s “five affirmative defenses,”
Trans World Airlines, Inc. v. Thurston, 469 U. S. 111, 122. This read-
ing follows the familiar principle that “[wlhen a proviso . .. carves an
exception out of the body of a statute or contract those who set up such
exception must prove it,” Javierre v. Central Altagracia, 217 U. S. 502,
508. As this longstanding convention is part of the backdrop against
which the Congress writes laws, the Court respects it unless there is
compelling reason to think that Congress put the burden of persuasion
on the other side. See Schaffer v. Weast, 546 U.S. 49, 57-58. The
Court has given this principle particular weight in enforcing the Fair
Labor Standards Act of 1938 (FLSA), Corning Glass Works v. Bren-
nan, 417 U. 8. 188, 196-197; and it has also recognized that “the ADEA
[is] enforced in accordance with the ‘powers, remedies, and procedures’
of the FLSA,” Lorillard v. Pons, 434 U.S. 575, 580. Nothing in
§623(f)(1) suggests that Congress meant it to march out of step with
either the general or specifically FLSA default rules placing the burden
of proving an exemption on the party claiming it. Any further doubt
would be dispelled by the natural implication of the “otherwise prohib-
ited” language prefacing the BFOQ and RFOA defenses. Pp. 91-95.

(b) Knolls argues that because the RFOA clause bars liability where
action is taken for reasons “other than age,” it should be read as mere
elaboration on an element of liability. But City of Jackson confirmed
that §623(a)(2)’s prohibition extends to practices with a disparate im-
pact, inferring this result in part from the presence of the RFOA provi-
sion. 544 U. S, at 239, 243. And City of Jackson made it clear that
action based on a “factor other than age” is the very premise for
disparate-impact liability, not a negation of it or a defense to it. Thus,
it is assumed that a non-age factor was at work in such a case, and
the focus of the RFOA defense is on whether the factor relied on was
“reasonable.” Pp. 95-96.

() The business necessity test has no place in ADEA disparate-
impact cases; applying both that test and the RFOA defense would en-
tail a wasteful and confusing structure of proof. The absence of a busi-
ness necessity enquiry does not diminish, however, the reasons already
given for reading the RFOA as an affirmative defense. City of Jackson
cannot be read as implying that the burden of proving any business-
related defense falls on the plaintiff, for it confirmed that the BFOQ is
an affirmative defense, see 544 U. S., at 233, n. 3. Moreover, in refer-
ring to “Wards Cove’s . . . interpretation of . . . identical language [in
Title VII],” City of Jackson could not have had the RFOA clause in
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mind, for Title VII has no like-worded defense. And as Wards Cove
did not purport to construe any Title VII defenses, only an over-reading
of City of Jackson would find in it an assumption that Wards Cove has
anything to say about statutory defenses in the ADEA. Pp. 97-100.

(d) City of Jackson confirmed that an ADEA disparate-impact plain-
tiff must “‘“isolat[e] and identif[y] the specific employment practices
that are allegedly responsible for any observed statistical disparities.”’”
544 U. S., at 241. 'This is not a trivial burden, and it ought to allay some
of the concern that recognizing an employer’s burden of persuasion on
an RFOA defense will encourage strike suits or nudge plaintiffs with
marginal cases into court; but in the end, such concerns have to be
directed at Congress, which set the balance by both creating the RFOA
exemption and writing it in the orthodox format of an affirmative de-
fense. Pp. 100-102.

461 F. 3d 134, vacated and remanded.

SOUTER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, KENNEDY, GINSBURG, and ALITO, JJ., joined, and in which
THOMAS, J., joined as to Parts I and II-A. ScALIA, J., filed an opinion
concurring in the judgment, post, p. 102. THOMAS, J., filed an opinion
concurring in part and dissenting in part, post, p. 104. BREYER, J., took
no part in the consideration or decision of the case.

Kevin K. Russell argued the cause for petitioners. With
him on the briefs were Amy Howe, Pamela S. Karlan, John
B. DuCharme, and Joseph C. Berger.

Daryl Joseffer argued the cause for the United States as
amicus curiae urging reversal. On the brief were former
Solicitor General Clement, Acting Solicitor General Garre,
Leondra R. Kruger, Ronald S. Cooper, Carolyn L. Wheeler,
and Barbara L. Sloan.

Seth P. Waxman argued the cause for respondents. With
him on the brief were Paul R. Q. Wolfson, Heather M. Za-
chary, Anthony M. Deardurff, Margaret A. Clemens, and
John E. Higgins.*

*Briefs of amict curiae urging affirmance were filed for the Chamber
of Commerce of the United States of America by Patricia A. Millett,
Donald R. Livingston, Robin S. Cownrad, and Shane Brennan; for the
Employment and Labor Law Committee of the Association of Corporate
Counsel by David E. Nagle; for the Equal Employment Advisory Council
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JUSTICE SOUTER delivered the opinion of the Court.

A provision of the Age Discrimination in Employment Act
of 1967 (ADEA), 81 Stat. 602, as amended, 29 U. S. C. §621
et seq., creates an exemption for employer actions “otherwise
prohibited” by the ADEA but “based on reasonable fac-
tors other than age” (RFOA). §623(f)(1). The question is
whether an employer facing a disparate-impact claim and
planning to defend on the basis of RFOA must not only
produce evidence raising the defense, but also persuade the
factfinder of its merit. We hold that the employer must do
both.

I

The National Government pays private companies to do
some of the work maintaining the Nation’s fleet of nuclear-
powered warships. One such contractor is respondent
KAPL, Inc. (Knolls), the operator of the Government’s
Knolls Atomic Power Laboratory, which has a history dating
back to the first nuclear-powered submarines in the 1950s.
The United States Navy and the Department of Energy
jointly fund Knolls’s operations, decide what projects it
should pursue, and set its annual staffing limits. In recent
years, Knolls has been charged with designing prototype
naval nuclear reactors and with training Navy personnel to
run them.

The demands for naval nuclear reactors changed with the
end of the Cold War, and for fiscal year 1996 Knolls was or-
dered to reduce its work force. Even after 100 or so em-
ployees chose to take the company’s ensuing buyout offer,

et al. by Rae T. Vann, Karen R. Harned, and Elizabeth Milito; for General
Electric Co. by Peter Buscemi; and for the National School Boards Associ-
ation by Maree F. Sneed, John W. Borkowski, Audrey J. Anderson,
Thomas B. Leary, Gil A. Abramson, Francisco M. Negron, Jr., Thomas
E. M. Hutton, and Lisa E. Soronen.

Laurie A. McCann, Melvin Radowitz, and Paul W. Mollica filed a brief
for AARP et al. as amici curiae.
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Knolls was left with 30-some jobs to cut.! Petitioners (Mea-
cham, for short) are among those laid off in the resulting
“involuntary reduction in force.” Brief for Petitioners 6.
In order to select those for layoff, Knolls told its man-
agers to score their subordinates on three scales, “perform-
ance,” “flexibility,” and “critical skills.”? The scores were
summed, along with points for years of service, and the
totals determined who should be let go.

Of the 31 salaried employees laid off, 30 were at least
40 years old.?> Twenty-eight of them sued, raising both
disparate-treatment (discriminatory intent) and disparate-
impact (discriminatory result) claims under the ADEA and
state law, alleging that Knolls “designed and implemented
its workforce reduction process to eliminate older employees
and that, regardless of intent, the process had a discrimina-
tory impact on ADEA-protected employees.” Meacham v.
Knolls Atomic Power Laboratory, 381 F. 3d 56, 61 (CA2
2004) (Meacham I). To show a disparate impact, the work-
ers relied on a statistical expert’s testimony to the effect
that results so skewed according to age could rarely occur

1The naval reactors program had lowered Knolls’s staffing limit by 108
people; as Knolls also had to hire 35 new employees for work existing
personnel could not do, a total of 143 jobs would have to go.

2The “performance” score was based on the worker’s two most recent
appraisals. The “flexibility” instruction read: “Rate the employee’s flexi-
bility within the Laboratory. Can his or her documented skills be used
in other assignments that will add value to current or future Lab work?
Is the employee retrainable for other Lab assignments?” The “critical
skills” instruction read: “How critical are the employee’s skills to continu-
ing work in the Lab? Is the individual’s skill a key technical resource
for the [naval reactors] program? Is the skill readily accessible within
the Lab or generally available from the external market?” App. 94-95
(emphasis in original).

3 For comparison: after the voluntary buyouts, 1,203 out of 2,063 salaried
workers (or 58%) were at least 40 years old; and of the 245 who were at
risk of involuntary layoff, and therefore included in the rankings scheme,
179 (or 73%) were 40 or over. Meacham v. Knolls Atomic Power Labora-
tory, 185 F. Supp. 2d 193, 203 (NDNY 2002).
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by chance;* and that the scores for “flexibility” and “critical-
ity,” over which managers had the most discretionary judg-
ment, had the firmest statistical ties to the outcomes. Id.,
at 65.

The jury found for Meacham on the disparate-impact claim
(but not on the disparate-treatment claim). The Court of
Appeals affirmed, after examining the verdict through the
lens of the so-called “burden shifting” scheme of inference
spelled out in Wards Cove Packing Co. v. Atonio, 490 U. S.
642 (1989). See Meacham I, supra, at 74-76.> After Knolls
sought certiorari, we vacated the judgment and remanded
for further proceedings in light of Smith v. City of Jackson,
544 U.S. 228 (2005), decided while Knolls’s petition was
pending, see 544 U. S. 957 (2005).

On remand, the same Court of Appeals panel ruled in favor
of Knolls, over a dissent. 461 F. 3d 134 (CA2 2006) (Mea-
cham II) (case below). The majority found its prior ruling
“untenable” because it had applied the Wards Cove “business
necessity” standard rather than a “reasonableness” test, con-
trary to City of Jackson, and on the latter standard, Mea-
cham, the employee, had not carried the burden of persua-
sion. 461 F. 3d, at 140-141, 144 (internal quotation marks

4The expert cut the data in different ways, showing the chances to be
1 in 348,000 (based on a population of all 2,063 salaried workers); 1 in 1,260
(based on a population of the 245 workers at risk of layoff); or 1 in 6,639
(wWhen the analysis was broken down by sections of the company). Mea-
cham I, 381 F. 3d, at 64-65.

5Taking the Wards Cove steps in turn, the Court of Appeals concluded
that the “jury could have found that the degree of subjective decision
making allowed in the [layoff procedure] created the disparity,” 381 F. 3d,
at 74; that the employer had answered with evidence of a “facially legiti-
mate business justification,” a need “to reduce its workforce while still
retaining employees with skills critical to the performance of [Knolls’s]
functions,” ibid. (internal quotation marks omitted); and that petitioners
would prevail nonetheless because “[a]t least one suitable alternative is
clear from the record,” that Knolls “could have designed [a procedure]
with more safeguards against subjectivity, in particular, tests for critical-
ity and flexibility that are less vulnerable to managerial bias,” id., at 75.
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omitted).5 In dissent, Judge Pooler took issue with the ma-
jority for confusing business justifications under Wards Cove
with the statutory RFOA exemption, which she read to be
an affirmative defense with the burden of persuasion falling
on defendants. 461 F. 3d, at 147, 149-152.7

Meacham sought certiorari, noting conflicting decisions as-
signing the burden of persuasion on the reasonableness of
the factor other than age; the Court of Appeals in this case
placed it on the employee (to show the non-age factor unrea-
sonable), but the Ninth Circuit in Criswell v. Western Air-
lines, Inc., 709 F. 2d 544, 552 (1983), had assigned it to the
employer (to show the factor was a reasonable one). In fact
it was in Criswell that we first took up this question, only to
find it not well posed in that case. Western Air Lines, Inc.
v. Criswell, 472 U. S. 400, 408, n. 10 (1985). We granted cer-
tiorari, 552 U. S. 1162 (2008), and now vacate the judgment
of the Second Circuit and remand.®

S Distinguishing the two tests mattered, the Court of Appeals explained,
because even though “[tlhere may have been other reasonable ways for
[Knolls] to achieve its goals (as we held in [Meacham IJ), . . . the one
selected was not unreasonable.” Meacham II, 461 F. 3d, at 146 (citation
and internal quotation marks omitted). The burden of persuasion for
either test was said to fall on the plaintiff, however, because “the employer
is not to bear the ultimate burden of persuasion with respect to the legiti-
macy of its business justification.” Id., at 142 (citing Wards Cove, 490
U. S., at 659-660; internal quotation marks omitted). The majority took
note of the textual signs that the RFOA was an affirmative defense, but
set them aside because “City of Jackson . . . emphasized that there are
reasonable and permissible employment criteria that correlate with age,”
thereby leaving it to plaintiffs to prove that a criterion is not reasonable.
461 F. 3d, at 142-143.

"In Judge Pooler’s view, a jury “could permissibly find that defendants
had not established a RFOA based on the unmonitored subjectivity of
[Knolls’s] plan as implemented.” Id., at 153 (dissenting opinion).

8 Petitioners also sought certiorari as to “[wlhether respondents’ practice
of conferring broad discretionary authority upon individual managers to
decide which employees to lay off during a reduction in force constituted
a ‘reasonable factor other than age’ as a matter of law.” Pet. for Cert. i.
We denied certiorari on this question and express no views on it here.
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II
A

The ADEA’s general prohibitions against age discrimina-
tion, 29 U. S. C. §§623(a)-(c), (e), are subject to a separate
provision, §623(f), creating exemptions for employer prac-
tices “otherwise prohibited under subsections (a), (b), (c), or
(e).” The RFOA exemption is listed in §623(f) alongside
one for bona fide occupational qualifications (BFOQ): “It shall
not be unlawful for an employer . . . to take any action other-
wise prohibited under subsections (a), (b), (¢), or (e) . .. where
age is a bona fide occupational qualification reasonably neces-
sary to the normal operation of the particular business, or
where the differentiation is based on reasonable factors other
than age ....” §623(f)(1).

Given how the statute reads, with exemptions laid out
apart from the prohibitions (and expressly referring to the
prohibited conduct as such), it is no surprise that we have
already spoken of the BFOQ and RFOA provisions as being
among the ADEA’s “five affirmative defenses,” Trans World
Airlines, Inc. v. Thurston, 469 U. S. 111, 122 (1985). After
looking at the statutory text, most lawyers would accept that
characterization as a matter of course, thanks to the familiar
principle that “[wlhen a proviso . . . carves an exception out
of the body of a statute or contract those who set up such
exception must prove it.” Javierre v. Central Altagracia,
217 U. S. 502, 508 (1910) (opinion for the Court by Holmes,
J.); see also FTC v. Morton Salt Co., 334 U.S. 37, 44-45
(1948) (“[TThe burden of proving justification or exemption
under a special exception to the prohibitions of a statute gen-
erally rests on one who claims its benefits . . . ”); United
States v. First City Nat. Bank of Houston, 386 U.S. 361,
366 (1967) (citing Morton Salt Co., supra, at 44-45). That
longstanding convention is part of the backdrop against
which the Congress writes laws, and we respect it unless we
have compelling reasons to think that Congress meant to put
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the burden of persuasion on the other side. See Schaffer v.
Weast, 546 U. S. 49, 57-58 (2005) (“Absent some reason to
believe that Congress intended otherwise, therefore, we will
conclude that the burden of persuasion lies where it usually
falls, upon the party seeking relief”).

We have never been given any reason for a heterodox take
on the RFOA clause’s nearest neighbor, and our prior cases
recognize that the BFOQ clause establishes an affirmative
defense against claims of disparate treatment. See, e.g.,
City of Jackson, 544 U. S., at 233, n. 3; Western Air Lines, Inc.,
supra, at 414-419, and nn. 24, 29. We have likewise given
the affirmative defense construction to the exemption in the
Equal Pay Act of 1963 for pay differentials based on “any
other factor other than sex,” Corning Glass Works v. Bren-
nan, 417 U. S. 188, 196 (1974) (internal quotation marks omit-
ted); and there, we took account of the particular weight
given to the interpretive convention already noted, when en-
forcing the Fair Labor Standards Act of 1938 (FLSA), id., at
196-197 (“[TIhe general rule [is] that the application of an
exemption under the [FLSA] is a matter of affirmative de-
fense on which the employer has the burden of proof”).
This focus makes the principle of construction the more in-
structive in ADEA cases: “in enacting the ADEA, Congress
exhibited both a detailed knowledge of the FLSA provisions
and their judicial interpretation and a willingness to depart
from those provisions regarded as undesirable or inappropri-
ate for incorporation,” Lorillard v. Pons, 434 U. S. 575, 581
(1978). And we have remarked and relied on the “signifi-
cant indication of Congress’ intent in its directive that the
ADEA be enforced in accordance with the ‘powers, remedies,
and procedures’ of the FLSA.” Id., at 580 (quoting 29
U. S. C. §626(b); emphasis deleted); see also Fogerty v. Fan-
tasy, Inc., 510 U. S. 517, 528 (1994) (applying reasoning of
Lorillard); Thurston, supra, at 126 (same). As against this
interpretive background, there is no hint in the text that
Congress meant §623(f)(1) to march out of step with either
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the general or specifically FLSA default rules placing the
burden of proving an exemption on the party claiming it.

With these principles and prior cases in mind, we find it
impossible to look at the text and structure of the ADEA
and imagine that the RFOA clause works differently from
the BFOQ clause next to it. Both exempt otherwise illegal
conduct by reference to a further item of proof, thereby cre-
ating a defense for which the burden of persuasion falls on
the “one who claims its benefits,” Morton Salt Co., supra, at
44-45, the “party seeking relief,” Schaffer, supra, at 57-58,
and here, “the employer,” Corning Glass Works, supra,
at 196.

If there were any doubt, the stress of the idiom “otherwise
prohibited,” prefacing the BFOQ and RFOA conditions,
would dispel it. The implication of affirmative defense is

We do not need to seek further relief from doubt by looking to the
Equal Employment Opportunity Commission (EEOC) regulations on bur-
dens of proof in ADEA cases. The parties focus on two of them, but
we think neither clearly answers the question here. One of them the
Government has disavowed as overtaken by our decision in Smith v. City
of Jackson, 544 U. S. 228 (2005), Brief for United States as Amicus Curiae
16, n. 1 (noting that 29 CFR §1625.7(d) (2007) “takes a position that does
not survive” City of Jackson), for the regulation seems to require a show-
ing of business necessity as a part of the RFOA defense. Compare 29
CFR §1625.7(d) (“When an employment practice, including a test, is
claimed as a basis for different treatment . . . on the grounds that it is a
‘factor other than’ age, and such a practice has an adverse impact on indi-
viduals within the protected age group, it can only be justified as a busi-
ness necessity”) with City of Jackson, supra, at 243 (“Unlike the business
necessity test, which asks whether there are other ways for the employer
to achieve its goals that do not result in a disparate impact on a protected
class, the reasonableness inquiry includes no such requirement”). And
the second regulation would take a bit of stretching to cover disparate-
impact cases, for its text speaks in terms of disparate treatment. See 29
CFR §1625.7(e) (concerning use of the RFOA defense against an “individ-
ual claim of discriminatory treatment”). The EEOC has lately proposed
rulemaking that would revise both of these regulations, eliminating any
reference to “business necessity” and placing the burden of proof on the
employer “[wlhenever the exception of ‘a reasonable factor other than age’
israised.” 73 Fed. Reg. 16807-16809 (2008) (proposed 29 CFR § 1625.7(e)).
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underscored by contrasting § 623(f)(1) with the section of the
ADEA at issue in Public Employees Retirement System of
Ohio v. Betts, 492 U. S. 158 (1989), and by the way Congress
responded to our decision there. In Betts, we said the issue
was whether a provision in a former version of §623(f)(2),
one about employee benefit plans, merely “redefine[d] the el-
ements of a plaintiff’s prima facie case,” or instead “estab-
lish[ed] a defense” to what “otherwise would be a violation
of the Act.” Id., at 181.1° Although the provision contained
no “otherwise prohibited” kind of language, we said that it
“appears on first reading to describe an affirmative defense.”
Ibid. We nonetheless thought that this more natural view
(which we had taken in Thurston) was overridden by evi-
dence of legislative history, by the peculiarity of a pretext-
revealing condition in the phrasing of the provision (that a
benefit plan “not [be] a subterfuge to evade the purposes” of
the ADEA), and by the parallel with a prior case construing
an “analogous provision of Title VII” of the Civil Rights Act
of 1964 (analogous because it also contained a pretext-
revealing condition). 492 U. S., at 181. A year later, how-
ever, Congress responded to Betts by enacting the Older
Workers Benefit Protection Act, 104 Stat. 978, avowedly to
“restore the original congressional intent” that the ADEA’s
benefits provision be read as an affirmative defense, id.,
§101. What is instructive on the question at hand is that,
in clarifying that §623(f)(2) specifies affirmative defenses,
Congress not only set the burden in so many words but also
added the phrase “otherwise prohibited” as a part of the
preface (just as in the text of §623(f)(1)).1! Congress thus

1 The provision read: “It shall not be unlawful for an employer . . . to
observe the terms of . . . any bona fide employee benefit plan such as a
retirement, pension, or insurance plan, which is not a subterfuge to evade
the purposes of this chapter . . . because of the age of such individual.”
29 U. S. C. §623(f)(2) (1982 ed.).

11 Congress surely could not have meant this phrase to contradict its
express allocation of the burden, in the same amendment. But that would
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confirmed the natural implication that we find in the “other-
wise prohibited” language in § 623(f)(1): it refers to an excuse
or justification for behavior that, standing alone, violates the
statute’s prohibition. The amendment in the aftermath of
Betts shows that Congress understands the phrase the same
way we naturally read it, as a clear signal that a defense
to what is “otherwise prohibited” is an affirmative defense,
entirely the responsibility of the party raising it.

B

Knolls ventures that, regardless, the RFOA provision
should be read as mere elaboration on an element of liability.
Because it bars liability where action is taken for reasons
“other than age,” the argument goes, the provision must be
directed not at justifying age discrimination by proof of some
extenuating fact but at negating the premise of liability
under § 623(a)(2), “because of . . . age.”

The answer to this argument, however, is City of Jackson,
where we confirmed that the prohibition in §623(a)(2) ex-
tends to practices with a disparate impact, inferring this
result in part from the presence of the RFOA provision
at issue here.’”? We drew on the recognized distinction
between disparate-treatment and disparate-impact forms of
liability, and explained that “the very definition of disparate
impact” was that “an employer who classifies his employees
without respect to age may still be liable under the terms

be the upshot of Knolls’s suggestion that the only way to read the word
“otherwise” as not redundant in the phrase “otherwise prohibited under
subsections (a), (b), (c), or (e)” is to say that the word must refer only to
§623(f)(1) (2000 ed.) itself, implying that §623(f)(1) must be a liability-
creating provision for which the burden falls on the plaintiff. Brief for
Respondents 33, and n. 7. Besides, this argument proves too much, for it
implies that even the BFOQ exemption is not an affirmative defense.

2Tn doing so, we expressly rejected the so-called “safe harbor” view of
the RFOA provision. See City of Jackson, 544 U. S., at 238-239 (plurality
opinion); id., at 2562-253 (0’Connor, J., concurring in judgment) (describing
“safe harbor” view).



96 MEACHAM ». KNOLLS ATOMIC POWER LABORATORY

Opinion of the Court

of this paragraph if such classification adversely affects the
employee because of that employee’s age.” 544 U. S,, at 236,
n. 6 (plurality opinion); id., at 243 (SCALIA, J., concurring in
part and concurring in judgment) (expressing agreement
with “all of the Court’s reasoning” in the plurality opinion,
but finding it a basis for deference to the EEOC rather than
for independent judicial decision). We emphasized that
these were the kinds of employer activities, “otherwise pro-
hibited” by §623(a)(2), that were mainly what the statute
meant to test against the RFOA condition: because “[iln
disparate-impact cases . . . the allegedly ‘otherwise prohib-
ited’ activity is not based on age,” it is “in cases involving
disparate-impact claims that the RFOA provision plays its
principal role by precluding liability if the adverse impact
was attributable to a nonage factor that was ‘reasonable.””
Id., at 239 (plurality opinion).

Thus, in City of Jackson, we made it clear that in the typi-
cal disparate-impact case, the employer’s practice is “without
respect to age” and its adverse impact (though “because of
age”) is “attributable to a nonage factor”; so action based on
a “factor other than age” is the very premise for disparate-
impact liability in the first place, not a negation of it or a
defense to it. The RFOA defense in a disparate-impact
case, then, is not focused on the asserted fact that a non-age
factor was at work; we assume it was. The focus of the de-
fense is that the factor relied upon was a “reasonable” one for
the employer to be using. Reasonableness is a justification
categorically distinct from the factual condition “because of
age” and not necessarily correlated with it in any particular
way: a reasonable factor may lean more heavily on older
workers, as against younger ones, and an unreasonable factor
might do just the opposite.’?

B The factual causation that §623(a)(2) describes as practices that “de-
prive or tend to deprive . . . or otherwise adversely affect [employees] . . .
because of . . . age” is typically shown by looking to data revealing the
impact of a given practice on actual employees. See, e. g., City of Jack-
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III

The Court of Appeals majority rejected the affirmative
defense reading and arrived at its position on the burden of
proof question by a different route: because it read our deci-
sion in City of Jackson as ruling out the so-called “business
necessity” enquiry in ADEA cases, the court concluded that
the RFOA defense “replaces” it and therefore must conform
to its burden of persuasion resting on the complaining party.
But the court’s premise (that City of Jackson modified the
“business necessity” enquiry) is mistaken; this alone would
be reason enough to reject its approach. And although we
are now satisfied that the business necessity test should have
no place in ADEA disparate-impact cases, we agree with the
Government that this conclusion does not stand in the way
of our holding that the RFOA exemption is an affirmative
defense. See Brief for United States as Amicus Curiae
25-217.

To begin with, when the Court of Appeals further inferred
from the City of Jackson reference to Wards Cove that the
Wards Cove burden of persuasion (on the employee, for the
business necessity enquiry) also applied to the RFOA de-
fense, it gave short shrift to the reasons set out in Part I1-A,

son, supra, at 241 (opinion of the Court); cf. Wards Cove Packing Co. v.
Atonio, 490 U. S. 642, 657, 6568—659 (1989) (under Title VII, “specific causa-
tion” is shown, and a “prima facie case” is “establish[ed],” when plaintiff
identifies a specific employment practice linked to a statistical disparity);
Watson v. Fort Worth Bank & Trust, 487 U. S. 977, 995 (1988) (plurality
opinion) (in Title VII cases, “statistical disparities must be sufficiently
substantial that they raise . . . an inference of causation”).

This enquiry would be muddled if the value, “reasonableness,” were to
become a factor artificially boosting or discounting the factual strength of
the causal link, or the extent of the measured impact. It would open the
door to incoherent undershooting, for example, if defendants were heard
to say that an impact is “somewhat less correlated with age, seeing as the
factor is a reasonable one”; and it would be overshooting to make them
show that the impact is “not correlated with age, and the factor is reason-
able, besides.”
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supra, for reading RFOA as an affirmative defense (with the
burden on the employer). But we think that even on its own
terms, City of Jackson falls short of supporting the Court of
Appeals’s conclusion.

Although City of Jackson contains the statement that
“Wards Cove’s pre-1991 interpretation of Title VII's identical
language remains applicable to the ADEA,” 544 U. S., at 240,
City of Jackson made only two specific references to aspects
of the Wards Cove interpretation of Title VII that might
have “remain[ed] applicable” in ADEA cases. One was to
the existence of disparate-impact liability, which City of
Jackson explained was narrower in ADEA cases than under
Title VII. The other was to a plaintiff-employee’s burden
of identifying which particular practices allegedly cause an
observed disparate impact, which is the employee’s burden
under both the ADEA and the pre-1991 Title VII. See 544
U.S., at 241. Neither of these references, of course, is at
odds with the view of RFOA as an affirmative defense.

If, indeed, City of Jackson’s reference to Wards Cove could
be read literally to include other aspects of the latter case,
beyond what mattered in City of Jackson itself, the unto-
ward consequences of the broader reading would rule it out.
One such consequence is embraced by Meacham, who argues
both that the Court of Appeals was wrong to place the bur-
den of persuasion for the RFOA defense on the employee,
and that the court was right in thinking that City of Jackson
adopted the Wards Cove burden of persuasion on what Mea-
cham views as one element of an ADEA impact claim. For
Meacham takes the position that an impact plaintiff like him-
self has to negate business necessity in order to show that
the employer’s actions were “otherwise prohibited”; only
then does the RFOA (with the burden of persuasion on the
employer) have a role to play. To apply both tests, however,
would force the parties to develop (and the court or jury to
follow) two overlapping enquiries: first, whether the employ-
ment practice at issue (based on a factor other than age) is
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supported by a business justification; and second, whether
that factor is a reasonable one. Depending on how the first
enquiry proceeds, a plaintiff might directly contest the force
of the employer’s rationale, or else try to show that the em-
ployer invoked it as a pretext by pointing (for example) to
alternative practices with less of a disparate impact. See
Wards Cove, 490 U. S., at 658 (“first, a consideration of the
justifications an employer offers for his use of these prac-
tices; and second, the availability of alternative practices to
achieve the same business ends, with less racial impact”); see
also id., at 668-661. But even if the plaintiff succeeded at
one or the other, in Meacham’s scheme the employer could
still avoid liability by proving reasonableness.

Here is what is so strange: as the Government says, “[i]f
disparate-impact plaintiffs have already established that a
challenged practice is a pretext for intentional age discrimi-
nation, it makes little sense then to ask whether the discrimi-
natory practice is based on reasonable factors other than
age.” Brief for United States as Amicus Curiae 26 (empha-
sis in original). Conversely, proving the reasonableness de-
fense would eliminate much of the point a plaintiff would
have had for showing alternatives in the first place: why
make the effort to show alternative practices with a less dis-
criminatory effect (and besides, how would that prove pre-
text?), when everyone knows that the choice of a practice
relying on a “reasonable” non-age factor is good enough to
avoid liability?* At the very least, developing the reason-
ableness defense would be substantially redundant with the
direct contest over the force of the business justification, es-
pecially when both enquiries deal with the same, narrowly

“See City of Jackson, 544 U. S., at 243 (“While there may have been
other reasonable ways for the City to achieve its goals, the one selected
was not unreasonable. Unlike the business necessity test, which asks
whether there are other ways for the employer to achieve its goals that
do not result in a disparate impact on a protected class, the reasonableness
inquiry includes no such requirement”).
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specified practice. It is not very fair to take the remark
about Wards Cove in City of Jackson as requiring such a
wasteful and confusing structure of proof.

Nor is there any good way to read the same line from
City of Jackson as implying that the burden of proving any
business-related defense falls on the plaintiff; most obvi-
ously, this would entail no longer taking the BFOQ clause to
be an affirmative defense, which City of Jackson confirmed
that it is, see 544 U. S., at 233, n. 3. What is more, City of
Jackson could not have had the RFOA clause in mind as
“identical” to anything in Title VII (for which a Wards Cove’s
reading might be adopted), for that statute has no like-
worded defense. And as Wards Cove did not purport to con-
strue any statutory defenses under Title VII, only an over-
reading of City of Jackson would find lurking in it an
assumption that Wards Cove has anything to say about stat-
utory defenses in the ADEA (never mind one that Title VII
does not have).

Iv

As mentioned, where City of Jackson did get help from
our prior reading of Title VII was in relying on Wards Cove
to repeat that a plaintiff falls short by merely alleging a dis-
parate impact, or “point[ing] to a generalized policy that
leads to such an impact.” City of Jackson, 544 U. S., at 241.
The plaintiff is obliged to do more: to “isolat[e] and identif[y]
the specific employment practices that are allegedly respon-
sible for any observed statistical disparities.” Ibid. (quoting
Wards Cove, supra, at 656; emphasis in original; internal
quotation marks omitted). The aim of this requirement, as
City of Jackson said, is to avoid the “result [of] employers
being potentially liable for ‘the myriad of innocent causes
that may lead to statistical imbalances.”” 544 U. S., at 241
(quoting Wards Cove, supra, at 657; some internal quotation
marks omitted). And as the outcome in that case shows, the
requirement has bite: one sufficient reason for rejecting the
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employees’ challenge was that they “ha[d] done little more
than point out that the pay plan at issue [was] relatively less
generous to older workers than to younger workers,” and
“ha[d] not identified any specific test, requirement, or prac-
tice within the pay plan that ha[d] an adverse impact on older
workers.” City of Jackson, supra, at 241.

Identifying a specific practice is not a trivial burden, and
it ought to allay some of the concern raised by Knolls’s amici,
who fear that recognizing an employer’s burden of persua-
sion on an RFOA defense to impact claims will encourage
strike suits or nudge plaintiffs with marginal cases into
court, in turn inducing employers to alter business practices
in order to avoid being sued. See, e.g., Brief for General
Electric Co. as Amicus Curiae 18-31. It is also to the point
that the only thing at stake in this case is the gap between
production and persuasion; nobody is saying that even the
burden of production should be placed on the plaintiff.
Cf. Schaffer, 546 U. S., at 56 (burden of persuasion answers
“which party loses if the evidence is closely balanced”); id., at
58 (“In truth, however, very few cases will be in evidentiary
equipoise”). And the more plainly reasonable the employ-
er’s “factor other than age” is, the shorter the step for that
employer from producing evidence raising the defense, to
persuading the factfinder that the defense is meritorious. It
will be mainly in cases where the reasonableness of the non-
age factor is obscure for some reason, that the employer will
have more evidence to reveal and more convincing to do in
going from production to persuasion.

That said, there is no denying that putting employers to
the work of persuading factfinders that their choices are rea-
sonable makes it harder and costlier to defend than if em-
ployers merely bore the burden of production; nor do we
doubt that this will sometimes affect the way employers do
business with their employees. But at the end of the day,
amict’s concerns have to be directed at Congress, which set
the balance where it is, by both creating the RFOA exemp-
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tion and writing it in the orthodox format of an affirmative
defense. We have to read it the way Congress wrote it.

* * *

As we have said before, Congress took account of the dis-
tinctive nature of age discrimination, and the need to pre-
serve a fair degree of leeway for employment decisions with
effects that correlate with age, when it put the RFOA clause
into the ADEA, “significantly narrow[ing] its coverage.”
City of Jackson, 544 U. S., at 233. And as the outcome for
the employer in City of Jackson shows, “it is not surprising
that certain employment criteria that are routinely used may
be reasonable despite their adverse impact on older workers
as a group.” Id., at 241. In this case, we realize that the
Court of Appeals showed no hesitation in finding that Knolls
prevailed on the RFOA defense, though the court expressed
its conclusion in terms of Meacham’s failure to meet the bur-
den of persuasion. Whether the outcome should be any dif-
ferent when the burden is properly placed on the employer
is best left to that court in the first instance. The judgment
of the Court of Appeals is vacated, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE BREYER took no part in the consideration or deci-
sion of this case.

JUSTICE SCALIA, concurring in the judgment.

I do not join the majority opinion because the Court an-
swers for itself two questions that Congress has left to the
sound judgment of the Equal Employment Opportunity
Commission. As represented by the Solicitor General of the
United States in a brief signed by the Commission’s Gen-
eral Counsel, the Commission takes the position that the
reasonable-factor-other-than-age provision is an affirmative
defense on which the employer bears the burden of proof,
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and that, in disparate-impact suits brought under the Age
Discrimination in Employment Act of 1967 (ADEA), that
provision replaces the business-necessity test of Wards Cove
Packing Co. v. Atonio, 490 U. S. 642 (1989).

Neither position was contrived just for this case. Indeed,
the Commission has arguably held its view on the burden-of-
proof point for nearly 30 years. See 44 Fed. Reg. 68858,
68861 (1979). Although its regulation applied only to cases
involving “discriminatory treatment,” 29 CFR §1625.7(e)
(2007), even if that covers only disparate treatment, see ante,
at 93, n. 9, the logic of its extension to disparate-impact
claims is obvious and unavoidable. See Brief for United
States as Amicus Curiae 16, n. 1. At the very least, the
regulation does not contradict the Commission’s current po-
sition: It does not say that the employer bears the burden of
proof only in diseriminatory-treatment cases.

The Commission’s view on the business-necessity test is
newly minted, but that does not undermine it. The Com-
mission has never expressed the contrary view that the fact-
finder must consider both business necessity and reasonable-
ness when an employer applies a factor that has a disparate
impact on older workers. In fact, before Smith v. City of
Jackson, 544 U. S. 228 (2005), the Commission had not even
considered the relationship between the two standards, be-
cause it used to treat the two as identical. See 29 CFR
§1625.7(d). After City of Jackson rejected that equation,
see 544 U.S., at 243, the Commission decided that the
business-necessity standard plays no role in ADEA
disparate-impact claims, see Brief for United States as Ama-
cus Curiae 25-27, and has even proposed new rules setting
forth that position, see 73 Fed. Reg. 16807-16809 (2008).

Because administration of the ADEA has been placed in
the hands of the Commission, and because the agency’s posi-
tions on the questions before us are unquestionably reason-
able (as the Court’s opinion ably shows), I defer to the
agency’s views. See Raymond B. Yates, M. D., P. C. Profit
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Sharing Plan v. Hendon, 541 U. S. 1, 24-25 (2004) (SCALIA,
J., concurring in judgment). I therefore concur in the
Court’s judgment to vacate the judgment of the Court of
Appeals.

JUSTICE THOMAS, concurring in part and dissenting in
part.

I write separately to note that I continue to believe that
disparate-impact claims are not cognizable under the Age
Discrimination in Employment Act of 1967, 29 U. S. C. §621
et seq. See Smith v. City of Jackson, 544 U. S. 228, 247-268
(2005) (O’Connor, J., joined by KENNEDY and THOMAS, JJ.,
concurring in judgment). Moreover, I disagree with the
Court’s statement that the “reasonable factors other than
age” (RFOA) exception, §623(f)(1), is principally relevant in
disparate-impact cases. Compare City of Jackson, supra,
at 251-253 (opinion concurring in judgment), with ante, at
95-96 (citing City of Jackson, supra, at 239 (plurality opin-
ion)). I therefore join only Parts I and II-A of the Court’s
opinion because I agree that the RFOA exception is an af-
firmative defense—when it arises in disparate-treatment
cases. Here, although the Court of Appeals erred in placing
the burden of proof on petitioners, I would nonetheless af-
firm because the only claims at issue are disparate-impact
claims.
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METROPOLITAN LIFE INSURANCE CO. ET AL. v.
GLENN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 06-923. Argued April 23, 2008—Decided June 19, 2008

Petitioner Metropolitan Life Insurance Company (MetLife) is an adminis-
trator and the insurer of Sears, Roebuck & Company’s long-term disabil-
ity insurance plan, which is governed by the Employee Retirement In-
come Security Act of 1974 (ERISA). The plan gives MetLife (as
administrator) discretionary authority to determine the validity of an
employee’s benefits claim and provides that MetLife (as insurer) will
pay the claims. Respondent Wanda Glenn, a Sears employee, was
granted an initial 24 months of benefits under the plan following a diag-
nosis of a heart disorder. MetLife encouraged her to apply for, and she
began receiving, Social Security disability benefits based on an agency
determination that she could do no work. But when MetLife itself had
to determine whether she could work, in order to establish eligibility
for extended plan benefits, it found her capable of doing sedentary work
and denied her the benefits. Glenn sought federal-court review under
ERISA, see 29 U.S. C. §1132(a)(1)(B), but the District Court denied
relief. In reversing, the Sixth Circuit used a deferential standard of
review and considered it a conflict of interest that MetLife both deter-
mined an employee’s eligibility for benefits and paid the benefits out
of its own pocket. Based on a combination of this conflict and other
circumstances, it set aside MetLife’s benefits denial.

Held:

1. Flirestone Tire & Rubber Co. v. Bruch, 489 U. S. 101, sets out four
principles as to the appropriate standard of judicial review under
§1132(a)(1)(B): (1) A court should be “guided by principles of trust law,”
analogizing a plan administrator to a trustee and considering a benefit
determination a fiduciary act, id., at 111-113; (2) trust law principles
require de novo review unless a benefits plan provides otherwise, id., at
115; (3) where the plan so provides, by granting “the administrator or
fiduciary discretionary authority to determine eligibility,” “a deferential
standard of review [is] appropriate,” id., at 111, 115; and (4) if the admin-
istrator or fiduciary having discretion “is operating under a conflict of
interest, that conflict must be weighed as a ‘facto[r] in determining
whether there is an abuse of discretion,”” id., at 115. Pp. 110-111.
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2. A plan administrator’s dual role of both evaluating and paying ben-
efits claims creates the kind of conflict of interest referred to in Fire-
stone. That conclusion is clear where it is the employer itself that both
funds the plan and evaluates the claim, but a conflict also exists where,
as here, the plan administrator is an insurance company. For one thing,
the employer’s own conflict may extend to its selection of an insurance
company to administer its plan. For another, ERISA imposes higher-
than-marketplace quality standards on insurers, requiring a plan admin-
istrator to “discharge [its] duties” in respect to discretionary claims
processing “solely in the interests of the [plan’s] participants and bene-
ficiaries,” 29 U. S. C. § 1104(a)(1); underscoring the particular importance
of accurate claims processing by insisting that administrators “provide
a ‘full and fair review’ of claim denials,” Firestone, supra, at 113; and
supplementing marketplace and regulatory controls with judicial review
of individual claim denials, see §1132(a)(1)(B). Finally, a legal rule that
treats insurers and employers alike in respect to the existence of a con-
flict can nonetheless take account of different circumstances by treating
the circumstances as diminishing the conflict’s significance or severity
in individual cases. Pp. 112-115.

3. The significance of the conflict of interest factor will depend upon
the circumstances of the particular case. Firestone’s “weighed as a ‘fac-
tor’” language, 489 U. S., at 115, does not imply a change in the standard
of review, say, from deferential to de novo. Nor should this Court over-
turn Firestone by adopting a rule that could bring about near universal
de novo review of most ERISA plan claims denials. And it is not neces-
sary or desirable for courts to create special burden-of-proof rules, or
other special procedural or evidentiary rules, focused narrowly upon
the evaluator/payor conflict. Firestone means what the word “factor”
implies, namely, that judges reviewing a benefit denial’s lawfulness may
take account of several different considerations, conflict of interest being
one. This kind of review is no stranger to the judicial system. Both
trust law and administrative law ask judges to determine lawfulness by
taking account of several different, often case-specific, factors, reaching
a result by weighing all together. Any one factor will act as a tie-
breaker when the others are closely balanced. Here, the Sixth Circuit
gave the conflict some weight, but focused more heavily on other factors:
that MetLife had encouraged Glenn to argue to the Social Security Ad-
ministration that she could do no work, received the bulk of the benefits
of her success in doing so (being entitled to receive an offset from her
retroactive Social Security award), and then ignored the agency’s find-
ing in concluding that she could do sedentary work; and that MetLife
had emphasized one medical report favoring denial of benefits, had de-
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emphasized other reports suggesting a contrary conclusion, and had
failed to provide its independent vocational and medical experts with
all of the relevant evidence. These serious concerns, taken together
with some degree of conflicting interests on MetLife’s part, led the court
to set aside MetLife’s discretionary decision. There is nothing im-
proper in the way this review was conducted. Finally, the Firestone
standard’s elucidation does not consist of detailed instructions, because
there “are no talismanic words that can avoid the process of judgment.”
Universal Camera Corp. v. NLRB, 340 U. S. 474, 489. Pp. 115-119.

461 F. 3d 660, affirmed.

BREYER, J., delivered the opinion of the Court, in which STEVENS, SouU-
TER, GINSBURG, and ALITO, JJ., joined, and in which ROBERTS, C. J., joined
as to all but Part IV. ROBERTS, C. J, filed an opinion concurring in part
and concurring in the judgment, post, p. 119. KENNEDY, J., filed an opin-
ion concurring in part and dissenting in part, post, p. 125. SCALIA, J., filed
a dissenting opinion, in which THOMAS, J., joined, post, p. 127.

Amy K. Posner argued the cause for petitioners. With
her on the briefs were Miguel A. Estrada, Amir C. Tay-
rani, Gene C. Schaerr, Michelle M. Constandse, and Lee T.
Paterson.

E. Joshua Rosenkranz argued the cause for respondent.
With him on the brief were Jeremy N. Kudon, Malaika
M. Eaton, Sara K. Pildis, Stanley L. Myers, and Ted M.
Sichelman.

Nicole A. Saharsky argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were former Solicitor General Clement, Deputy Solicitor
General Kneedler, and Elizabeth Hopkins.™

*Briefs of amici curiae urging reversal were filed for America’s Health
Insurance Plans et al. by Robert N. Eccles, Jonathan D. Hacker, Robin
S. Conrad, and Shane Brennan; and for the Blue Cross and Blue Shield
Association by Anthony F. Shelley.

Briefs of amici curiae urging affirmance were filed for AARP by Jay
E. Sushelsky and Melvin R. Radowitz; for the American Dental As-
sociation by Jerrold J. Ganzfried and John H. Bogart; for the Legal
Aid Society-Employment Law Center by Daniel M. Feinberg, Cassie
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JUSTICE BREYER delivered the opinion of the Court.

The Employee Retirement Income Security Act of 1974
(ERISA) permits a person denied benefits under an em-
ployee benefit plan to challenge that denial in federal court.
88 Stat. 829, as amended, 29 U.S.C. §1001 et seq.; see
§1132(a)(1)(B). Often the entity that administers the plan,
such as an employer or an insurance company, both deter-
mines whether an employee is eligible for benefits and pays
benefits out of its own pocket. We here decide that this dual
role creates a conflict of interest; that a reviewing court
should consider that conflict as a factor in determining
whether the plan administrator has abused its discretion in
denying benefits; and that the significance of the factor will
depend upon the circumstances of the particular case. See
Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115
(1989).

I

Petitioner Metropolitan Life Insurance Company (Met-
Life) serves as both an administrator and the insurer of
Sears, Roebuck & Company’s long-term disability insurance
plan, an ERISA-governed employee benefit plan. See App.
182a-183a; 29 U. S. C. §1003. The plan grants MetLife (as
administrator) discretionary authority to determine whether
an employee’s claim for benefits is valid; it simultaneously
provides that MetLife (as insurer) will itself pay valid benefit
claims. App. 181a-182a.

Springer-Sullivan, and Patricia A. Shiu; for the National Association of
Insurance Commissioners by John M. Morrison and Gail Sciacchetano;
for the National Employment Lawyers Association et al. by Ronald Dean
and Mark D. DeBofsky; for the New York City Chapter of the National
Multiple Sclerosis Society by Scott M. Riemer; and for South Brooklyn
Legal Services et al. by Gary Stone and John C. Gray.

Briefs of amici curiae were filed for the American Council of Life Insur-
ers by Bart A. Karwath and Carl B. Wilkerson; for Law Professors by
Donald T. Bogan and Joseph Thai; and for Trust Law and ERISA Law
Professors by Melanie B. Leslie and Stewart E. Sterk.
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Respondent Wanda Glenn, a Sears employee, was diag-
nosed with severe dilated cardiomyopathy, a heart condition
whose symptoms include fatigue and shortness of breath.
She applied for plan disability benefits in June 2000, and Met-
Life concluded that she met the plan’s standard for an initial
24 months of benefits, namely, that she could not “perform
the material duties of [her] own job.” Id., at 159a-160a.
MetLife also directed Glenn to a law firm that would assist
her in applying for federal Social Security disability benefits
(some of which MetLife itself would be entitled to receive as
an offset to the more generous plan benefits). In April 2002,
an Administrative Law Judge found that Glenn’s illness pre-
vented her not only from performing her own job but also
“from performing any jobs [for which she could qualify] ex-
isting in significant numbers in the national economy.” App.
to Pet. for Cert. 49a; see also 20 CFR §404.1520(g) (2007).
The Social Security Administration consequently granted
Glenn permanent disability payments retroactive to April
2000. Glenn herself kept none of the backdated benefits:
Three-quarters went to MetLife, and the rest (plus some ad-
ditional money) went to the lawyers.

To continue receiving Sears plan disability benefits after
24 months, Glenn had to meet a stricter, Social-Security-type
standard, namely, that her medical condition rendered her
incapable of performing not only her own job but of perform-
ing “the material duties of any gainful occupation for which”
she was “reasonably qualified.” App. 160a. MetLife de-
nied Glenn this extended benefit because it found that she
was “capable of performing full time sedentary work.” Id.,
at 31a.

After exhausting her administrative remedies, Glenn
brought this federal lawsuit, seeking judicial review of Met-
Life’s denial of benefits. See 29 U. S. C. §1132(a)(1)(B); 461
F. 3d 660, 665 (CA6 2006). The District Court denied relief.
Glenn appealed to the Court of Appeals for the Sixth Circuit.
Because the plan granted MetLife “discretionary authority
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to . . . determine benefits,” the Court of Appeals reviewed
the administrative record under a deferential standard. Id.,
at 666. In doing so, it treated “as a relevant factor” a “con-
flict of interest” arising out of the fact that MetLife was “au-
thorized both to decide whether an employee is eligible for
benefits and to pay those benefits.” Ibid.

The Court of Appeals ultimately set aside MetLife’s denial
of benefits in light of a combination of several circumstances:
(1) the conflict of interest; (2) MetLife’s failure to reconcile
its own conclusion that Glenn could work in other jobs with
the Social Security Administration’s conclusion that she
could not; (3) MetLife’s focus upon one treating physician
report suggesting that Glenn could work in other jobs at the
expense of other, more detailed treating physician reports
indicating that she could not; (4) MetLife’s failure to provide
all of the treating physician reports to its own hired experts;
and (5) MetLife’s failure to take account of evidence indicat-
ing that stress aggravated Glenn’s condition. See id., at 674.

MetLife sought certiorari, asking us to determine whether
a plan administrator that both evaluates and pays claims op-
erates under a conflict of interest in making discretionary
benefit determinations. The Solicitor General suggested
that we also consider “‘how’” any such conflict should “‘be
taken into account on judicial review of a discretionary bene-
fit determination.”” Brief for United States as Amicus Cu-
riae on Pet. for Cert. 22. We agreed to consider both ques-
tions. See 552 U. S. 1161 (2008).

II

In Firestone Tire & Rubber Co. v. Bruch, 489 U. S. 101,
this Court addressed “the appropriate standard of judicial
review of benefit determinations by fiduciaries or plan ad-
ministrators under” §1132(a)(1)(B), the ERISA provision at
issue here. Id., at 105; see also id., at 108. Flirestone set
forth four principles of review relevant here.
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(1) In “determining the appropriate standard of review,”
a court should be “guided by principles of trust law”; in doing
so, it should analogize a plan administrator to the trustee of
a common-law trust; and it should consider a benefit determi-
nation to be a fiduciary act (i. e., an act in which the adminis-
trator owes a special duty of loyalty to the plan beneficiar-
ies). Id., at 111-113. See also Aetna Health Inc. v. Davila,
542 U. S. 200, 218 (2004); Central States, Southeast & South-
west Areas Pension Fund v. Central Transport, Inc., 472
U. S. 559, 570 (1985).

(2) Principles of trust law require courts to review a de-
nial of plan benefits “under a de novo standard” unless the
plan provides to the contrary. Firestone, 489 U. S., at 115;
see also id., at 112 (citing, inter alia, 3 A. Scott & W.
Fratcher, Law of Trusts §201, p. 221 (4th ed. 1988);
G. Bogert & G. Bogert, Law of Trusts and Trustees §559,
pp. 162-168 (rev. 2d ed. 1980) (hereinafter Bogert); 1 Re-
statement (Second) of Trusts §201, Comment b (1957) (here-
inafter Restatement)).

(3) Where the plan provides to the contrary by granting
“the administrator or fiduciary discretionary authority to
determine eligibility for benefits,” Firestone, 489 U.S., at
115 (emphasis added), “[t]rust principles make a deferential
standard of review appropriate,” id., at 111 (citing Restate-
ment § 187 (abuse-of-discretion standard); Bogert §560, at
193-208; emphasis added).

(4) If “a benefit plan gives discretion to an administrator
or fiduciary who is operating under a conflict of interest,
that conflict must be weighed as a ‘factor in determining
whether there is an abuse of discretion.”” Firestone, supra,
at 115 (quoting Restatement §187, Comment d; emphasis
added; alteration omitted).

The questions before us, while implicating the first three
principles, directly focus upon the application and the mean-
ing of the fourth.
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III

The first question asks whether the fact that a plan admin-
istrator both evaluates claims for benefits and pays benefits
claims creates the kind of “conflict of interest” to which Fire-
stone’s fourth principle refers. In our view, it does.

That answer is clear where it is the employer that both
funds the plan and evaluates the claims. In such a circum-
stance, “every dollar provided in benefits is a dollar spent by
. . . the employer; and every dollar saved . . . is a dollar in
[the employer’s] pocket.” Bruch v. Firestone Tire & Rubber
Co., 828 F. 2d 134, 144 (CA3 1987). The employer’s fiduciary
interest may counsel in favor of granting a borderline claim
while its immediate financial interest counsels to the con-
trary. Thus, the employer has an “interest . . . conflicting
with that of the beneficiaries,” the type of conflict that
judges must take into account when they review the discre-
tionary acts of a trustee of a common-law trust. Restate-
ment §187, Comment d; see also Firestone, supra, at 115
(citing that Restatement comment); cf. Black’s Law Diction-
ary 319 (8th ed. 2004) (“[Clonflict of interest” is a “real or
seeming incompatibility between one’s private interests and
one’s public or fiduciary duties”).

Indeed, Firestone itself involved an employer who admin-
istered an ERISA benefit plan and who both evaluated
claims and paid for benefits. See 489 U.S., at 105. And
thus that circumstance quite possibly was what the Court
had in mind when it mentioned conflicted administrators.
See id., at 115. The Firestone parties, while disagreeing
about other matters, agreed that the dual role created a con-
flict of interest of some kind in the employer. See Brief for
Petitioners 6-7, 27-29, Brief for Respondent 9, 26, and Brief
for United States as Amicus Curiae in Firestone Tire &
Rubber Co. v. Bruch, O. T. 1988, No. 87-1054, p. 22.

MetLife points out that an employer who creates a plan
that it will both fund and administer foresees, and implic-
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itly approves, the resulting conflict. But that fact cannot
change our conclusion. At trust law, the fact that a settlor
(the person establishing the trust) approves a trustee’s con-
flict does not change the legal need for a judge later to take
account of that conflict in reviewing the trustee’s discretion-
ary decisionmaking. See Restatement §107, Comment f
(discretionary acts of trustee with settlor-approved conflict
subject to “careful scrutiny”); id., § 107, Comment f, Illustra-
tion 1 (conflict is “a factor to be considered by the court
in determining later whether” there has been an “abuse of
discretion”); id., §187, Comment d (same); 3 A. Scott,
W. Fratcher, & M. Ascher, Scott and Ascher on Trusts § 18.2,
pp. 1342-1343 (5th ed. 2007) (hereinafter Scott) (same). See
also, e. g., Bogert §543, at 264 (rev. 2d ed. 1993) (settlor ap-
proval simply permits conflicted individual to act as a
trustee); id., §543(U), at 422-431 (same); Scott §17.2.11, at
1136-1139 (same).

MetLife also points out that we need not follow trust law
principles where trust law is “inconsistent with the language
of the statute, its structure, or its purposes.” Hughes Air-
craft Co. v. Jacobson, 525 U. S. 432, 447 (1999) (internal quo-
tation marks omitted). MetLife adds that to find a conflict
here is inconsistent (1) with ERISA’s efforts to avoid com-
plex review proceedings, see Varity Corp. v. Howe, 516 U. S.
489, 497 (1996); (2) with Congress’ efforts not to deter em-
ployers from setting up benefit plans, see ibid.; and (3) with
an ERISA provision specifically allowing employers to ad-
minister their own plans, see 29 U. S. C. § 1108(c)(3).

But we cannot find in these considerations any significant
inconsistency. As to the first, we note that trust law funec-
tions well with a similar standard. As to the second, we
have no reason, empirical or otherwise, to believe that our
decision will seriously discourage the creation of benefit
plans. As to the third, we have just explained why approval
of a conflicted trustee differs from review of that trustee’s
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conflicted decisionmaking. As to all three taken together,
we believe them outweighed by “Congress’ desire to offer
employees enhanced protection for their benefits.” Varity,
supra, at 497 (discussing “competing congressional purposes”
in enacting ERISA).

The answer to the conflict question is less clear where (as
here) the plan administrator is not the employer itself but
rather a professional insurance company. Such a company,
MetLife would argue, likely has a much greater incentive
than a self-insuring employer to provide accurate claims
processing. That is because the insurance company typi-
cally charges a fee that attempts to account for the cost of
claims payouts, with the result that paying an individual
claim does not come to the same extent from the company’s
own pocket. It is also because the marketplace (and regula-
tors) may well punish an insurance company when its prod-
ucts, or ingredients of its products, fall below par. And
claims processing, an ingredient of the insurance company’s
product, falls below par when it seeks a biased result, rather
than an accurate one. Why, MetLife might ask, should one
consider an insurance company inherently more conflicted
than any other market participant, say, a manufacturer who
might earn more money in the short run by producing a
product with poor quality steel or a lawyer with an incentive
to work more slowly than necessary, thereby accumulating
more billable hours?

Conceding these differences, we nonetheless continue to
believe that for ERISA purposes a conflict exists. For one
thing, the employer’s own conflict may extend to its selection
of an insurance company to administer its plan. An em-
ployer choosing an administrator in effect buys insurance for
others and consequently (wWhen compared to the marketplace
customer who buys for himself) may be more interested in
an insurance company with low rates than in one with accu-
rate claims processing. Cf. Langbein, Trust Law as Regula-
tory Law, 101 Nw. U. L. Rev. 1315, 1323-1324 (2007) (observ-
ing that employees are rarely involved in plan negotiations).
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For another, ERISA imposes higher-than-marketplace
quality standards on insurers. It sets forth a special stand-
ard of care upon a plan administrator, namely, that the
administrator “discharge [its] duties” in respect to discre-
tionary claims processing “solely in the interests of the par-
ticipants and beneficiaries” of the plan, § 1104(a)(1); it simul-
taneously underscores the particular importance of accurate
claims processing by insisting that administrators “provide a
‘full and fair review’ of claim denials,” Firestone, 489 U. S.,
at 113 (quoting §1133(2)); and it supplements marketplace
and regulatory controls with judicial review of individual
claim denials, see §1132(a)(1)(B).

Finally, a legal rule that treats insurance company admin-
istrators and employers alike in respect to the existence of a
conflict can nonetheless take account of the circumstances to
which MetLife points so far as it treats those, or similar,
circumstances as diminishing the significance or severity of
the conflict in individual cases. See Part IV, infra.

Iv

We turn to the question of “how” the conflict we have just
identified should “be taken into account on judicial review
of a discretionary benefit determination.” 552 U.S. 1161.
In doing so, we elucidate what this Court set forth in
Firestone, namely, that a conflict should “be weighed as a
‘factor in determining whether there is an abuse of discre-
tion.”” 489 U. S., at 115 (quoting Restatement § 187, Com-
ment d; alteration omitted).

We do not believe that Firestone’s statement implies a
change in the standard of review, say, from deferential to
de novo review. Trust law continues to apply a deferential
standard of review to the discretionary decisionmaking of
a conflicted trustee, while at the same time requiring the
reviewing judge to take account of the conflict when deter-
mining whether the trustee, substantively or procedurally,
has abused his discretion. See Restatement §187, Com-
ments d—j; id., §107, Comment f; Scott §18.2, at 1342-1344.
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We see no reason to forsake Firestone’s reliance upon trust
law in this respect. See 489 U. S., at 111-115.

Nor would we overturn Firestone by adopting a rule that
in practice could bring about near universal review by judges
de novo—i. e., without deference—of the lion’s share of
ERISA plan claims denials. See Brief for America’s Health
Insurance Plans et al. as Amici Curiae 3-4 (many ERISA
plans grant discretionary authority to administrators that
combine evaluation and payment functions). Had Congress
intended such a system of review, we believe it would not
have left to the courts the development of review standards
but would have said more on the subject. See Firestone,
supra, at 109 (“ERISA does not set out the appropriate
standard of review for actions under §1132(a)(1)(B)”); com-
pare, e. g., C. Gresenz et al., A Flood of Litigation? 8 (1999),
http://www.rand.org/pubs/issue_papers/2006/I1P184.pdf (all
Internet materials as visited June 9, 2008, and available in
Clerk of Court’s case file) (estimating that 1.9 million bene-
ficiaries of ERISA plans have health care claims denied each
year), with Caseload of Federal Courts Remains Steady
Overall (Mar. 11, 2008), http://www.uscourts.gov/Press_
Releases/2008/caseload.cfm (257,507 total civil filings in fed-
eral court in 2007); cf. Whitman v. American Trucking
Assns., Inc., 531 U. S. 457, 468 (2001) (Congress does not
“hide elephants in mouseholes”).

Neither do we believe it necessary or desirable for courts
to create special burden-of-proof rules, or other special pro-
cedural or evidentiary rules, focused narrowly upon the eval-
uator/payor conflict. In principle, as we have said, conflicts
are but one factor among many that a reviewing judge must
take into account. Benefits decisions arise in too many con-
texts, concern too many circumstances, and can relate in too
many different ways to conflicts—which themselves vary in
kind and in degree of seriousness—for us to come up with a
one-size-fits-all procedural system that is likely to promote
fair and accurate review. Indeed, special procedural rules
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would create further complexity, adding time and expense to
a process that may already be too costly for many of those
who seek redress.

We believe that Firestone means what the word “factor”
implies, namely, that when judges review the lawfulness of
benefit denials, they will often take account of several differ-
ent considerations of which a conflict of interest is one. This
kind of review is no stranger to the judicial system. Not
only trust law, but also administrative law, can ask judges to
determine lawfulness by taking account of several different,
often case-specific, factors, reaching a result by weighing all
together. See Restatement § 187, Comment d; cf., e. g., Citi-
zens to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402,
415-417 (1971) (review of governmental decision for abuse of
discretion); Universal Camera Corp. v. NLRB, 340 U. S. 474
(1951) (review of agency factfinding).

In such instances, any one factor will act as a tiebreaker
when the other factors are closely balanced, the degree of
closeness necessary depending upon the tiebreaking factor’s
inherent or case-specific importance. The conflict of inter-
est at issue here, for example, should prove more important
(perhaps of great importance) where circumstances suggest
a higher likelihood that it affected the benefits decision, in-
cluding, but not limited to, cases where an insurance com-
pany administrator has a history of biased claims administra-
tion. See Langbein, supra, at 1317-1321 (detailing such a
history for one large insurer). It should prove less impor-
tant (perhaps to the vanishing point) where the administra-
tor has taken active steps to reduce potential bias and to
promote accuracy, for example, by walling off claims adminis-
trators from those interested in firm finances, or by imposing
management checks that penalize inaccurate decisionmaking
irrespective of whom the inaccuracy benefits. See Herzel &
Colling, The Chinese Wall and Conflict of Interest in Banks,
34 Bus. Law 73, 114 (1978) (recommending interdepartmen-
tal information walls to reduce bank conflicts); Brief for Blue
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Cross and Blue Shield Association as Amicus Curiae 15
(suggesting that insurers have incentives to reward claims
processors for their accuracy); cf. generally J. Mashaw, Bu-
reaucratic Justice (1983) (discussing internal controls as a
sound method of producing administrative accuracy).

The Court of Appeals’ opinion in the present case illus-
trates the combination-of-factors method of review. The
record says little about MetLife’s efforts to ensure accurate
claims assessment. The Court of Appeals gave the conflict
weight to some degree; its opinion suggests that, in context,
the court would not have found the conflict alone determina-
tive. See 461 F. 3d, at 666, 674. The court instead focused
more heavily on other factors. In particular, the court
found questionable the fact that MetLife had encouraged
Glenn to argue to the Social Security Administration that
she could do no work, received the bulk of the benefits of her
success in doing so (the remainder going to the lawyers it
recommended), and then ignored the agency’s finding in con-
cluding that Glenn could in fact do sedentary work. See id.,
at 666—-669. This course of events was not only an important
factor in its own right (because it suggested procedural un-
reasonableness), but also would have justified the court in
giving more weight to the conflict (because MetLife’s seem-
ingly inconsistent positions were both financially advanta-
geous). And the court furthermore observed that MetLife
had emphasized a certain medical report that favored a de-
nial of benefits, had deemphasized certain other reports that
suggested a contrary conclusion, and had failed to provide its
independent vocational and medical experts with all of the
relevant evidence. See id., at 669-674. All these serious
concerns, taken together with some degree of conflicting in-
terests on MetLife’s part, led the court to set aside MetLife’s
discretionary decision. See id., at 674-675. We can find
nothing improper in the way in which the court conducted
its review.
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Finally, we note that our elucidation of Firestone’s stand-
ard does not consist of a detailed set of instructions. In this
respect, we find pertinent this Court’s comments made in a
somewhat different context, the context of court review of
agency factfinding. See Universal Camera Corp., supra.
In explaining how a reviewing court should take account of
the agency’s reversal of its own examiner’s factual findings,
this Court did not lay down a detailed set of instructions.
It simply held that the reviewing judge should take account
of that circumstance as a factor in determining the ultimate
adequacy of the record’s support for the agency’s own factual
conclusion. Id., at 492-497. In so holding, the Court noted
that it had not enunciated a precise standard. See, e. g., id.,
at 493. But it warned against creating formulas that will
“falsif[y] the actual process of judging” or serve as “instru-
ment[s] of futile casuistry.” Id., at 489. The Court added
that there “are no talismanic words that can avoid the proc-
ess of judgment.” Ibid. It concluded then, as we do now,
that the “[wlant of certainty” in judicial standards “partly
reflects the intractability of any formula to furnish definite-
ness of content for all the impalpable factors involved in judi-
cial review.” Id., at 477.

We affirm the judgment of the Court of Appeals.

It is so ordered.

CHIEF JUSTICE ROBERTS, concurring in part and concur-
ring in the judgment.

I join all but Part IV of the Court’s opinion. I agree that
a third-party insurer’s dual role as a claims administrator
and plan funder gives rise to a conflict of interest that is
pertinent in reviewing claims decisions. I part ways with
the majority, however, when it comes to how such a conflict
should matter. See ante, at 115-118 and this page. The
majority would accord weight, of varying and indeterminate
amount, to the existence of such a conflict in every case
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where it is present. See ante, at 117-118. The majority’s
approach would allow the bare existence of a conflict to en-
hance the significance of other factors already considered by
reviewing courts, even if the conflict is not shown to have
played any role in the denial of benefits. The end result is
to increase the level of scrutiny in every case in which there
is a conflict—that is, in many if not most ERISA cases—
thereby undermining the deference owed to plan administra-
tors when the plan vests discretion in them.

I would instead consider the conflict of interest on review
only where there is evidence that the benefits denial was
motivated or affected by the administrator’s conflict. No
such evidence was presented in this case. I would nonethe-
less affirm the judgment of the Sixth Circuit, because that
court was justified in finding an abuse of discretion on the
facts of this case—conflict or not.

In Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101
(1989), this Court recognized that plan sponsors could, by the
terms of the plan, reserve the authority to make discretion-
ary claims decisions that courts would review only for an
abuse of that discretion. Id., at 111. We have long recog-
nized “the public interest in encouraging the formation of
employee benefit plans.” Pilot Life Ins. Co. v. Dedeaux, 481
U. S. 41, 54 (1987). Ensuring that reviewing courts respect
the discretionary authority conferred on ERISA fiduciaries
encourages employers to provide medical and retirement
benefits to their employees through ERISA-governed
plans—something they are not required to do. Cf. Aetna
Health Inc. v. Davila, 542 U. S. 200, 215 (2004).

The conflict of interest at issue here is a common feature
of ERISA plans. The majority acknowledges that the
“lion’s share of ERISA plan claims denials” are made by ad-
ministrators that both evaluate and pay claims. See ante,
at 116; see also Guthrie v. National Rural Elec. Coop. Assn.
Long-Term Disability Plan, 509 F. 3d 644, 650 (CA4 2007)
(describing use of dual-role administrators as “‘simple and
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commonplace’” (quoting Colucci v. Agfa Corp. Severance
Pay Plan, 431 F. 3d 170, 179 (CA4 2005))); Hall v. UNUM
Life Ins. Co., 300 F. 3d 1197, 1205 (CA10 2002) (declining to
permit additional evidence on review “whenever the same
party is the administrator and payor” because such an ar-
rangement is “commonplace”). For this reason, the ma-
jority is surely correct in concluding that it is important to
retain deferential review for decisions made by conflicted
administrators, in order to avoid “near universal review by
judges de novo.” Ante, at 116.

But the majority’s approach does not do so. Saying that
courts should consider the mere existence of a conflict in
every case, without focusing that consideration in any way,
invites the substitution of judicial discretion for the discre-
tion of the plan administrator. Judicial review under the
majority’s opinion is less constrained, because courts can look
to the bare presence of a conflict as authorizing more exact-
ing scrutiny.

This problem is exacerbated because the majority is so
imprecise about how the existence of a conflict should be
treated in a reviewing court’s analysis. The majority is
forthright about this failing. In a triumph of understate-
ment, the Court acknowledges that its approach “does not
consist of a detailed set of instructions.” Amnte, at 119. The
majority tries to transform this vice into a virtue, pointing
to the practice of courts in reviewing agency determinations.
See ante, at 117, 119. The standard of review for agency
determinations has little to nothing to do with the appro-
priate test for identifying ERISA benefits decisions influ-
enced by a conflict of interest. In fact, we have rejected
this analogy before, see Firestone, supra, at 109-110 (reject-
ing the arbitrary and capricious standard of review under
the Labor Management and Relations Act for claims brought
under 29 U. S. C. §1132(a)(1)(B)), and not even the Solicitor
General, whose position the majority accepts, endorses it, see
Brief for United States as Amicus Curiae 29-30, n. 3 (noting
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the “key differences between ERISA and the administrative
law context”).

Pursuant to the majority’s strained analogy, Universal
Camera Corp. v. NLRB, 340 U. S. 474 (1951), makes an unex-
pected appearance on stage. The case is cited for the propo-
sition that the lack of certainty in judicial standards “ ‘partly
reflects the intractability of any formula to furnish definite-
ness of content for all the impalpable factors involved in judi-
cial review.”” Ante, at 119 (quoting Universal Camera,
supra, at 477). Maybe. But certainty and predictability
are important criteria under ERISA, and employers consid-
ering whether to establish ERISA plans can have no notion
what it means to say that a standard feature of such plans
will be one of the “impalpable factors involved in judicial
review” of benefits decisions. See Rush Prudential HMO,
Inc. v. Moran, 536 U.S. 355, 379 (2002) (noting “ERISA’s
policy of inducing employers to offer benefits by assuring a
predictable set of liabilities, under uniform standards of pri-
mary conduct”). The Court leaves the law more uncertain,
more unpredictable than it found it. Cf. O. Holmes, The
Common Law 101 (M. Howe ed. 1963) (“[T]he tendency of
the law must always be to narrow the field of uncertainty”).

Nothing in Firestone compels the majority’s kitchen-sink
approach. In Firestone, the Court stated that a conflict of
interest “must be weighed as a ‘facto[r] in determining
whether there is an abuse of discretion.”” 489 U. S,, at 115
(quoting Restatement (Second) of Trusts § 187, Comment d
(1957); alteration in original). The cited Restatement con-
firms that treating the existence of a conflict of interest “as
a factor” means considering whether the conflicted trustee
“is acting from an improper motive” so as to “further some
interest of his own or of a person other than the beneficiary.”
Id., §187, Comment g (emphasis added). See also post, at
130-133 (SCALIA, J., dissenting). The language in Firestone
does not specify whether the existence of a conflict should
be thrown into the mix in an indeterminate way along with
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all other considerations pertinent in reviewing a benefits de-
cision, as the majority would apparently have it, or instead
weighed to determine whether it actually affected the
decision.

It is the actual motivation that matters in reviewing bene-
fits decisions for an abuse of discretion, not the bare presence
of the conflict itself. Consonant with this understanding, a
conflict of interest can support a finding that an administra-
tor abused its discretion only where the evidence demon-
strates that the conflict actually motivated or influenced the
claims decision. Such evidence may take many forms. It
may, for example, appear on the face of the plan, see Pegram
v. Herdrich, 530 U. S. 211, 227, n. 7 (2000) (offering hypotheti-
cal example of a plan that gives “a bonus for administrators
who denied benefits to every 10th beneficiary”); it may be
shown by evidence of other improper incentives, see Arm-
strong v. Aetna Life Ins. Co., 128 F. 3d 1263, 1265 (CA8 1997)
(insurer provided incentives and bonuses to claims reviewers
for “claims savings”); or it may be shown by a pattern or
practice of unreasonably denying meritorious claims, see
Radford Trust v. First Unum Life Ins. Co. of Am., 321
F. Supp. 2d 226, 247 (Mass. 2004) (finding a “pattern of erro-
neous and arbitrary benefits denials, bad faith contract mis-
interpretations, and other unscrupulous tactics”). The mere
existence of a conflict, however, is not justification for height-
ening the level of scrutiny, either on its own or by enhancing
the significance of other factors.

The majority’s application of its approach confirms its
overbroad reach and indeterminate nature. Three sets of
circumstances, the majority finds, warrant the conclusion
that MetLife’s conflict of interest influenced its decision to
deny Glenn’s claim for benefits: MetLife’s failure to account
for the Social Security Administration’s finding of disability
after MetLife encouraged Glenn to apply to the agency for
benefits; MetLife’s emphasis of favorable medical reports and
deemphasis of unfavorable ones; and MetLife’s failure to pro-
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vide its internal experts with all the relevant evidence of
Glenn’s medical condition. See ante, at 118. These facts
simply prove that MetLife abused its discretion in failing to
consider relevant, expert evidence on the question of Glenn’s
disability status. There is no basis for supposing that the
conflict of interest lent any greater significance to these fac-
tors, and no logical reason to give the factors an extra dollop
of weight because of the structural conflict.

Even the fact that MetLife took “seemingly inconsistent
positions” regarding Glenn’s claim for Social Security bene-
fits falls short. Amte, at 118. That MetLife stood to gain
financially from ignoring the agency’s finding and denying
Glenn’s claim does not show improper motivation. If it did,
every decision to deny a claim made by a dual-role adminis-
trator would automatically qualify as an abuse of discretion.
No one here advocates such a per se rule. As for MetLife’s
referral of Glenn to the agency, the plan itself required Met-
Life to deduct an estimated amount of Social Security dis-
ability benefits “whether or not [Glenn] actually appl[ied] for
and receive[d] those amounts,” App. 167a, and to assist plan
participants like Glenn in applying for Social Security bene-
fits, see id., at 168a. Hence, it was not the conflict that
prompted MetLife to refer Glenn to the agency, but the plan
itself, a requirement that any administrator, whether con-
flicted or not, would be obligated to enforce.

In fact, there is no indication that the Sixth Circuit viewed
the deficiencies in MetLife’s decision as a product of its con-
flict of interest. Apart from remarking on the conflict at the
outset and the conclusion of its opinion, see 461 F. 3d 660,
666, 674 (2006), the court never again mentioned MetLife’s
inconsistent obligations in the course of reversing the admin-
istrator’s decision. As the court explained, MetLife’s deci-
sion “was not the product of a principled and deliberative
reasoning process.” Id., at 674. MetLife failed to acknowl-
edge the contrary conclusion reached by the Social Security
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Administration, gave scant weight to the contrary medical
evidence supplied by Dr. Patel, and neglected to provide its
internal experts with Dr. Patel’s reports. Ibid.; see also
ante, at 118. In these circumstances, the Court of Appeals
was justified in finding an abuse of discretion wholly apart
from MetLife’s conflict of interest.

I would therefore affirm the judgment below.

JUSTICE KENNEDY, concurring in part and dissenting in
part.

The Court sets forth an important framework for the
standard of review in ERISA cases, one consistent with our
holding in Firestone Tire & Rubber Co. v. Bruch, 489 U. S.
101 (1989). In my view this is correct, and I concur in those
parts of the Court’s opinion that discuss this framework. In
my submission, however, the case should be remanded so
that the Court of Appeals can apply the standards the Court
now explains to these facts.

There are two ways to read the Court’s opinion. The
Court devotes so much of its discussion to the weight to be
given to a conflict of interest that one should conclude this
has considerable relevance to the conclusion that MetLife
wrongfully terminated respondent’s disability payments.
This interpretation is the one consistent with the question
the Court should address and with the way the case was
presented to us. A second reading is that the Court con-
cludes MetLife’s conduct was so egregious that it was an
abuse of discretion even if there were no conflict at all; but
if that is so then the first 11 pages of the Court’s opinion is
unnecessary to its disposition.

The Court has set forth a workable framework for taking
potential conflicts of interest in ERISA benefits disputes into
account. It is consistent with our opinion in Firestone, and
it protects the interests of plan beneficiaries without under-
mining the ability of insurance companies to act simultane-
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ously as plan administrators and plan funders. The linchpin
of this framework is the Court’s recognition that a structural
conflict “should prove less important (perhaps to the vanish-
ing point) where the administrator has taken active steps to
reduce potential bias and to promote accuracy, for example,
by walling off claims administrators from those interested in
firm finances, or by imposing management checks that penal-
ize inaccurate decisionmaking irrespective of whom the inac-
curacy benefits.” Ante, at 117. And it is on this point that
the Court’s opinion parts company with the decision of the
Court of Appeals for the Sixth Circuit. The Court acknowl-
edges that the structural conflict of interest played some role
in the Court of Appeals’ determination that MetLife had
abused its discretion. Ante, at 118. But as far as one can
tell, the Court of Appeals made no effort to assess whether
MetLife employed structural safeguards to avoid conflicts of
interest, safeguards the Court says can cause the importance
of a conflict to vanish.

The Court nonetheless affirms the judgment, without giv-
ing MetLife a chance to defend its decision under the stand-
ards the Court articulates today. In doing so, it notes that
“[t]he record says little about MetLife’s efforts to ensure ac-
curate claims assessment,” ibid., thereby implying that Met-
Life is to blame for failing to introduce structural evidence
in the earlier proceedings. Until today’s opinion, however,
a party in MetLife’s position had no notice of the relevance
of these evidentiary considerations.

By reaching out to decide the merits of this case without
remanding, the Court disadvantages MetLife solely for its
failure to anticipate the instructions in today’s opinion. This
is a deviation from our practice, and it is unfair. Given the
importance of evidence pertaining to structural safeguards,
this case should have been remanded to allow the Court
of Appeals to consider this matter further in light of the
Court’s ruling.
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For these reasons, I concur in part but dissent from the
order affirming the judgment.

JUSTICE ScALIA, with whom JUSTICE THOMAS joins,
dissenting.

I agree with the Court that petitioner Metropolitan Life
Insurance Company (hereinafter petitioner) has a conflict of
interest. A third-party insurance company that administers
an ERISA-governed disability plan and that pays for bene-
fits out of its own coffers profits with each benefits claim
it rejects. I see no reason why the Court must volun-
teer, however, that an employer who administers its own
ERISA-governed plan “clear[ly]” has a conflict of interest.
See ante, at 112. At least one Court of Appeals has thought
that while the insurance-company-administrator has a con-
flict, the employer-administrator does not. See Colucci v.
Agfa Corp. Severance Pay Plan, 431 F. 3d 170, 179 (CA4
2005). I would not resolve this question until it has been
presented and argued, and the Court’s unnecessary and unin-
vited resolution must be regarded as dictum.

The more important question is how the existence of a
conflict should bear upon judicial review of the administra-
tor’s decision, and on that score I am in fundamental dis-
agreement with the Court. Even if the choice were mine as
a policy matter, I would not adopt the Court’s totality-of-
the-circumstances (so-called) “test,” in which the existence
of a conflict is to be put into the mix and given some (unspeci-
fied) “weight.” This makes each case unique, and hence the
outcome of each case unpredictable—not a reasonable posi-
tion in which to place the administrator that has been explic-
itly given discretion by the creator of the plan, despite the
existence of a conflict. See ante, at 121-122 (ROBERTS, C. J.,
concurring in part and concurring in judgment). More im-
portantly, however, this is not a question to be solved by this
Court’s policy views; our cases make clear that it is to be
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governed by the law of trusts. Under that law, a fiduciary
with a conflict does not abuse its discretion unless the conflict
actually and improperly motivates the decision. There is
no evidence of that here.

I

Our opinion in Firestone Tire & Rubber Co. v. Bruch, 489
U.S. 101 (1989), does not provide the answer to the all-
important question in this case, but it does direct us to the
answer. It held that federal courts hearing 29 U.S.C.
§ 1132(a)(1)(B) claims should review the decisions of ERISA-
plan administrators the same way that courts have tradition-
ally reviewed decisions of trustees. 489 U.S,, at 111. In
trust law, the decision of a trustee who was not vested with
discretion would be reviewed de novo. Id., at 112-113. Cit-
ing the Restatement of Trusts current at the time of
ERISA’s enactment, Firestone acknowledged that courts
traditionally would defer to trustees vested with discretion,
but rejected that course in the case at hand because, among
other reasons, the Firestone plan did not vest its administra-
tor with discretion. Id., at 111 (citing Restatement (Second)
of Trusts §187 (1957) (hereinafter Restatement)). Accord-
ingly, Firestone had no occasion to consider the scope of, or
limitations on, the deference accorded to fiduciaries with dis-
cretion. But in sheer dictum quoting a portion of one com-
ment of the Restatement, our opinion said, “[o]f course, if a
benefit plan gives discretion to an administrator or fiduciary
who is operating under a conflict of interest, that conflict
must be weighed as a ‘facto[r] in determining whether there
is an abuse of discretion.”” 489 U.S., at 115 (quoting Re-
statement § 187, Comment d).

The Court takes that throwaway dictum literally and
builds a castle upon it. See ante, at 115-118. But the die-
tum cannot bear that weight, and the Court’s “elucidation”
of the sentence does not reveal trust-law practice as much
as it reveals the Justices’ fondness for a judge-liberating
totality-of-the-circumstances “test.” The Restatement does
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indeed list in Comment d certain circumstances (including
conflict of interest) that “may be relevant” to deciding
whether a trustee has abused his discretion.! It does not,
however, suggest that they should all be chucked into a
brown paper bag and shaken up to determine the answer.
Nowhere does it mention the majority’s modus operandi of
“weighing” all these factors together. To the contrary, the
immediately following Comments (e-l) precisely elaborate
upon how some of those factors (factor (1), extent of discre-
tion, see Comment j; factor (4), existence of an external
standard for judging reasonableness, see Comment i, factors
(5) and (6), motives of the trustee and conflict of interest, see
Comment ¢g) are relevant—making very clear that each of
them can be alone determinative, without the necessity of
“weighing” other factors. These later Comments also ad-
dress other factors not even included in the earlier listing,
some of which can be alone determinative. See Comment 7,
Trustee’s failure to use his judgment; Comment k, Limits of
power of settlor to confer discretion.

Instead of taking the pain to reconcile the entirety of the
Restatement section with the Firestone dictum, the Court
treats the dictum like a statutory command, and makes up a
standard (if one can call it that) to make sense of the dictum.
The opinion is painfully opaque, despite its promise of eluci-
dation. It variously describes the object of judicial review
as “determining whether the trustee, substantively or proce-

1 Comment d provides in full: “Factors in determining whether there is
an abuse of discretion. In determining the question whether the trustee
is guilty of an abuse of discretion in exercising or failing to exercise a
power, the following circumstances may be relevant: (1) the extent of the
discretion conferred upon the trustee by the terms of the trust; (2) the
purposes of the trust; (3) the nature of the power; (4) the existence or
non-existence, the definiteness or indefiniteness, of an external standard
by which the reasonableness of the trustee’s conduct can be judged; (5) the
motives of the trustee in exercising or refraining from exercising the
power; (6) the existence or nonexistence of an interest in the trustee con-
flicting with that of the beneficiaries.”
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durally, has abused his discretion” (ante, at 115), determining
“the lawfulness of benefit denials” (ante, at 117), and as tan-
tamount to “review of agency factfinding” (ibid.). How
a court should go about conducting this review is un-
clear. The opinion is rife with instruction on what a court
should not do. See ante, at 115-116. In the final analysis,
the Court seems to advance a gestalt reasonableness stand-
ard (a “combination-of-factors method of review,” the opinion
calls it, ante, at 118), by which a reviewing court, mindful of
being deferential, should nonetheless consider all the circum-
stances, weigh them as it thinks best, then divine whether a
fiduciary’s discretionary decision should be overturned.?
Notwithstanding the Court’s assurances to the contrary,
ante, at 115-117, that is nothing but de novo review in
sheep’s clothing.?

Looking to the common law of trusts (which is, after all,
what the holding of Firestone binds us to do), I would adopt
the entirety of the Restatement’s clear guidelines for judicial
review. In trust law, a court reviewing a trustee’s decision
would substitute its own de novo judgment for a trustee’s
only if it found either that the trustee had no discretion in
making the decision, see Firestone, supra, at 111-112, or that
the trustee had discretion but abused it, see Restatement

21 do not take the Court to adopt respondent’s position that courts
should consider all the circumstances to determine how much deference a
trustee’s decision deserves. See Brief for Respondent 46-50. The opin-
ion disavows that reading. See ante, at 115 (“We do not believe that Fire-
stone’s statement implies a change in the standard of review, say, from
deferential to de novo review”). Of course when one is speaking of defer-
ring to the judgment of another decisionmaker, the notion that there are
degrees of deference is absurd. There are degrees of respect for the deci-
sionmaker, perhaps—but the court either defers, or it does not. “Some
deference,” or “less than total deference,” is no deference at all.

3The Solicitor General proposes an equally gobbledygook standard:
“Reasonableness Under The Totality Of The Circumstances,” a.k.a. “[r]e-
view . .. as searching . .. as the facts and circumstances . . . warrant,” by
which a reviewing court takes “extra care” to ensure that a decision is
reasonable. See Brief for United States as Amicus Curiae 22, 25.
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§187. Otherwise, the court would defer to the trustee.
Cf. Shelton v. King, 229 U. S. 90, 94-95 (1913). “Abuse of
discretion,” as the Restatement uses the term, refers spe-
cifically to four distinct failures: The trustee acted dishon-
estly; he acted with some other improper motive; he failed to
use judgment; or he acted beyond the bounds of a reasonable
judgment. See Restatement § 187, Comment e.

The Restatement discusses all four of these manners of
abusing discretion successively, in Comments f, g, &, and 1,
describing the aim of a court’s inquiry into each. A trustee
abuses his discretion by acting dishonestly when, for ex-
ample, he accepts bribes. See id., §187, Comment f. A
trustee abuses his discretion by failing to use his judgment,
when he acts “without knowledge of or inquiry into the rele-
vant circumstances and merely as a result of his arbitrary
decision or whim.” Id., §187, Comment h. A trustee
abuses his discretion by acting unreasonably when his deci-
sion is substantively unreasonable either with regard to his
exercise of a discretionary power or with regard to his as-
sessment of whether the preconditions to that exercise have
been met.* See id., §187, Comment 7. And—most impor-
tant for this case—a trustee abuses his discretion by acting
on an improper motive when he acts “from a motive other
than to further the purposes of the trust.” Id., § 187, Com-
ment g. Improper motives include “spite or prejudice or to
further some interest of his own or of a person other than
the beneficiary.” Ibid. (emphasis added).

The four abuses of discretion are clearly separate and dis-
tinct. Indeed, the circumstances the Restatement identifies
as relevant for finding each abuse of discretion are not identi-

4The latter is the sort of discretionary decision challenged in this case.
Petitioner, as a precondition to paying respondent’s benefits, had to assess
whether she was disabled. Cf. Restatement §187, Comment i, Illustra-
tion 9 (dealing with a trustee’s assessment of a beneficiary’s competence
to manage property, which is the condition of the trustee’s obligation to
pay the principal of the trust to that beneficiary).
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fied as relevant for finding the other abuses of discretion.
For instance, “the existence or non-existence, the definite-
ness or indefiniteness, of an external standard by which the
reasonableness of the trustee’s conduct can be judged,” id.,
§187, Comment d, is alluded to only in the later Comment
dealing with abuse of discretion by acting beyond the bounds
of reasonable judgment, id., § 187, Comment 7. And particu-
larly relevant to the present case, “the existence or nonexist-
ence of an interest in the trustee conflicting with that of the
beneficiaries,” id., § 187, Comment d, is mentioned only in the
later Comment dealing with abuse of discretion by reason of
improper motive, id., §187, Comment ¢g. The other Com-
ments do not even hint that a conflict of interest is relevant
to determining whether one of the other three types of abuse
of discretion exists.

Common sense confirms that a trustee’s conflict of interest
is irrelevant to determining the substantive reasonableness
of his decision. A reasonable decision is reasonable whether
or not the person who makes it has a conflict. If it were
otherwise, the consequences would be perverse: A trustee
without a conflict could take either of two reasonable courses
of action, but a trustee with a conflict, facing the same two
choices, would be compelled to take the course that avoids
the appearance of self-dealing. He would have to do that
even if he thought the other one would better serve the bene-
ficiary’s interest, lest his determination be set aside as unrea-
sonable. It makes no sense to say that a lurking conflict
of interest, or the mere identity of the trustee, can make a
reasonable decision unreasonable, or a well-thought-out, in-
formed decision uninformed or arbitrary. The Restatement
echoes the commonsensical view: It explains that a court
applying trust law must pretermit its inquiry into whether
a trustee abused his discretion by acting unreasonably when
there is no standard for evaluating reasonableness, but “[iln
such a case . . . the court will interpose if the trustee act[ed]
dishonestly, or from some improper motive.” Id., §187,
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Comment 7. That explanation plainly excludes the court’s
“weighing” of a trustee’s conflict of interest.

A trustee’s conflict of interest is relevant (and only rele-
vant) for determining whether he abused his discretion by
acting with an improper motive. It does not itself prove
that he did so, but it is the predicate for an inquiry into mo-
tive, and can be part of the circumstantial evidence establish-
ing wrongful motive. That circumstantial evidence could
theoretically include the unreasonableness of the decision—
but using it for that purpose would be entirely redundant,
since unreasonableness alone suffices to establish an abuse
of discretion. There are no gradations of reasonableness, so
that one might infer that a trustee acted upon his conflict of
interest when he chose a “less reasonable,” yet self-serving,
course, but not when he chose a “more reasonable,” yet self-
serving, course. Reasonable is reasonable. A reasonable
decision is one over which reasonable minds seeking the
“best” or “right” answer could disagree. It is a course that
a trustee acting in the best interest of the beneficiary might
have chosen. Gradating reasonableness, and making it a
“factor” in the improper-motive determination, would have
the precise effect of eliminating the discretion that the set-
tlor has intentionally conferred upon the trustee with a con-
flict, for such a trustee would be foreclosed from making an
otherwise reasonable decision. See supra, at 132 and this
page.

Respondent essentially asks us to presume that all fidu-
ciaries with a conflict act in their selfish interest, so that
their decisions are automatically reviewed with less than
total deference (how much less is unspecified). But if one is
to draw any inference about a fiduciary from the fact that
he made an informed, reasonable, though apparently self-
serving discretionary decision, it should be that he sup-
pressed his selfish interest (as the settlor anticipated) in com-
pliance with his duties of good faith and loyalty. See, e.g.,
Gregory v. Moose, 266 Ark. 926, 933-934, 590 S. W. 2d 665,
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670-671 (1979) (citing Jarvis v. Boatmen’s Nat. Bank of
St. Louts, 478 S. W. 2d 266, 273 (Mo. 1972)). Only such a
presumption can vindicate the trust principles and ERISA
provisions that permit settlors to appoint fiduciaries with a
conflict in the first place. See Pegram v. Herdrich, 530 U. S.
211, 225 (2000).

II

Applying the Restatement’s guidelines to this case, I
conclude that the only possible basis for finding an abuse of
discretion would be unreasonableness of petitioner’s deter-
mination of no disability. The principal factor suggesting
that is the finding of disability by the Social Security Admin-
istration (SSA). But ERISA fiduciaries need not always
reconcile their determinations with the SSA’s, nor is the
SSA’s conclusion entitled to any special weight. Cf. Black &
Decker Disability Plan v. Nord, 538 U. S. 822, 834 (2003).
The SSA’s determination may have been wrong, and it was
contradicted by other medical opinion.

We did not take this case to make the reasonableness de-
termination, but rather to clarify when a conflict exists, and
how it should be taken into account. I would remand to the
Court of Appeals for its determination of the reasonableness
of petitioner’s denial, without regard to the existence of a
conflict of interest.
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KENTUCKY RETIREMENT SYSTEMS ET AL. v. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 06-1037. Argued January 9, 2008—Decided June 19, 2008

Kentucky permits “hazardous position” workers, e. g., policemen, to re-
ceive normal retirement benefits after working either 20 years or 5
years and attaining age 55 and pays “disability retirement” benefits to
workers meeting specified requirements. Kentucky’s “Plan” calculates
normal retirement benefits based on actual years of service. The Plan
calculates disability benefits by adding to an employee’s actual years of
service the number of years that the employee would have had to con-
tinue working in order to become eligible for normal retirement bene-
fits, adding no more than the number of years the employee had
previously worked. Charles Lickteig, who continued working after
becoming eligible for retirement at age 55, became disabled and retired
at age 61. He filed an age discrimination complaint with respondent
(EEOC) after the Plan based his pension on his actual years of service
without imputing any additional years. The EEOC filed suit against
Kentucky and others (collectively Kentucky), arguing that the Plan
failed to impute years solely because Lickteig became disabled after age
55.  The District Court granted Kentucky summary judgment, holding
that the EEOC could not establish age discrimination, but the Sixth
Circuit ultimately reversed on the ground that the Plan violated the
Age Discrimination in Employment Act of 1967 (ADEA).

Held: Kentucky’s system does not discriminate against workers who be-
come disabled after becoming eligible for retirement based on age.
Pp. 141-150.

(@) The ADEA forbids an employer to “discriminate against any in-
dividual with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s age.” 29 U.S. C.
§623(a)(1) (emphasis added). A plaintiff claiming age-related “dispar-
ate treatment” (i. e., intentional discrimination) must prove that age
“actually motivated the employer’s decision.” Hazen Paper Co. v. Big-
gins, 507 U. S. 604, 610 (emphasis added). In Hazen Paper, the Court
found that, without evidence of intent, a dismissal based on pension sta-
tus was not a dismissal “because of . . . age,” id., at 611-612, noting that,
though pension status depended upon years of service, and years
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of service typically go hand in hand with age, the two concepts are
“analytically distinet,” id., at 611. And the dismissal at issue there, if
based purely on pension status, would not embody the evils prompting
the ADEA: It was not based on a “prohibited stereotype” of older work-
ers, did not produce any “attendant stigma” to those workers, and was
not “the result of an inaccurate and denigrating generalization about
age.” Id., at 612. However, the Court noted that discrimination based
on pension status could violate the ADEA if pension status was a “proxy
for age.” Id., at 613. Pp. 141-143.

(b) Applying Hazen Paper, the circumstances here, taken together,
show that the differences in treatment in this particular instance were
not “actually motivated” by age. (1) Age and pension status remain
“analytically distinct” concepts. (2) Here, several background circum-
stances eliminate the possibility that pension status serves as a “proxy
for age.” Rather than an individual employment decision, at issue here
are complex systemwide rules involving not wages, but pensions—a
benefit the ADEA treats somewhat more flexibly and leniently in re-
spect to age. Further, Congress has otherwise approved programs,
such as Social Security Disability Insurance, that calculate disability
benefits using a formula that expressly takes account of age. (3) The
disparity here has a clear non-age-related rationale. The Plan’s disabil-
ity rules track Kentucky’s “normal retirement” rules by imputing only
those additional years of service needed to bring the disabled worker’s
total to 20 or to the number of years that the individual would have
worked had he worked to age 55. Thus, the disability rules’ purpose is
to treat a disabled worker as though he had become disabled after,
rather than before, he had become eligible for “normal retirement” ben-
efits. Age factors into the disability calculation only because the nor-
mal retirement rules themselves permissibly consider age. The Plan
simply seeks to treat disabled employees as if they had worked until the
point at which they would be eligible for a normal pension. Thus, the
disparity turns upon pension eligibility and nothing more. (4) Although
the Plan placed an older worker at a disadvantage here, in other cases,
the rules can work to the advantage of older workers, who may get a
bigger boost of imputed years than younger workers. (5) Kentucky’s
system does not rely on the sorts of stereotypical assumptions, e. g., the
work capacity of “older” workers relative to “younger” workers, that
the ADEA sought to eradicate. The Plan’s “assumptions” that no dis-
abled worker would have continued to work beyond the point at which
he was both disabled and pension eligible do not involve age-related
stereotypes, but apply equally to all workers regardless of age. (6) The
nature of the Plan’s eligibility requirements means that, unless Ken-
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tucky were severely to cut the benefits to disabled workers who are not
yet pension eligible, it would have to increase the benefits available to
disabled, pension-eligible workers, while lacking any clear criteria for
determining how many extra years to impute for those already 55 or
older. The difficulty of finding a remedy that can both correct the dis-
parity and achieve the Plan’s legitimate objective—providing each dis-
abled worker with a sufficient retirement benefit—further suggests that
this objective, not age, “actually motivated” the Plan.

The Court’s opinion in no way unsettles the rule that a statute or
policy that facially discriminates based on age suffices to show disparate
treatment under the ADEA. The Court is dealing with the quite spe-
cial case of differential treatment based on pension status, where pen-
sion status—with the explicit blessing of the ADEA—itself turns, in
part, on age. Further, the rule for dealing with this sort of case is
clear: Where an employer adopts a pension plan that includes age as a
factor, and that employer then treats employees differently based on
pension status, a plaintiff, to state a claim under the ADEA, must ad-
duce sufficient evidence to show that the differential treatment was “ac-
tually motivated” by age, not pension status. Pp. 143-148.

(c) The Federal Government’s additional arguments are rejected.
Since Hazen Paper provides the relevant precedent here, an ADEA
amendment made in light of Public Employees Retirement System of
Ohio v. Betts, 492 U. S. 158, is beside the point. And a contrary inter-
pretation contained in an EEOC regulation and its compliance manual
does not lead to a different conclusion. Pp. 148-150.

467 F. 3d 571, reversed.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, SOUTER, and THOMAS, JJ., joined. KENNEDY, J., filed a
dissenting opinion, in which SCALIA, GINSBURG, and ALITO, JJ., joined,
post, p. 150.

Robert D. Klausner argued the cause for petitioners.
With him on the briefs were Gregory D. Stumbo, Attorney
General of Kentucky, David Brent Irvin, Assistant Attorney
General, C. Joseph Beavin, James D. Allen, E. Joshua Ro-
senkranz, Kenneth H. Kirschner, N. Scott Lilly, William P.
Hanes, and J. Eric Wampler.

Malcolm L. Stewart argued the cause for respondent.
With him on the brief were former Solicitor General Clem-
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ent, Acting Solicitor General Garre, Ronald S. Cooper, Lor-
raine C. Davis, and Carolyn L. Wheeler.*

JUSTICE BREYER delivered the opinion of the Court.

The Commonwealth of Kentucky permits policemen, fire-
men, and other “hazardous position” workers to retire and
to receive “normal retirement” benefits after either (1) work-
ing for 20 years; or (2) working for 5 years and attaining the
age of 55. See Ky. Rev. Stat. Ann. §§16.576, 16.577(2) (Lexis
2003), 61.592(4) (Lexis Supp. 2003). It permits those who
become seriously disabled but have not otherwise become
eligible for retirement to retire immediately and receive
“disability retirement” benefits. See §16.582(2)(b) (Lexis
2003). And it treats some of those disabled individuals more
generously than it treats some of those who became disabled
only after becoming eligible for retirement on the basis of
age. The question before us is whether Kentucky’s system
consequently discriminates against the latter workers “be-
cause of . . . age.” Age Discrimination in Employment Act
of 1967 (ADEA or Act), §4(a)(1), 81 Stat. 603, 29 U. S. C.
§623(a)(1). We conclude that it does not.

*Briefs of amici curiae urging reversal were filed for the State of Michi-
gan et al. by Michael A. Cox, Attorney General of Michigan, Thomas L.
Casey, Solicitor General, and Larry F. Brya, Assistant Attorney General,
and by the Attorneys General for their respective States as follows: Talis
J. Colberg of Alaska, Dustin McDaniel of Arkansas, John Suthers of Colo-
rado, Joseph R. Biden III of Delaware, Lawrence G. Wasden of Idaho,
Douglas F. Gansler of Maryland, Lor: Swanson of Minnesota, Gary K.
King of New Mexico, W. A. Drew Edmondson of Oklahoma, Henry Mc-
Master of South Carolina, Robert E. Cooper, Jr., of Tennessee, and Greg
Abbott of Texas; for the National Association of Counties et al. by Richard
Ruda,; for the National Association of State Retirement Administrators
et al. by Robert E. Tarcza; and for the National School Boards Association
by Francisco M. Negron, Jr., and Lisa E. Soronen.

Lawrie A. McCann and Melvin R. Radowitz filed a brief for AARP
et al. as amict curiae urging affirmance.
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I
A

Kentucky has put in place a special retirement plan (Plan)
for state and county employees who occupy “[h]azardous po-
sition[s],” e. g., active duty law enforcement officers, fire-
fighters, paramedics, and workers in correctional systems.
See Ky. Rev. Stat. Ann. §61.592(1)(a) (Lexis Supp. 2003).
The Plan sets forth two routes through which such an em-
ployee can become eligible for what is called “normal retire-
ment” benefits. The first makes an employee eligible for re-
tirement after 20 years of service. The second makes an
employee eligible after only 5 years of service provided that
the employee has attained the age of 55. See §§16.576,
16.577(2), 61.592(4). An employee eligible under either
route will receive a pension calculated in the same way: Ken-
tucky multiplies years of service times 2.5% times final pre-
retirement pay. See §16.576(3).

Kentucky’s Plan has special provisions for hazardous posi-
tion workers who become disabled but are not yet eligible
for normal retirement. Where such an employee has
worked for five years or became disabled in the line of duty,
the employee can retire at once. See §816.576(1), 16.582(2)
(Lexis 2003). In calculating that employee’s benefits Ken-
tucky will add a certain number of (“imputed”) years to the
employee’s actual years of service. The number of imputed
years equals the number of years that the disabled employee
would have had to continue working in order to become eligi-
ble for normal retirement benefits, i. e., the years necessary
to bring the employee up to 20 years of service or to at least
5 years of service when the employee would turn 55 (which-
ever number of years is lower). See §16.582(5)(a) (Lexis
2003). Thus, if an employee with 17 years of service be-
comes disabled at age 48, the Plan adds 3 years and calcu-
lates the benefits as if the employee had completed 20 years
of service. If an employee with 17 years of service becomes
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disabled at age 54, the Plan adds 1 year and calculates the
benefits as if the employee had retired at age 55 with 18
years of service.

The Plan also imposes a ceiling on imputed years equal to
the number of years the employee has previously worked
(1. e., an employee who has worked eight years cannot receive
more than eight additional imputed years), see § 16.582(5)(a);
it provides for a certain minimum payment, see §16.582(6)
(Lexis 2003); and it contains various other details, none of
which is challenged here.

B

Charles Lickteig, a hazardous position worker in the Jef-
ferson County Sheriff’s Department, became eligible for re-
tirement at age 55, continued to work, became disabled, and
then retired at age 61. The Plan calculated his annual pen-
sion on the basis of his actual years of service (18 years)
times 2.5% times his final annual pay. Because Lickteig
became disabled after he had already become eligible for
normal retirement benefits, the Plan did not impute any
additional years for purposes of the calculation.

Lickteig complained of age discrimination to the Equal
Employment Opportunity Commission (EEOC); and the
EEOC then brought this age discrimination lawsuit against
the Commonwealth of Kentucky, Kentucky’s Plan adminis-
trator, and other state entities (to whom we shall refer col-
lectively as “Kentucky”). The EEOC pointed out that, if
Lickteig had become disabled before he reached the age of
55, the Plan, in calculating Lickteig’s benefits, would have
imputed a number of additional years. And the EEOC ar-
gued that the Plan failed to impute years solely because
Lickteig became disabled after he reached age 55.

The District Court, making all appropriate evidence-
related assumptions in the EEOC’s favor, see Fed. Rule Civ.
Proc. 56, held that the EEOC could not establish age dis-
crimination; and it granted summary judgment in the de-
fendants’ favor. A panel of the Sixth Circuit affirmed that



Cite as: 5564 U. S. 135 (2008) 141

Opinion of the Court

judgment. EEOC v. Jefferson Cty. Sheriff’s Dept., 424
F. 3d 467 (2005). The Sixth Circuit then granted rehearing
en bane, held that Kentucky’s Plan did violate the ADEA,
and reversed and remanded for further proceedings. 467
F. 3d 571 (2006).

Kentucky sought certiorari. In light of the potentially
serious impact of the Circuit’s decision upon pension bene-
fits provided under plans in effect in many States, we
granted the writ. See, e. ¢., Ind. Code §§ 36-8-8-13.3(b) and
() (West 2004); Mich. Comp. Laws Ann. §§38.23 and
38.556(2)(d) (West 2005); N. C. Gen. Stat. Ann. §§135-1 and
135-5 (Lexis 2007); 71 Pa. Cons. Stat. §§5102 and 5704 (2001
and Supp. 2007); Tenn. Code Ann. §8-36-501(c)(3) (Supp.
2007). See also Reply Brief for Petitioners 20-21 (predict-
ing, inter alia, large increase in pension liabilities, potential
reduction in benefits for all disabled persons, or both); Brief
for National Association of State Retirement Administrators
et al. as Amici Curiae 814 (same).

II

The ADEA forbids an employer to “fail or refuse to hire
or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of
such individual’s age.” 29 U.S.C. §623(a)(1) (emphasis
added). In Hazen Paper Co. v. Biggins, 507 U. S. 604 (1993),
the Court explained that where, as here, a plaintiff claims
age-related “disparate treatment” (i. e., intentional discrimi-
nation “because of . . . age”) the plaintiff must prove that age
“actually motivated the employer’s decision.” Id., at 610
(emphasis added); see also Reeves v. Sanderson Plumbing
Products, Inc., 530 U. S. 133, 141 (2000). The Court noted
that “[t]he employer may have relied upon a formal, facially
discriminatory policy requiring adverse treatment” because
of age, or “the employer may have been motivated by [age]
on an ad hoc, informal basis.” Hazen Paper, 507 U. S., at
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610. But “[wlhatever the employer’s decisionmaking proc-
ess,” a plaintiff alleging disparate treatment cannot succeed
unless the employee’s age “actually played a role in that
process and had a determinative influence on the outcome.”
Ibid. (emphasis added). Cf. Smith v. City of Jackson, 544
U.S. 228, 239-240 (2005) (plurality opinion) (describing
“disparate-impact” theory, not here at issue, which focuses
upon unjustified discriminatory results).

In Hazen Paper, the Court considered a disparate-
treatment claim that an employer had unlawfully dismissed
a 62-year-old employee with over 9% years of service in
order to avoid paying pension benefits that would have
vested after 10 years. The Court held that, without more
evidence of intent, the ADEA would not forbid dismissal of
the claim. A dismissal based on pension status was not a
dismissal “because of . . . age.” 507 U.S., at 611-612. Of
course, pension status depended upon years of service, and
years of service typically go hand in hand with age. Id., at
611. But the two concepts were nonetheless “analytically
distinct.” Ibid. An employer could easily “take account of
one while ignoring the other.” Ibid. And the dismissal in
question, if based purely upon pension status (related to
years of service), would not embody the evils that led Con-
gress to enact the ADEA in the first place: The dismissal
was not based on a “prohibited stereotype” of older workers,
did not produce any “attendant stigma” to those workers,
and was not “the result of an inaccurate and denigrating gen-
eralization about age.” Id., at 612.

At the same time, Hazen Paper indicated that discrimina-
tion on the basis of pension status could sometimes be unlaw-
ful under the ADEA, in particular where pension status
served as a “proxy for age.” Id., at 613. Suppose, for ex-
ample, an employer “target[ed] employees with a particular
pension status on the assumption that these employees are
likely to be older.” Id., at 612-613. In such a case, Hazen
Paper suggested, age, not pension status, would have “ac-
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tually motivated” the employer’s decisionmaking. Hazen
Paper also left open “the special case where an employee is
about to vest in pension benefits as a result of his age, rather
than years of service.” Id., at 613. We here consider a
variation on this “special case” theme.

II1

Kentucky’s Plan turns normal pension eligibility either
upon the employee’s having attained 20 years of service
alone or upon the employee’s having attained 5 years of
service and reached the age of 55. The ADEA permits an
employer to condition pension eligibility upon age. See
29 U.S.C. §623(D)(1)(A)({Q) (2006 ed.). Thus we must de-
cide whether a plan that (1) lawfully makes age in part a
condition of pension eligibility, and (2) treats workers differ-
ently in light of their pension status, (3) automatically dis-
criminates because of age. The Government argues “yes.”
But, following Hazen Paper’s approach, we come to a differ-
ent conclusion. In particular, the following circumstances,
taken together, convince us that, in this particular instance,
differences in treatment were not “actually motivated”
by age.

First, as a matter of pure logic, age and pension status
remain “analytically distinct” concepts. Hazen Paper, 507
U.S., at 611. That is to say, one can easily conceive of deci-
sions that are actually made “because of” pension status and
not age, even where pension status is itself based on age.
Suppose, for example, that an employer pays all retired work-
ers a pension, retirement eligibility turns on age, say, 65, and
a 70-year-old worker retires. Nothing in language or in
logic prevents one from concluding that the employer has
begun to pay the worker a pension, not because the worker
is over 65, but simply because the worker has retired.

Second, several background circumstances eliminate the
possibility that pension status, though analytically distinct
from age, nonetheless serves as a “proxy for age” in Ken-
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tucky’s Plan. Cf. id., at 613. We consider not an individual
employment decision, but a set of complex systemwide rules.
These systemic rules involve, not wages, but pensions—
a benefit that the ADEA treats somewhat more flexibly
and leniently in respect to age. See, e.g., 29 U.S.C.
§623(1)(1)(A)(i) (explicitly allowing pension eligibility to turn
on age); §623(1)(2)(A) (allowing employer to consider (age-
related) pension benefits in determining level of severance
pay); §623(1)(3) (allowing employer to consider (age-related)
pension benefits in determining level of long-term disability
benefits). And the specific benefit at issue here is offered to
all hazardous position workers on the same nondiscrimina-
tory terms ex ante. That is to say, every such employee,
when hired, is promised disability retirement benefits should
he become disabled prior to the time that he is eligible for
normal retirement benefits.

Furthermore, Congress has otherwise approved of pro-
grams that calculate permanent disability benefits using a
formula that expressly takes account of age. For example,
the Social Security Administration now uses such a formula
in calculating Social Security Disability Insurance benefits.
See, e.g., 42 U. S. C. §415(b)(2)(B)(iii); 20 CFR §404.211(e)
(2007). And until (and in some cases after) 1984, federal em-
ployees received permanent disability benefits based on a
formula that, in certain circumstances, did not just consider
age, but effectively imputed years of service only to those
disabled workers younger than 60. See 5 U.S. C. §8339(g)
(2006 ed.); see also Office of Personnel Management, Disabil-
ity Retirement Under the Civil Service Retirement System,
Retirement Facts 4, p. 3 (rev. Nov. 1997), online at http://
www.opm.gov/forms/pdfimage/RI83-4.pdf (as visited June 16,
2008, and available in Clerk of Court’s case file).

Third, there is a clear non-age-related rationale for the
disparity here at issue. The manner in which Kentucky cal-
culates disability retirement benefits is in every important
respect but one identical to the manner in which Kentucky
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calculates normal retirement benefits. The one significant
difference consists of the fact that the Plan imputes addi-
tional years of service to disabled individuals. But the Plan
imputes only those years needed to bring the disabled work-
er’s years of service to 20 or to the number of years that the
individual would have worked had he worked to age 55.
The disability rules clearly track Kentucky’s normal retire-
ment rules.

It is obvious, then, that the whole purpose of the disability
rules is, as Kentucky claims, to treat a disabled worker as
though he had become disabled after, rather than before, he
had become eligible for normal retirement benefits. Age
factors into the disability calculation only because the normal
retirement rules themselves permissibly include age as a
consideration. No one seeking to help disabled workers in
the way that Kentucky’s rules seek to help those workers
would care whether Kentucky’s normal system turned eligi-
bility in part upon age or upon other, different criteria.

That this is so is suggested by the fact that one can readily
construct a plan that produces an identical disparity but
is age neutral. Suppose that Kentucky’s Plan made eligi-
ble for a pension (1) day-shift workers who have 20 years
of service, and (2) night-shift workers who have 15 years
of service. Suppose further that the Plan calculates the
amount of the pension the same way in either case, which
method of calculation depends solely upon years of service
(say, giving the worker a pension equal to $1,000 for each
year of service). If the Plan were then to provide workers
who become disabled prior to pension eligibility the same
pension the workers would have received had they worked
until they became pension eligible, the Plan would create a
disparity between disabled day-shift and night-shift work-
ers: A day-shift worker who becomes disabled before becom-
ing pension eligible would, in many instances, end up receiv-
ing a bigger pension than a night-shift worker who becomes
disabled after becoming pension eligible. For example, a
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day-shift worker who becomes disabled prior to becoming
pension eligible would receive an annual pension of $20,000,
while a night-shift worker who becomes disabled after be-
coming pension eligible, say, after 16 years of service, would
receive an annual pension of $16,000.

The disparity in this example is not “actually motivated”
by bias against night-shift workers. Rather, such a dispar-
ity, like the disparity in the case before us, is simply an arti-
fact of Plan rules that treat one set of workers more gener-
ously in respect to the timing of their eligibility for normal
retirement benefits but which do not treat them more gener-
ously in respect to the calculation of the amount of their
normal retirement benefits. The example helps to show
that the Plan at issue in this case simply seeks to treat dis-
abled employees as if they had worked until the point at
which they would be eligible for a normal pension. The dis-
parity turns upon pension eligibility and nothing more.

Fourth, although Kentucky’s Plan placed an older worker
at a disadvantage in this case, in other cases, it can work to
the advantage of older workers. Consider, for example, two
disabled workers, one of whom is aged 45 with 10 years of
service, one of whom is aged 40 with 15 years of service.
Under Kentucky’s scheme, the older worker would actually
get a bigger boost of imputed years than the younger worker
(10 years would be imputed to the former, while only 5 years
would be imputed to the latter). And that fact helps to con-
firm that the underlying motive is not an effort to discrimi-
nate “because of . .. age.”

Fifth, Kentucky’s system does not rely on any of the sorts
of stereotypical assumptions that the ADEA sought to eradi-
cate. It does not rest on any stereotype about the work
capacity of “older” workers relative to “younger” workers.
See, e. g., General Dynamics Land Systems, Inc. v. Cline,
540 U. S. 581, 590 (2004) (noting that except on one point, all
the findings and statements of objectives in the ADEA are
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“either cast in terms of the effects of age as intensifying over
time, or are couched in terms that refer to ‘older’ workers,
explicitly or implicitly relative to ‘younger’ ones” (emphasis
added)). The Plan does assume that all disabled workers
would have worked to the point at which they would have
become eligible for a pension. It also assumes that no dis-
abled worker would have continued working beyond the
point at which he was both (1) disabled and (2) pension eligi-
ble. But these “assumptions” do not involve age-related ste-
reotypes, and they apply equally to all workers, regardless
of age.

Sixth, the nature of the Plan’s eligibility requirements
means that, unless Kentucky were severely to cut the bene-
fits given to disabled workers who are not yet pension eligi-
ble (which Kentucky claims it will do if its present Plan is
unlawful), Kentucky would have to increase the benefits
available to disabled, pension-eligible workers, while lacking
any clear criteria for determining how many extra years to
impute for those pension-eligible workers who already are
55 or older. The difficulty of finding a remedy that can both
correct the disparity and achieve the Plan’s legitimate objec-
tive—providing each disabled worker with a sufficient retire-
ment benefit, namely, the normal retirement benefit that the
worker would receive if he were pension eligible at the time
of disability—further suggests that this objective and not
age “actually motivated” the Plan.

The above factors all taken together convince us that the
Plan does not, on its face, create treatment differences that
are “actually motivated” by age. And, for present purposes,
we accept the District Court’s finding that the Government
has pointed to no additional evidence that might permit a
factfinder to reach a contrary conclusion. See App. 28-30.

It bears emphasizing that our opinion in no way unsettles
the rule that a statute or policy that facially discriminates
based on age suffices to show disparate treatment under the
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ADEA. We are dealing today with the quite special case of
differential treatment based on pension status, where pen-
sion status—with the explicit blessing of the ADEA—itself
turns, in part, on age. Further, the rule we adopt today for
dealing with this sort of case is clear: Where an employer
adopts a pension plan that includes age as a factor, and that
employer then treats employees differently based on pension
status, a plaintiff, to state a disparate-treatment claim under
the ADEA, must come forward with sufficient evidence to
show that the differential treatment was “actually moti-
vated” by age, not pension status. And our discussion of the
factors that lead us to conclude that the Government has
failed to make the requisite showing in this case provides an
indication of what a plaintiff might show in other cases to
meet his burden of proving that differential treatment based
on pension status is in fact discrimination “because of” age.

Iv

The Government makes two additional arguments. First,
it looks for support to an amendment that Congress made to
the ADEA after this Court’s decision in Public Employees
Retirement System of Ohio v. Betts, 492 U. S. 158 (1989). In
Betts, the employer denied a worker disability benefits on
the ground that its bona fide benefit program provided dis-
ability benefits only to workers who became disabled prior
to age 60, and the worker in that case became disabled at age
61. Id., at 163. The ADEA at that time exempted from
its prohibitions employment decisions taken pursuant to the
terms of “‘any bona fide employee benefit plan . . . which is
not a subterfuge to evade the purposes of’ the Act.” Id., at
161 (quoting 29 U.S.C. §623(f)(2) (1982 ed.)). And the
Court held that the employer’s decision fell within that
exception. 492 U. S., at 182. Subsequently Congress
amended the ADEA to make clear that it covered age-based
discrimination in respect to all employee benefits. See
Older Workers Benefit Protection Act, §102, 104 Stat. 978,
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29 U. S. C. §630(1) (2000 ed.). Congress replaced the “not a
subterfuge” exception with a provision stating that age-
based disparities in the provision of benefits are lawful only
when they are justified in respect to cost savings. Id., at
978-979, 29 U. S. C. §623(£)(2)(B)().

We agree with the Government that the amendment
broadened the field of employer actions subject to antidis-
crimination rules and it narrowed the statutorily available
justifications for age-related differences. But these facts
cannot help the Government here. We do not dispute that
ADEA prohibitions apply to the Plan at issue, and our basis
for finding the Plan lawful does not rest upon amendment-
related justifications. Rather, we find that the discrimina-
tion is not “actually motivated” by age. Thus Hazen Paper,
not Betts, provides relevant precedent. And the amend-
ment cited by the Government is beside the point.

Second, the Government says that we must defer to a con-
trary EEOC interpretation contained in an EEOC regula-
tion and compliance manual. The regulation, however, says
only that providing “the same level of benefits to older work-
ers as to younger workers” does not violate the Act. 29
CFR §1625.10(2)(2) (2007). The Government’s interpreta-
tion of this language is not entitled to deference because, on
its face, the regulation “does little more than restate the
terms of the statute itself.” Gonzales v. Oregon, 546 U. S.
243, 257 (2006) (denying deference to an agency interpreta-
tion of its own regulation in light of the “near equivalence”
of the statute and regulation).

The compliance manual provides more explicitly that bene-
fits are not “equal” insofar as a plan “reduces or eliminates
benefits based on a criterion that is explicitly defined (in
whole or in part) by age.” 2 EEOC Compliance Manual § 3,
p. 627:0004 (2001) (bold typeface deleted). And the compli-
ance manual further provides that “[blasing disability retire-
ment benefits on the number of years a disabled employee
would have worked until normal retirement age by definition
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gives more constructive years of service to younger than to
older employees” and thus violates the Act. See id., at
627:0010.

These statements, while important, cannot lead us to a dif-
ferent conclusion. See National Railroad Passenger Cor-
poration v. Morgan, 536 U.S. 101, 111, n. 6 (2002) (noting
that compliance manuals are “‘“entitled to respect” under
our decision in Skidmore v. Swift & Co., 323 U. S. 134, 140
(1944)”); see also Christensen v. Harris County, 529 U. S.
576, 587 (2000). Following Hazen Paper, we interpret the
Act as requiring a showing that the discrimination at issue
“actually motivated” the employer’s decision. Given the
reasons set forth in Part III, supra, we conclude that evi-
dence of that motivation was lacking here. And the EEOC’s
statement in the compliance manual that it automatically
reaches a contrary conclusion—a statement that the manual
itself makes little effort to justify—lacks the necessary
“power to persuade” us. Skidmore v. Swift & Co., 323 U. S.
134, 140 (1944).

v

The judgment of the Court of Appeals is reversed.
It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE SCALIA, JUSTICE
GINSBURG, and JUSTICE ALITO join, dissenting.

The Court today ignores established rules for interpreting
and enforcing one of the most important statutes Congress
has enacted to protect the Nation’s work force from age dis-
crimination, the Age Discrimination in Employment Act of
1967 (ADEA or Act), 81 Stat. 602, as amended, 29 U. S. C.
§621 et seq. That Act prohibits employment actions that
“discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment,
because of such individual’s age.” §623(a)(1). In recent
years employers and employees alike have been advised by
this Court, by most Courts of Appeals, and by the agency
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charged with enforcing the Act, the Equal Employment Op-
portunity Commission (EEOC), that the most straightfor-
ward reading of the statute is the correct one: When an em-
ployer makes age a factor in an employee benefit plan in a
formal, facial, deliberate, and explicit manner, to the detri-
ment of older employees, this is a violation of the Act. Dis-
parate treatment on the basis of age is prohibited unless
some exemption or defense provided in the Act applies.

The Court today undercuts this basic framework. In
doing so it puts the Act and its enforcement on a wrong
course. The decision of the en banc panel of the Court of
Appeals for the Sixth Circuit, which the Court reverses,
brought that Circuit’s case law into line with that of its sister
Circuits. See EEOC v. Jefferson Cty. Sheriff’s Dept., 467
F. 3d 571, 573 (2006) (overturning Lyon v. Ohio Ed. Assn.
and Professional Staff Union, 53 F. 3d 135 (1995)); see also,
e.g., Jankovitz v. Des Moines Independent Community
School Dist., 421 F. 3d 649, 653-655 (CAS 2005); Abrahamson
v. Board of Ed. of Wappingers Falls Central School Dist.,
374 F. 3d 66, 72-73 (CA2 2004); Arnett v. California Public
Employees Retirement System, 179 F. 3d 690, 695-697 (CA9
1999); Auerbach v. Board of Ed. of Harborfields Central
School Dist. of Greenlawn, 136 F. 3d 104, 109-114 (CA2
1998); Huff v. UARCO, Inc., 122 F. 3d 374, 387-388 (CA7
1997). By embracing the approach rejected by the en banc
panel and all other Courts of Appeals that have addressed
this issue, this Court creates unevenness in administration,
unpredictability in litigation, and uncertainty as to employee
rights once thought well settled. These consequences, and
the Court’s errors in interpreting the statute and our cases,
require this respectful dissent.

Even were the Court correct that Kentucky’s facially dis-
criminatory disability benefits plan can be justified by a
proper motive, the employer’s own submission to us reveals
that the plan’s discriminatory classification rests upon a ste-
reotypical assumption that itself violates the Act and the
Court’s own analytical framework.
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As a threshold matter, all should concede that the para-
digm offered to justify the statute is a powerful one: The
young police officer or firefighter with a family is disabled in
the heroic performance of his or her duty. Disability pay-
ments are increased to account for unworked years of serv-
ice. What the Court overlooks, however, is that a 61-year-
old officer or firefighter who is disabled in the same heroic
action receives, in many instances, a lower payment and for
one reason alone: By explicit command of Kentucky’s disabil-
ity plan age is an express disadvantage in calculating the
disability payment.

This is a straightforward act of discrimination on the basis
of age. Though the Commonwealth is entitled by the law,
in some instances, to defend an age-based differential as cost
justified, 29 U. S. C. §623(f)(2)(B)(ii), that has yet to be estab-
lished here. What an employer cannot do, and what the
Court ought not to do, is to pretend that this explicit discrim-
ination based on age is somehow consistent with the broad
statutory and regulatory prohibition against disparate treat-
ment based on age.

I

The following appears to be common ground for both sides
of the dispute: Kentucky operates dual retirement systems
for employees in hazardous occupations. An employee is eli-
gible for normal retirement if he or she has accumulated 20
years of service with the Commonwealth, or is over age 55
and has accumulated at least 5 years of service. If the em-
ployee can no longer work as a result of a disability, however,
he or she is entitled to receive disability retirement. Em-
ployees who are eligible for normal retirement benefits are
ineligible for disability retirement. See Ky. Rev. Stat. Ann.
§§16.576, 16.577(2) (Lexis 2003), 61.592(4) (Lexis Cum. Supp.
2003).

The distinction between normal and disability retirement
is not just a difference of nomenclature. Under the normal
retirement system benefits are calculated by multiplying a
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percentage of the employee’s pay at retirement by years of
service. See §16.576(3) (Lexis 2003). Under the disability
system the years-of-service multiplier includes not only the
employee’s actual years of service but also the number of
years it would have taken the employee to become eligible
for normal retirement (subject to a cap equal to the number
of actual years served). See §16.582(5)(a). In other words
employees in the normal retirement system are compensated
based solely on their actual years of service; but employees
in the disability retirement system get a bonus, which ac-
counts for the number of years the employee would have
worked had he or she remained healthy until becoming eligi-
ble to receive normal retirement benefits.

Whether intended or not, the result of these divergent
benefits formulae is a system that, in some cases, compen-
sates otherwise similarly situated individuals differently on
the basis of age. Consider two covered workers, one 45 and
one 55, both with five years of service with the Common-
wealth and an annual salary of $60,000. If we assume both
become disabled in the same accident, the 45-year-old will be
entitled to receive $1,250 in monthly benefits; the 55-year-old
will receive $625, just half as much. The benefit disparity
results from the Commonwealth’s decision, under the disabil-
ity retirement formula, to credit the 45-year-old with 5 years
of unworked service (thereby increasing the appliable years-
service-multiplier to 10 years), while the 55-year-old’s bene-
fits are based only on actual years of service (56 years). In
that instance age is the only factor that accounts for the dis-
parate treatment.

True, age is not a factor that reduces benefits in every
case. If a worker has accumulated 20 years of service with
the Commonwealth before he or she becomes disabled, age
plays no role in the benefits calculation. But there is no
question that, in many cases, a disabled worker over the
age of 55 who has accumulated fewer than 20 years of serv-
ice receives a lower monthly stipend than otherwise simi-
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larly situated workers who are under 55. The Court con-
cludes this result is something other than discrimination on
the basis of age only by ignoring the statute and our past
opinions.

II

It is difficult to find a clear rule of law in the list of policy
arguments the Court makes to justify its holding. The dif-
ficulty is compounded by the Court’s own analysis. The
Court concedes that, in this case, Kentucky’s plan “placed an
older worker at a disadvantage,” ante, at 146; yet it proceeds
to hold that the Commonwealth’s disparate treatment of its
workers was not “‘actually motivated’ by age,” ante, at 147.
The Court’s apparent rationale is that, even when it is evi-
dent that a benefits plan discriminates on its face on the basis
of age, an ADEA plaintiff still must provide additional evi-
dence that the employer acted with an “underlying motive,”
ante, at 146, to treat older workers less favorably than
younger workers.

The Court finds no support in the text of the statute. In
the wake of Public Employees Retirement System of Ohio
v. Betts, 492 U. S. 158 (1989), where the Court held that bona
fide employee benefit plans were exempt from the coverage
of the ADEA, Congress amended the Act to provide that
an employee benefit plan that discriminates on the basis
of age is unlawful, except when the employer establishes
entitlement to one of the affirmative defenses Congress
has provided. See Older Workers Benefit Protection Act
(OWBPA), 104 Stat. 978, codified at 29 U. S. C. §623(f). As
a result of the OWBPA, an employer cannot operate an em-
ployee benefit plan in a manner that “discriminate[s] against
any individual . . . because of such individual’s age,”
§623(a)(1), except when the plan is a “voluntary early retire-
ment incentive plan” or when “the actual amount of payment
made or cost incurred on behalf of an older worker is no less
than that made or incurred on behalf of a younger worker,”
§§623(f)(2)(B)(i)—(ii); see generally B. Lindemann & D.
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Kadue, Age Discrimination in Employment Law 175 (2003).
Under any common understanding of the statute’s terms a
disability plan that pays older workers less than younger
workers on the basis of age “discriminate[s] . . . because of
...age.” That is how the agency that administers the stat-
ute, the EEOC, understands it. See 2 EEOC Compliance
Manual §3, p. 627:0004 (2001) (“[Blenefits will not be equal
where a plan reduces or eliminates benefits based on a crite-
rion that is explicitly defined (in whole or in part) by age”
(bold typeface deleted)). And the employer here has not
shown that any of the affirmative defenses or exemptions to
the Act applies. That should be the end of the matter; the
employer is liable unless it can make such a showing.

The Court’s holding stems, it asserts, from a statement in
Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993), that an
employment practice discriminates only if it is “ ‘actually mo-
tivated’” by the protected trait. Amte, at 141 (quoting
Hazen Paper, 507 U. S., at 610; emphasis deleted). If this
phrase had been used without qualification, the Court’s inter-
pretation of it might have been justified. If one reads the
relevant passage in full (with particular emphasis on the sec-
ond sentence), however, Hazen Paper makes quite clear that
no additional proof of motive is required in an ADEA case
once the employment policy at issue is deemed discrimina-
tory on its face. The Court said this:

“In a disparate treatment case, liability depends on
whether the protected trait (under the ADEA, age) ac-
tually motivated the employer’s decision. See, e.g.,
United States Postal Service Bd. of Governors v. Ai-
kens, 460 U. S. 711 (1983); Texas Dept. of Community
Affairs v. Burdine, 450 U. S. 248, 252-256 (1981); Furnco
Constr. Corp. v. Waters, 438 U. S. 567, 576-578 (1978).
The employer may have relied upon a formal, facially
discriminatory policy requiring adverse treatment of
employees with that trait. See, e. g., [Trans World Air-
lines, Inc. v.] Thurston, [469 U.S. 111 (1985)]; Los
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Angeles Dept. of Water and Power v. Manhart, 435 U. S.
702, 704-718 (1978). Or the employer may have been
motivated by the protected trait on an ad hoc, informal
basis. See, e. g., Anderson v. Bessemer City, 470 U. S.
564 (1985); Teamsters [v. United States, 431 U.S. 324,
334-343 (1977)]. Whatever the employer’s decision-
making process, a disparate treatment claim cannot suc-
ceed unless the employee’s protected trait actually
played a role in that process and had a determinative
influence on the outcome.” Ibid.

In context the paragraph identifies a decision made in reli-
ance on a “facially diseriminatory policy requiring adverse
treatment of employees with [a protected] trait” as a type of
employment action that is “actually motivated” by that trait.
By interpreting Hazen Paper to say that a formal, facial,
explicit, mandated, age-based differential does not suffice to
establish a disparate-treatment violation (subject to statu-
tory defenses and exemptions), it misconstrues the precedent
upon which its entire theory of this case is built. The Court
was right in Hazen Paper and is wrong here.

At a minimum the Court should not cite Hazen Paper
to support what it now holds. Its conclusion that no
disparate-treatment violation has been established here con-
flicts with the longstanding rule in ADEA cases. The
rule—confirmed by the quoted text in Hazen Paper—is that
once the plaintiff establishes that a policy discriminates on
its face, no additional proof of a less-than-benign motive for
the challenged employment action is required. For if the
plan discriminates on its face, it is obvious that decisions
made pursuant to the plan are “actually motivated” by age.
The EEOC (or the employee) must prevail unless the em-
ployer can justify its action under one of the enumerated
statutory defenses or exemptions.

Two cases cited in Hazen Paper as examples of “formal,
facially discriminatory polic[ies]” stand for this proposition.
See Trans World Airlines, Inc. v. Thurston, 469 U. S. 111
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(1985); Los Angeles Dept. of Water and Power v. Manhart,
435 U. S. 702 (1978).

In Thurston, the Court considered whether Trans World
Airlines’ transfer policy for older pilots violated the ADEA.
The policy allowed pilots to continue working for the airline
past the mandatory retirement age of 60 if they transferred
to the position of flight engineer. 469 U.S., at 115-116.
But the 60-year-old pilot had to bid for the position. Under
the bid procedures a pilot who became ineligible to remain
at the controls on account of a disability (or even outright
incompetence) had priority over a pilot forced out due to
age. Id., at 116-117. The Court held the burden-shifting
framework of McDonnell Douglas Corp. v. Green, 411 U. S.
792 (1973), which is used to determine whether there was a
discriminatory motive at play, had no application because the
policy was “discriminatory on its face.” 469 U.S., at 121.

Manhart, a case brought under Title VII of the Civil
Rights Act of 1964, involved a municipal employees’ retire-
ment plan that forced female employees to make larger con-
tributions than their male counterparts. The Court noted
that even if there were no evidence that the policy had a
discriminatory “effect,” “that evidence does not defeat the
claim that the practice, on its face, discriminated against
every individual woman employed by the Department.” 435
U. S, at 716.

Just as the majority misunderstands Hazen Paper’s refer-
ence to employment practices that are “actually motivated”
by age, so too does it overstate what the Hazen Paper Court
meant when it observed that pension status and age are “an-
alytically distinet.” 507 U. S.; at 611. The Court now reads
this language as creating a virtual safe harbor for policies
that discriminate on the basis of pension status, even when
pension status is tied directly to age and then linked to an-
other type of benefit program. The Hazen Paper Court did
not allow, or support, this result. In Hazen Paper, pension
status and age were “analytically distinet” because the em-
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ployee’s eligibility to receive a pension formally had nothing
to do with age; pension status was tied solely to years of
service. The Court recognized that age and pension status
were correlated (because older workers were more likely to
be pension eligible); but the Court found the plan to be fa-
cially neutral with regard to age precisely because age and
pension status were not expressly linked under the terms of
the plan. See id., at 613 (noting that “we do not consider
the special case where an employee is about to vest in pen-
sion benefits as a result of his age, rather than years of serv-
ice”). In order to prove disparate-treatment liability the
Hazen Paper Court held that the plaintiff needed to provide
additional evidence that his termination in fact was moti-
vated by age. Id., at 613-614.

The saving feature that was controlling in Hazen Paper is
absent here. This case is the opposite of Hazen Paper.
Here the age distinction is active and present, not super-
seded and absent. Age is a determining factor of pension
eligibility for all workers over the age of 55 who have over
5 (but less than 20) years of service; and pension status, in
turn, is used to determine eligibility for disability benefits.
For these employees, pension status and age are not “analyt-
ically distinct” in any meaningful sense; they merge into one
category. When it treats these employees differently on the
basis of pension eligibility, Kentucky facially discriminates
on the basis of age. Were this not the case, there would
be no facial age discrimination if an employer divided his
employees into two teams based upon age—putting all work-
ers over the age of 65 on “Team A” and all other workers on
“Team B”—and then paid Team B members twice the salary
of their Team A counterparts, not on the basis of age (the
employer would declare) but of team designation. Neither
Hazen Paper nor the plain text of the ADEA can be read to
permit this result.

The closest the Court comes to reconciling its holding with
the actual text of the statute is its citation to the Act’s ex-
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emption allowing employers to condition pension eligibility
on age. Ante, at 144. Of course, the fact that it invokes an
exemption is a concession by the Court that the Act other-
wise would condemn the age-based classification Kentucky’s
disability plan makes. But the exemption provides no sup-
port for the Court’s holding in any event. Its coverage is
limited to “employee pension benefit plan[s] [that] provid[e]
for the attainment of a minimum age as a condition of eligi-
bility for normal or early retirement benefits.” See 29
U.S.C. §623())(1)(A)(d). There is no further reaching ex-
emption for subsequent employment decisions based upon
pension eligibility. And to the extent the Court finds such
a loophole to be implicit in the text of the statute, a disability
benefits program of the sort at issue here is not the only type
of employment policy that fits through it. If the ADEA
allows an employer to tie disability benefits to an age-based
pension status designation, that same designation can be
used to determine wages, hours, health care benefits, re-
imbursements, job assignments, promotions, office space,
transportation vouchers, parking privileges, and any other
conceivable benefit or condition of employment.

11

The Court recognizes some of the difficulties with its posi-
tion and seeks to limit its holding, yet it does so in ways not
permitted by statute or our previous employment discrimi-
nation cases.

The Court notes that age is not the sole determining factor
of pension eligibility but is instead just one factor embedded
in a set of “complex systemwide rules.” Ante, at 144.
There is no suggestion in our prior ADEA cases, however,
and certainly none in our related Title VII jurisprudence,
that discrimination based on a protected trait is permissible
if the protected trait is one among many variables.

This is quite evident when the protected trait is necessar-
ily a controlling, outcome-determinative factor in calculating
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employee benefits. In Manhart, for instance, sex was not
the only factor determining how much an employee was re-
quired to contribute to the pension plan on a monthly basis;
the employee’s salary, age, and length of service were also
variables in the equation. 435 U. S., at 705; Brief for Peti-
tioners in Los Angeles Dept. of Water and Power v. Man-
hart, O.T. 1977, No. 76-1810, p. 23. And even though the
employer’s decision to require higher contributions from fe-
male employees was based upon an actuarially sound prem-
ise—that women have longer life expectancies than men—
the Court held that the plan discriminated on its face. 435
U. S, at 711.

Similarly, we have said that the ADEA’s substantive pro-
hibitions, which were “derived in haec verba from Title VIL,”
Lorillard v. Pons, 434 U. S. 575, 584 (1978), require the em-
ployer “to ignore an employee’s age (absent a statutory ex-
emption or defense),” Hazen Paper, 507 U. S., at 612. This
statement perhaps has been qualified by the Court’s subse-
quent holding in General Dynamics Land Systems, Inc. v.
Cline, 540 U. S. 581 (2004), that the ADEA does not prohibit
employers from discriminating in favor of older workers to
the detriment of younger workers. Reasonable minds may
have disagreed about the merits of Cline’s holding. See id.,
at 601 (SCALIA, J., dissenting); see also id., at 602 (THOMAS,
J., dissenting). But Cline does not dictate the path the
Court chooses here. For it is one thing to interpret a stat-
ute designed to combat age discrimination in a way that ben-
efits older workers to the detriment of younger workers; it
is quite another to do what the Court does in this case, which
is to interpret the ADEA to allow a discriminatory employ-
ment practice that disfavors older workers while favoring
younger ones. The Court, moreover, achieved the result in
Cline by reading the word “age” to mean “old age”—i. e., by
reading “discriminat[ion] . . . because of [an] individual’s age,”
29 U. S. C. §623(a)(1), to mean discrimination because of an
individual’s advanced age. See Cline, supra, at 596. Here
the Court seems to adopt a new definition of the term “dis-
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criminate” by holding that there is no discrimination on the
basis of a protected trait if the trait is one among several
factors that bear upon how an employee is treated. There
is no principled way to draw this distinction, and the Court
does not attempt to do so. Cf. Manhart, supra, at 710
(“[T]here is no reason to believe that Congress intended a
special definition of discrimination in the context of employee
group insurance coverage”).

The Court recites what it sees as “several background cir-
cumstances [that] eliminate the possibility that pension
status, though analytically distinct from age, nonetheless
serves as a ‘proxy for age’ in Kentucky’s Plan.” Ante, at
143-144. Among these is a “clear non-age-related ration-
ale,” ante, at 144, “to treat a disabled worker as though he
had become disabled after, rather than before, he had become
eligible for normal retirement benefits,” ante, at 145. There
is a difference, however, between a laudable purpose and a
rule of law.

An otherwise discriminatory employment action cannot be
rendered lawful because the employer’s motives were be-
nign. In Automobile Workers v. Johmson Controls, Inc.,
499 U. S. 187 (1991), the employer had a policy barring all
female employees, except those who were infertile, from per-
forming jobs that exposed them to lead. The employer said
its policy was designed not to reinforce negative gender ste-
reotypes but to protect female employees’ unborn children
against the risk of birth defects. Id., at 191. The argument
did not prevail. The plan discriminated on its face on the
basis of sex, and the employer did not establish a bona fide
occupational qualification defense. As a result, the Court
held that the restriction violated Title VII. “[T]he absence
of a malevolent motive [did] not convert a facially discrimi-
natory policy into a neutral policy with a diseriminatory
effect.” Id., at 199.

Still, even if our cases allowed the motive qualification the
Court puts forth to justify a facial and operative distinction
based upon age, the plan at issue here does not survive the
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Court’s own test. We need look no further than the Com-
monwealth’s own brief for evidence that its motives are con-
trary to the ADEA. In its brief the Commonwealth refers
to the 61-year-old complainant in this case, Charles Lickteig,
as follows:

“An employee in Mr. Lickteig’s position has had an extra
21 years to devote to making money, providing for him-
self and his family, saving funds for retirement, and ac-
cruing years that will increase his retirement benefits.
Thus, the 40-year-old employee is likely to need more of
a boost.” Brief for Petitioners 23.

The hypothetical younger worker seems entitled to a boost
only if one accepts that the younger worker had more pro-
ductive years of work left in him at the time of his injury
than Lickteig did. As an actuarial matter, this assumption
may be sound. It is an impermissible basis for differential
treatment under the ADEA, however. As we said in Hazen
Paper, the idea that “productivity and competence decline
with old age” is the “very essence of age discrimination.”
507 U.S., at 610. By forbidding age discrimination against
any “individual,” 29 U.S. C. §623(a), the ADEA prohibits
employers from using the blunt tool of age to assess an em-
ployee’s future productivity. Cf. Western Air Lines, Inc. v.
Criswell, 472 U. S. 400, 409 (1985) (noting the Labor Depart-
ment’s findings that “the process of psychological and physio-
logical degeneration caused by aging varies with each indi-
vidual”). Whether this is good public policy in all instances
might be debatable. Until Congress sees fit to change the
language of the statute, however, there is no principled basis
for upholding Kentucky’s disability benefits formula.

* & *

As explained in this dissent, Kentucky’s disability retire-
ment plan violates the ADEA, an Act intended to promote
the interests of older Americans. Yet it is no small irony
that it does so, at least in part, because the Commonwealth’s
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normal retirement plan treats older workers in a particularly
generous fashion. Kentucky allows its employees to retire
at the age of 55 if they have accumulated only five years of
service. But for this provision, which links age and years
of service in a way that benefits older workers, pension eligi-
bility would be a function solely of tenure, not age. Accord-
ingly, this case would be more like Hazen Paper, and the
EEOC’s case would be much weaker. Similarly, as the
Court notes, ante, at 147, Kentucky could avoid any problems
by not imputing unworked years of service to any disabled
workers, old and young alike. Neither change to the plan
would result in more generous treatment for older workers.
The only difference would be that, under the first example,
older workers would lose the option of early retirement, and,
under the second, younger workers would see their benefits
cut. These are not the only possible remedies—the Com-
monwealth could impute unworked years of service to all
employees forced into retirement on account of a disability
regardless of age.

The Court’s desire to avoid construing the ADEA in a way
that encourages the Commonwealth to eliminate its early re-
tirement program or to reduce benefits to the policemen and
firefighters who are covered under the disability plan is un-
derstandable. But, under our precedents, “‘[a] benefit that
is part and parcel of the employment relationship may not
be doled out in a diseriminatory fashion, even if the employer
would be free . .. not to provide the benefit at all.”” Thur-
ston, 469 U. S., at 121 (quoting Hishon v. King & Spalding,
467 U.S. 69, 75 (1984)). If Kentucky’s facially discrimina-
tory plan is good public policy, the answer is not for this
Court to ignore its precedents and the plain text of the
statute.

For these reasons, in my view, the judgment of the Court
of Appeals should be affirmed and the case remanded for
a determination whether the Commonwealth can assert a
cost-justification defense.
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After Indiana charged respondent Edwards with attempted murder and
other crimes for a shooting during his attempt to steal a pair of shoes,
his mental condition became the subject of three competency proceed-
ings and two self-representation requests, mostly before the same trial
judge. Referring to the lengthy record of psychiatric reports, the trial
court noted that Edwards suffered from schizophrenia and concluded
that, although it appeared he was competent to stand trial, he was not
competent to defend himself at trial. The court therefore denied Ed-
wards’ self-representation request. He was represented by appointed
counsel at trial and convicted on two counts. Indiana’s intermediate
appellate court ordered a new trial, agreeing with Edwards that the
trial court’s refusal to permit him to represent himself deprived him of
his constitutional right of self-representation under the Sixth Amend-
ment and Faretta v. California, 422 U.S. 806. Although finding that
the record provided substantial support for the trial court’s ruling, the
Indiana Supreme Court nonetheless affirmed the intermediate appellate
court on the ground that Faretta and Godinez v. Moran, 509 U. S. 389,
required the State to allow Edwards to represent himself.

Held: The Constitution does not prohibit States from insisting upon repre-
sentation by counsel for those competent enough to stand trial but who
suffer from severe mental illness to the point where they are not compe-
tent to conduct trial proceedings by themselves. Pp. 169-179.

(@) This Court’s precedents frame the question presented, but they
do not answer it. Dusky v. United States, 362 U. S. 402, and Drope v.
Missouri, 420 U. S. 162, 171, set forth the Constitution’s “mental compe-
tence” standard forbidding the trial of an individual lacking a rational
and factual understanding of the proceedings and sufficient ability to
consult with his lawyer with a reasonable degree of rational under-
standing. But those cases did not consider the issue presented here,
namely, the relation of that “mental competence” standard to the
self-representation right. Similarly the Court’s foundational “self-
representation” case, Faretta, supra—which held that the Sixth and
Fourteenth Amendments include a “constitutional right to proceed with-
out counsel when” a criminal defendant “voluntarily and intelligently
elects to do so,” 422 U. S., at 807—does not answer the question as to
the scope of the self-representation right. Finally, although Godinez,
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supra, presents a question closer to the one at issue in that it focused
upon a borderline-competent defendant who had asked a state trial
court to permit him to represent himself and to change his pleas from
not guilty to guilty, Godinez provides no answer here because that de-
fendant’s ability to conduct a defense at trial was expressly not at issue
in that case, see 509 U. S., at 399-400, and because the case’s constitu-
tional holding that a State may permit a gray-area defendant to repre-
sent himself does not tell a State whether it may deny such a defendant
the right to represent himself at his trial. Pp. 169-174.

(b) Several considerations taken together lead the Court to conclude
that the Constitution permits a State to limit a defendant’s self-
representation right by insisting upon trial counsel when the defendant
lacks the mental competency to conduct his trial defense unless repre-
sented. First, the Court’s precedent, while not answering the question,
points slightly in that direction. By setting forth a standard that fo-
cuses directly upon a defendant’s ability to consult with his lawyer,
Dusky and Drope assume representation by counsel and emphasize
counsel’s importance, thus suggesting (though not holding) that choosing
to forgo trial counsel presents a very different set of circumstances than
the mental competency determination for a defendant to stand trial.
Also, Faretta rested its self-representation conclusion in part on pre-
existing state cases that are consistent with, and at least two of which
expressly adopt, a competency limitation on the self-representation
right. See 422 U. S, at 813, and n. 9. Second, the nature of mental
illness—which is not a unitary concept, but varies in degree, can vary
over time, and interferes with an individual’s functioning at different
times in different ways—cautions against using a single competency
standard to decide both whether a defendant who is represented can
proceed to trial and whether a defendant who goes to trial must be
permitted to represent himself. Third, a self-representation right at
trial will not “affirm the dignity” of a defendant who lacks the mental
capacity to conduct his defense without the assistance of counsel, see
McKaskle v. Wiggins, 465 U.S. 168, 176-177, and may undercut the
most basic of the Constitution’s criminal law objectives, providing a fair
trial. The trial judge—particularly one such as the judge in this case,
who presided over one of Edwards’ competency hearings and his two
trials—will often prove best able to make more fine-tuned mental ca-
pacity decisions, tailored to the particular defendant’s individualized
circumstances. Pp. 174-178.

(c) Indiana’s proposed standard, which would deny a criminal defend-
ant the right to represent himself at trial if he cannot communicate
coherently with the court or a jury, is rejected because this Court is
uncertain as to how that standard would work in practice. The Court
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also declines Indiana’s request to overrule Faretta because today’s opin-
ion may well remedy the unfair trial concerns previously leveled against
the case. Pp. 178-179.

866 N. E. 2d 252, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, KENNEDY, SOUTER, GINSBURG, and ALITO, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which THOMAS, J., joined, post,
p- 179.

Thomas M. Fisher, Solicitor General of Indiana, argued
the cause for petitioner. With him on the briefs were Steve
Carter, Attorney General, and Julie A. Brubaker, Justin F.
Roebel, and Heather L. Hagan, Deputy Attorneys General.

Deputy Solicitor General Dreeben argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were former Solicitor General Clement,
Assistant Attorney General Fisher, and William M. Jay.

Mark T. Stancil argued the cause for respondent. With
him on the brief were David T. Goldberg, Daniel R. Ortiz,
and Michael R. Fisher.*

*Briefs of amict curiae urging reversal were filed for the State of Ohio
et al. by Marc Dann, Attorney General of Ohio, William P. Marshall,
Solicitor General, Robert J. Krummen, Michael Dominic Meuti, and
Kimberly A. Olson, Deputy Solicitors, and Kelly A. Borchers, Assistant
Solicitor, and by the Attorneys General and other officials for their respec-
tive States as follows: Troy King, Attorney General of Alabama, Talis J.
Colberg, Attorney General of Alaska, Terry Goddard, Attorney General of
Avrizona, John W. Suthers, Attorney General of Colorado, Bill McCollum,
Attorney General of Florida, Mark J. Bennett, Attorney General of
Hawaii, Lisa Madigan, Attorney General of Illinois, Thomas J. Miller,
Attorney General of Iowa, Stephen N. Six, Attorney General of Kansas,
Michael A. Cox, Attorney General of Michigan, Jeremiah W. (Jay) Nixon,
Attorney General of Missouri, Catherine Cortez Masto, Attorney General
of Nevada, Albert Lama, Chief Deputy Attorney General of New Mexico,
Hardy Myers, Attorney General of Oregon, Thomas W. Corbett, Jr., Attor-
ney General of Pennsylvania, Henry McMaster, Attorney General of South
Carolina, Mark L. Shurtleff, Attorney General of Utah, and Robert M.
McKenna, Attorney General of Washington; and for the American Bar
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JUSTICE BREYER delivered the opinion of the Court.

This case focuses upon a criminal defendant whom a state
court found mentally competent to stand trial if represented
by counsel but not mentally competent to conduct that trial
himself. We must decide whether in these circumstances
the Constitution prohibits a State from insisting that the de-
fendant proceed to trial with counsel, the State thereby de-
nying the defendant the right to represent himself. See
U.S. Const., Amdt. 6; Faretta v. California, 422 U. S. 806
(1975). We conclude that the Constitution does not forbid a
State so to insist.

I

In July 1999, Ahmad Edwards, the respondent, tried to
steal a pair of shoes from an Indiana department store.
After he was discovered, he drew a gun, fired at a store
security officer, and wounded a bystander. He was caught
and then charged with attempted murder, battery with a
deadly weapon, criminal recklessness, and theft. His men-
tal condition subsequently became the subject of three com-
petency proceedings and two self-representation requests,
mostly before the same trial judge:

1. First Competency Hearing: August 2000. Five months
after Edwards’ arrest, his court-appointed counsel asked for
a psychiatric evaluation. After hearing psychiatrist and
neuropsychologist witnesses (in February 2000 and again in
August 2000), the court found Edwards incompetent to stand
trial, App. 365a, and committed him to Logansport State
Hospital for evaluation and treatment, see id., at 48a—53a.

Association by William H. Neukom, Jon May, Robert Buschel, John
Parry, and Rory K. Little.

Richard G. Taranto filed a brief for the American Psychiatric Associa-
tion et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed for the Criminal Justice Legal Founda-
tion by Kent S. Scheidegger; and for the National Association of Criminal
Defense Lawyers by Kevin P. Martin, Abigail K. Hemani, Dahlia S.
Fetouh, William F. Sheehan, and Barbara Bergman.
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2. Second Competency Hearing: March 2002. Seven
months after his commitment, doctors found that Edwards’
condition had improved to the point where he could stand
trial. Id., at 63a—64a. Several months later, however, but
still before trial, Edwards’ counsel asked for another psychi-
atric evaluation. In March 2002, the judge held a compe-
tency hearing, considered additional psychiatric evidence,
and (in April) found that Edwards, while “suffer[ing] from
mental illness,” was “competent to assist his attorneys in his
defense and stand trial for the charged crimes.” Id., at
114a.

3. Third Competency Hearing: April 2003. Seven
months later but still before trial, Edwards’ counsel sought
yet another psychiatric evaluation of his client. And, in
April 2003, the court held yet another competency hearing.
Edwards’ counsel presented further psychiatric and neuro-
psychological evidence showing that Edwards was suffering
from serious thinking difficulties and delusions. A testify-
ing psychiatrist reported that Edwards could understand the
charges against him, but he was “unable to cooperate with
his attorney in his defense because of his schizophrenic ill-
ness”; “[hlis delusions and his marked difficulties in thinking
make it impossible for him to cooperate with his attorney.”
Id., at 164a. In November 2003, the court concluded that
Edwards was not then competent to stand trial and ordered
his recommitment to the state hospital. Id., at 206a-211a.

4. First Self-Representation Request and First Trial:
June 2005. About eight months after his commitment, the
hospital reported that Edwards’ condition had again im-
proved to the point that he had again become competent to
stand trial. Id., at 228a-236a. And almost one year after
that, Edwards’ trial began. Just before trial, Edwards
asked to represent himself. Id., at 509a, 520a. He also
asked for a continuance, which, he said, he needed in order
to proceed pro se. Id., at 519a-520a. The court refused the
continuance. Id., at 520a. Edwards then proceeded to trial



Cite as: 5564 U. S. 164 (2008) 169

Opinion of the Court

represented by counsel. The jury convicted him of criminal
recklessness and theft but failed to reach a verdict on the
charges of attempted murder and battery.

5. Second Self-Representation Request and Second Trial:
December 2005. The State decided to retry Edwards on the
attempted murder and battery charges. Just before the re-
trial, Edwards again asked the court to permit him to repre-
sent himself. Id., at 279a-282a. Referring to the lengthy
record of psychiatric reports, the trial court noted that Ed-
wards still suffered from schizophrenia and concluded that
“[wlith these findings, he’s competent to stand trial but I'm
not going to find he’s competent to defend himself.” Id.,
at 527a. The court denied Edwards’ self-representation
request. KEdwards was represented by appointed counsel
at his retrial. The jury convicted Edwards on both of the
remaining counts.

Edwards subsequently appealed to Indiana’s intermediate
appellate court. He argued that the trial court’s refusal
to permit him to represent himself at his retrial deprived
him of his constitutional right of self-representation. U. S.
Const., Amdt. 6; Faretta, supra. The court agreed and or-
dered a new trial. The matter then went to the Indiana
Supreme Court. That court found that “[t]he record in this
case presents a substantial basis to agree with the trial
court,” 866 N. E. 2d 252, 260 (2007), but it nonetheless af-
firmed the intermediate appellate court on the belief that
this Court’s precedents, namely, Faretta, supra, and Godinez
v. Moran, 509 U. S. 389 (1993), required the State to allow
Edwards to represent himself. At Indiana’s request, we
agreed to consider whether the Constitution required the
trial court to allow Edwards to represent himself at trial.

II

Our examination of this Court’s precedents convinces us
that those precedents frame the question presented, but they
do not answer it. The two cases that set forth the Con-



170 INDIANA v». EDWARDS

Opinion of the Court

stitution’s “mental competence” standard, Dusky v. United
States, 362 U. S. 402 (1960) (per curiam), and Drope v. Mis-
souri, 420 U. S. 162 (1975), specify that the Constitution does
not permit trial of an individual who lacks “mental com-
petency.” Dusky defines the competency standard as in-
cluding both (1) “whether” the defendant has “a rational as
well as factual understanding of the proceedings against
him” and (2) whether the defendant “has sufficient present
ability to consult with his lawyer with a reasonable degree
of rational understanding.” 362 U.S., at 402 (emphasis
added; internal quotation marks omitted). Drope repeats
that standard, stating that it “has long been accepted that a
person whose mental condition is such that he lacks the ca-
pacity to understand the nature and object of the proceed-
ings against him, to consult with counsel, and to assist in
preparing his defense may not be subjected to a trial.” 420
U. S., at 171 (emphasis added). Neither case considered the
mental competency issue presented here, namely, the rela-
tion of the mental competence standard to the right of
self-representation.

The Court’s foundational “self-representation” case, Fa-
retta, held that the Sixth and Fourteenth Amendments in-
clude a “constitutional right to proceed without counsel
when” a criminal defendant “voluntarily and intelligently
elects to do so.” 422 U.S., at 807 (emphasis in original).
The Court implied that right from: (1) a “nearly universal
conviction,” made manifest in state law, that “forcing a law-
yer upon an unwilling defendant is contrary to his basic right
to defend himself if he truly wants to do so,” id., at 817-818;
(2) Sixth Amendment language granting rights to the “ac-
cused”; (3) Sixth Amendment structure indicating that the
rights it sets forth, related to the “fair administration of
American justice,” are “persona[l]” to the accused, id., at
818-821; (4) the absence of historical examples of forced rep-
resentation, id., at 821-832; and (5) “ ‘respect for the individ-
ual,’” id., at 834 (quoting Illinois v. Allen, 397 U.S. 337,
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350-351 (1970) (Brennan, J., concurring) (a knowing and in-
telligent waiver of counsel “must be honored out of ‘that re-
spect for the individual which is the lifeblood of the law’”)).

Faretta does not answer the question before us both be-
cause it did not consider the problem of mental competency
(cf. 422 U. S., at 835 (Faretta was “literate, competent, and
understanding”)), and because Faretta itself and later cases
have made clear that the right of self-representation is not
absolute, see Martinez v. Court of Appeal of Cal., Fourth
Appellate Dist., 528 U. S. 152, 163 (2000) (no right of self-
representation on direct appeal in a criminal case); Mec-
Kaskle v. Wiggins, 465 U.S. 168, 178-179 (1984) (appoint-
ment of standby counsel over self-represented defendant’s
objection is permissible); Faretta, 422 U. S., at 835, n. 46
(no right “to abuse the dignity of the courtroom”); ibid. (no
right to avoid compliance with “relevant rules of procedural
and substantive law”); id., at 834, n. 46 (no right to “en-
gagle] in serious and obstructionist misconduct,” referring
to Illinois v. Allen, supra). The question here concerns a
mental-illness-related limitation on the scope of the self-
representation right.

The sole case in which this Court considered mental com-
petence and self-representation together, Godinez, supra,
presents a question closer to that at issue here. The case
focused upon a borderline-competent criminal defendant who
had asked a state trial court to permit him to represent him-
self and to change his pleas from not guilty to guilty. The
state trial court had found that the defendant met Dusky’s
mental competence standard, that he “knowingly and intelli-
gently” waived his right to assistance of counsel, and that he
“freely and voluntarily” chose to plead guilty. 509 U.S,,
at 393 (internal quotation marks omitted). And the state
trial court had consequently granted the defendant’s self-
representation and change-of-plea requests. See id., at 392—
393. A federal appeals court, however, had vacated the de-
fendant’s guilty pleas on the ground that the Constitution
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required the trial court to ask a further question, namely,
whether the defendant was competent to waive his constitu-
tional right to counsel. See id., at 393-394. Competence to
make that latter decision, the appeals court said, required
the defendant to satisfy a higher mental competency stand-
ard than the standard set forth in Dusky. See 509 U. S,
at 393-394. Dusky’s more general standard sought only to
determine whether a defendant represented by counsel was
competent to stand trial, not whether he was competent to
waive his right to counsel. 509 U. S., at 394-395.

This Court, reversing the Court of Appeals, “reject[ed] the
notion that competence to plead guilty or to waive the right
to counsel must be measured by a standard that is higher
than (or even different from) the Dusky standard.” Id., at
398. The decision to plead guilty, we said, “is no more com-
plicated than the sum total of decisions that a [represented]
defendant may be called upon to make during the course of
a trial.” Ibid. Hence “there is no reason to believe that
the decision to waive counsel requires an appreciably higher
level of mental functioning than the decision to waive other
constitutional rights.” Id., at 399. And even assuming that
self-representation might pose special trial-related difficul-
ties, “the competence that is required of a defendant seeking
to waive his right to counsel is the competence to waive the
right, not the competence to represent himself.” Ibid. (em-
phasis in original). For this reason, we concluded, “the de-
fendant’s ‘technical legal knowledge’ is ‘not relevant’ to the
determination.” Id., at 400 (quoting Faretta, supra, at 836).

We concede that Godinez bears certain similarities with
the present case. Both involve mental competence and
self-representation. Both involve a defendant who wants to
represent himself. Both involve a mental condition that
falls in a gray area between Dusky’s minimal constitutional
requirement that measures a defendant’s ability to stand
trial and a somewhat higher standard that measures mental
fitness for another legal purpose.
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We nonetheless conclude that Godinez does not answer the
question before us now. In part that is because the Court
of Appeals’ higher standard at issue in Godinez differs in a
critical way from the higher standard at issue here. In
Godinez, the higher standard sought to measure the defend-
ant’s ability to proceed on his own to enter a guilty plea; here
the higher standard seeks to measure the defendant’s ability
to conduct trial proceedings. To put the matter more spe-
cifically, the Godinez defendant sought only to change his
pleas to guilty, he did not seek to conduct trial proceedings,
and his ability to conduct a defense at trial was expressly not
at issue. Thus we emphasized in Godinez that we needed
to consider only the defendant’s “competence to waive the
right.” 509 U.S., at 399 (emphasis in original). And we
further emphasized that we need not consider the defend-
ant’s “technical legal knowledge” about how to proceed at
trial. Id., at 400 (internal quotation marks omitted). We
found our holding consistent with this Court’s earlier state-
ment in Massey v. Moore, 348 U.S. 105, 108 (1954), that
“[olne might not be insane in the sense of being incapable of
standing trial and yet lack the capacity to stand trial without
benefit of counsel.” See Godinez, supra, at 399-400, n. 10
(quoting Massey and noting that it dealt with “a question
that is quite different from the question presented” in Godi-
nez). In this case, the very matters that we did not consider
in Godinez are directly before us.

For another thing, Godinez involved a State that sought
to permit a gray-area defendant to represent himself. Godi-
nez’s constitutional holding is that a State may do so. But
that holding simply does not tell a State whether it may deny
a gray-area defendant the right to represent himself—the
matter at issue here. One might argue that Godinez’s grant
(to a State) of permission to allow a gray-area defendant
self-representation must implicitly include permission to
deny self-representation. Cf. 509 U. S., at 402 (“States are
free to adopt competency standards that are more elaborate
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than the Dusky formulation”). Yet one could more force-
fully argue that Godinez simply did not consider whether the
Constitution requires self-representation by gray-area de-
fendants even in circumstances where the State seeks to dis-
allow it (the question here). The upshot is that, in our view,
the question before us is an open one.

II1

We now turn to the question presented. We assume that
a criminal defendant has sufficient mental competence to
stand trial (z. e., the defendant meets Dusky’s standard) and
that the defendant insists on representing himself during
that trial. We ask whether the Constitution permits a State
to limit that defendant’s self-representation right by insist-
ing upon representation by counsel at trial—on the ground
that the defendant lacks the mental capacity to conduct his
trial defense unless represented.

Several considerations taken together lead us to conclude
that the answer to this question is yes. First, the Court’s
precedent, while not answering the question, points slightly
in the direction of our affirmative answer. Godinez, as we
have just said, simply leaves the question open. But the
Court’s “mental competency” cases set forth a standard that
focuses directly upon a defendant’s “present ability to consult
with his lawyer,” Dusky, 362 U. S., at 402 (internal quotation
marks omitted); a “capacity . . . to consult with counsel,” and
an ability “to assist [counsel] in preparing his defense,”
Drope, 420 U. S., at 171. See ibid. (“It has long been ac-
cepted that a person whose mental condition is such that he
lacks the capacity to understand the nature and object of the
proceedings against him, to consult with counsel, and to as-
sist in preparing his defense may not be subjected to a trial”
(emphasis added)). These standards assume representation
by counsel and emphasize the importance of counsel. They
thus suggest (though do not hold) that an instance in which
a defendant who would choose to forgo counsel at trial pre-
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sents a very different set of circumstances, which in our
view, calls for a different standard.

At the same time Faretta, the foundational self-
representation case, rested its conclusion in part upon pre-
existing state law set forth in cases all of which are con-
sistent with, and at least two of which expressly adopt, a
competency limitation on the self-representation right. See
422 U. S., at 813, and n. 9 (citing 16 state-court decisions and
two secondary sources). See, e.g., Cappetta v. State, 204
So. 2d 913, 917-918 (Fla. App. 1967), rev’d on other grounds,
216 So. 2d 749 (Fla. 1968), cited in Faretta, supra, at 813, n. 9
(assuring a “mentally competent” defendant the right “to
conduct his own defense” provided that “no unusual circum-
stances exist” such as, e. g, “mental derangement” that
“would . . . depriv[e]” the defendant “of a fair trial if allowed
to conduct his own defense,” 204 So. 2d, at 917-918); ud., at
918 (noting that “whether unusual circumstances are evident
is a matter resting in the sound discretion granted to the
trial judge”); Allen v. Commonwealth, 324 Mass. 558, 562—
563, 87 N. E. 2d 192, 195 (1949) (noting “the assignment of
counsel” was “necessary” where there was some “special cir-
cumstance” such as when the criminal defendant was “men-
tally defective”).

Second, the nature of the problem before us cautions
against the use of a single mental competency standard for
deciding both (1) whether a defendant who is represented by
counsel can proceed to trial and (2) whether a defendant who
goes to trial must be permitted to represent himself. Men-
tal illness itself is not a unitary concept. It varies in degree.
It can vary over time. It interferes with an individual’s
functioning at different times in different ways. The his-
tory of this case (set forth in Part I, supra) illustrates the
complexity of the problem. In certain instances an individ-
ual may well be able to satisfy Dusky’s mental competence
standard, for he will be able to work with counsel at trial,
yet at the same time he may be unable to carry out the basic
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tasks needed to present his own defense without the help
of counsel. See, e. g., N. Poythress, R. Bonnie, J. Monahan,
R. Otto, & S. Hoge, Adjudicative Competence: The MacAr-
thur Studies 103 (2002) (“Within each domain of adjudicative
competence (competence to assist counsel; decisional compe-
tence) the data indicate that understanding, reasoning, and
appreciation [of the charges against a defendant] are separa-
ble and somewhat independent aspects of functional legal
ability”). See also McKaskle, 465 U. S., at 174 (describing
trial tasks as including organization of defense, making mo-
tions, arguing points of law, participating in voir dire, ques-
tioning witnesses, and addressing the court and jury).

The American Psychiatric Association (APA) tells us
(without dispute) in its amicus brief filed in support of nei-
ther party that “[dlJisorganized thinking, deficits in sustain-
ing attention and concentration, impaired expressive abili-
ties, anxiety, and other common symptoms of severe mental
illnesses can impair the defendant’s ability to play the sig-
nificantly expanded role required for self-representation
even if he can play the lesser role of represented defendant.”
Brief for APA et al. as Amici Curiae 26. Motions and other
documents that the defendant prepared in this case (one of
which we include in the Appendix, infra) suggest to a layper-
son the common sense of this general conclusion.

Third, in our view, a right of self-representation at trial
will not “affirm the dignity” of a defendant who lacks the
mental capacity to conduct his defense without the assist-
ance of counsel. McKaskle, supra, at 176-177 (“Dignity”
and “autonomy” of individual underlie self-representation
right). To the contrary, given that defendant’s uncertain
mental state, the spectacle that could well result from his
self-representation at trial is at least as likely to prove hu-
miliating as ennobling. Moreover, insofar as a defendant’s
lack of capacity threatens an improper conviction or sen-
tence, self-representation in that exceptional context under-
cuts the most basic of the Constitution’s eriminal law objec-
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tives, providing a fair trial. As Justice Brennan put it,
“[t]he Constitution would protect none of us if it prevented
the courts from acting to preserve the very processes that
the Constitution itself prescribes.” Allen, 397 U. S., at 350
(concurring opinion). See Martinez, 528 U. S., at 162 (“Even
at the trial level . . . the government’s interest in ensuring
the integrity and efficiency of the trial at times outweighs
the defendant’s interest in acting as his own lawyer”). See
also Sell v. United States, 539 U. S. 166, 180 (2003) (“[T]he
Government has a concomitant, constitutionally essential
interest in assuring that the defendant’s trial is a fair one”).

Further, proceedings must not only be fair, they must “ap-
pear fair to all who observe them.” Wheat v. United States,
486 U. S. 153, 160 (1988). An amicus brief reports one psy-
chiatrist’s reaction to having observed a patient (a patient
who had satisfied Dusky) try to conduct his own defense:
“[H]Jow in the world can our legal system allow an insane
man to defend himself?” Brief for State of Ohio et al. as
Amict Curiae 24 (internal quotation marks omitted). See
Massey, 348 U. S., at 108 (“No trial can be fair that leaves
the defense to a man who is insane, unaided by counsel, and
who by reason of his mental condition stands helpless and
alone before the court”). The application of Dusky’s basic
mental competence standard can help in part to avoid this
result. But given the different capacities needed to proceed
to trial without counsel, there is little reason to believe that
Dusky alone is sufficient. At the same time, the trial judge,
particularly one such as the trial judge in this case, who pre-
sided over one of Edwards’ competency hearings and his two
trials, will often prove best able to make more fine-tuned
mental capacity decisions, tailored to the individualized cir-
cumstances of a particular defendant.

We consequently conclude that the Constitution permits
judges to take realistic account of the particular defendant’s
mental capacities by asking whether a defendant who seeks
to conduct his own defense at trial is mentally competent to
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do so. That is to say, the Constitution permits States to
insist upon representation by counsel for those competent
enough to stand trial under Dusky but who still suffer from
severe mental illness to the point where they are not compe-
tent to conduct trial proceedings by themselves.

Iv

Indiana has also asked us to adopt, as a measure of a de-
fendant’s ability to conduct a trial, a more specific standard
that would “deny a criminal defendant the right to represent
himself at trial where the defendant cannot communicate co-
herently with the court or a jury.” Brief for Petitioner 20
(emphasis deleted). We are sufficiently uncertain, however,
as to how that particular standard would work in practice to
refrain from endorsing it as a federal constitutional standard
here. We need not now, and we do not, adopt it.

Indiana has also asked us to overrule Faretta. We decline
to do so. We recognize that judges have sometimes ex-
pressed concern that Faretta, contrary to its intent, has led
to trials that are unfair. See Martinez, supra, at 164
(BREYER, J., concurring) (noting practical concerns of trial
judges). But recent empirical research suggests that such
instances are not common. See, e. g., Hashimoto, Defending
the Right of Self-Representation: An Empirical Look at the
Pro Se Felony Defendant, 85 N. C. L. Rev. 423, 427, 447, 428
(2007) (noting that of the small number of defendants who
chose to proceed pro se—“roughly 0.3% to 0.5%” of the total,
state felony defendants in particular “appear to have
achieved higher felony acquittal rates than their represented
counterparts in that they were less likely to have been con-
victed of felonies”). At the same time, instances in which
the trial’s fairness is in doubt may well be concentrated in
the 20 percent or so of self-representation cases where the
mental competence of the defendant is also at issue. See
1d., at 428 (about 20 percent of federal pro se felony defend-
ants ordered to undergo competency evaluations). If so, to-
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day’s opinion, assuring trial judges the authority to deal ap-
propriately with cases in the latter category, may well
alleviate those fair trial concerns.

For these reasons, the judgment of the Supreme Court
of Indiana is vacated, and the case is remanded for further
proceedings not inconsistent with this opinion.

So ordered.

APPENDIX

Excerpt from respondent’s filing entitled “‘Defendant’s
Version of the Instant Offense,”” which he had attached to
his presentence investigation report:

“‘The appointed motion of permissive intervention filed
therein the court superior on, 6-26-01 caused a stay of
action and apon it’s expiration or thereafter three years
the plan to establish a youth program to and for the
coordination of aspects of law enforcement to prevent
and reduce crime amoung young people in Indiana be-
came a diplomatic act as under the Safe Streets Act of
1967, “A omnibuc considerate agent: I membered clients
within the public and others that at/production of the
courts actions showcased causes. The costs of the stay
(Trial Rule 60) has a derivative property that is: my
knowledged events as not unnexpended to contract the
membered clients is the commission of finding a facilitie
for this plan or project to become organization of admin-
istrative recommendations conditioned by governors.’”
866 N. E. 2d, at 258, n. 4 (alterations omitted).

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.

The Constitution guarantees a defendant who knowingly
and voluntarily waives the right to counsel the right to pro-
ceed pro se at his trial. Faretta v. California, 422 U. S. 806
(1975). A mentally ill defendant who knowingly and volun-
tarily elects to proceed pro se instead of through counsel
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receives a fair trial that comports with the Fourteenth
Amendment. Godinez v. Moran, 509 U. S. 389 (1993). The
Court today concludes that a State may nonetheless strip a
mentally ill defendant of the right to represent himself when
that would be fairer. In my view the Constitution does not
permit a State to substitute its own perception of fairness
for the defendant’s right to make his own case before the
jury—a specific right long understood as essential to a fair
trial.
I

Ahmad Edwards suffers from schizophrenia, an illness that
has manifested itself in different ways over time, depending
on how and whether Edwards was treated as well as on other
factors that appear harder to identify. In the years between
2000 and 2003—years in which Edwards was apparently not
treated with the antipsychotic medications and other drugs
that are commonly prescribed for his illness—Edwards was
repeatedly declared incompetent to stand trial. Even dur-
ing this period, however, his mental state seems to have
fluctuated. For instance, one psychiatrist in March 2001 de-
scribed Edwards in a competency report as “free of psycho-
sis, depression, mania, and confusion,” “alert, oriented, [and]
appropriate,” apparently “able to think clearly” and appar-
ently “psychiatrically normal.” App. 61a.

Edwards seems to have been treated with antipsychotic
medication for the first time in 2004. He was found compe-
tent to stand trial the same year. The psychiatrist making
the recommendation described Edwards’ thought processes
as “coherent” and wrote that he “communicate[d] very well,”
that his speech was “easy to understand,” that he displayed
“good communications skills, cooperative attitude, average
intelligence, and good cognitive functioning,” that he could
“appraise the roles of the participants in the courtroom pro-
ceedings,” and that he had the capacity to challenge prosecu-
tion witnesses realistically and to testify relevantly. Id., at
232a-23b5a (report of Dr. Robert Sena).
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Over the course of what became two separate criminal
trials, Edwards sought to act as his own lawyer. He filed a
number of incoherent written pleadings with the judge on
which the Court places emphasis, but he also filed several
intelligible pleadings, such as a motion to dismiss counsel,
a motion to dismiss charges under the Indiana speedy trial
provision, and a motion seeking a trial transcript.

Edwards made arguments in the courtroom that were
more coherent than his written pleadings. In seeking to
represent himself at his first trial, Edwards complained in
detail that the attorney representing him had not spent ade-
quate time preparing and was not sharing legal materials for
use in his defense. The trial judge concluded that Edwards
had knowingly and voluntarily waived his right to counsel
and proceeded to quiz Edwards about matters of state law.
Edwards correctly answered questions about the meaning of
voir dire and how it operated, and described the basic frame-
work for admitting videotape evidence to trial, though he
was unable to answer other questions, including questions
about the topics covered by state evidentiary rules that the
judge identified only by number. He persisted in his re-
quest to represent himself, but the judge denied the request
because Edwards acknowledged he would need a continu-
ance. Represented by counsel, he was convicted of criminal
recklessness and theft, but the jury deadlocked on charges
of attempted murder and battery.

At his second trial, Edwards again asked the judge to be
allowed to proceed pro se. He explained that he and his
attorney disagreed about which defense to present to the
attempted murder charge. Edwards’ counsel favored lack of
intent to kill; Edwards, self-defense. As the defendant put
it: “My objection is me and my attorney actually had dis-
cussed a defense, I think prosecution had mentioned that,
and we are in disagreement with it. He has a defense and
I have a defense that I would like to represent or present to
the Judge.” Id., at 523a.
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The court again rejected Edwards’ request to proceed pro
se, and this time it did not have the justification that Ed-
wards had sought a continuance. The court did not dispute
that Edwards knowingly and intelligently waived his right
to counsel, but stated it was “going to carve out a third ex-
ception” to the right of self-representation, and—without ex-
plaining precisely what abilities Edwards lacked—stated Ed-
wards was “competent to stand trial but I'm not going to find
he’s competent to defend himself.” Id., at 527a. Edwards
sought—by a request through counsel and by raising an ob-
jection in open court—to address the judge on the matter,
but the judge refused, stating that the issue had already
been decided. Edwards’ court-appointed attorney pursued
the defense the attorney judged best—lack of intent, not
self-defense—and Edwards was convicted of both attempted
murder and battery. The Supreme Court of Indiana held
that he was entitled to a new trial because he had been de-
nied the right to represent himself. The State of Indiana
sought certiorari, which we granted. 552 U. S. 1074 (2007).

II
A

The Constitution guarantees to every criminal defendant
the “right to proceed without counsel when he voluntarily
and intelligently elects to do so0.” Faretta, 422 U. S., at 807.
The right reflects “a nearly universal conviction, on the part
of our people as well as our courts, that forcing a lawyer
upon an unwilling defendant is contrary to his basic right
to defend himself if he truly wants to do so.” Id., at 817.
Faretta’s discussion of the history of the right, id., at 821-
833, includes the observation that “[iln the long history of
British eriminal jurisprudence, there was only one tribunal
that ever adopted a practice of forcing counsel upon an un-
willing defendant in a criminal proceeding. The tribunal
was the Star Chamber,” id., at 821. Faretta described the
right to proceed pro se as a premise of the Sixth Amendment,
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which confers the tools for a defense on the “accused,” and
describes the role of the attorney as one of “assistance.”
The right of self-representation could also be seen as a part
of the traditional meaning of the Due Process Clause. See
Martinez v. Court of Appeal of Cal., Fourth Appellate Dist.,
528 U. S. 152, 165 (2000) (SCALIA, J., concurring in judgment).
Whichever provision provides its source, it means that a
State simply may not force a lawyer upon a criminal defend-
ant who wishes to conduct his own defense. Faretta, 422
U. S., at 807.

Exercising the right of self-representation requires waiv-
ing the right to counsel. A defendant may represent himself
only when he “ ‘knowingly and intelligently’ ” waives the law-
yer’s assistance that is guaranteed by the Sixth Amendment.
Id., at 835. He must “be made aware of the dangers and
disadvantages of self-representation,” and the record must
“establish that ‘he knows what he is doing and his choice is
made with eyes open.”” Ibid. (quoting Adams v. United
States ex rel. McCann, 317 U. S. 269, 279 (1942)). This limi-
tation may be relevant to many mentally ill defendants, but
there is no dispute that Edwards was not one of them. KEd-
wards was warned extensively of the risks of proceeding
pro se. The trial judge found that Edwards had “knowingly
and voluntarily” waived his right to counsel at his first trial,
App. 512a, and at his second trial the judge denied him the
right to represent himself only by “carv[ing] out” a new
“exception” to the right beyond the standard of knowing and
voluntary waiver, id., at 527a.

When a defendant appreciates the risks of forgoing counsel
and chooses to do so voluntarily, the Constitution protects
his ability to present his own defense even when that harms
his case. In fact waiving counsel “usually” does so. Mec-
Kaskle v. Wiggins, 465 U. S. 168, 177, n. 8 (1984); see also
Faretta, 422 U. S., at 834. We have nonetheless said that
the defendant’s “choice must be honored out of ‘that respect
for the individual which is the lifeblood of the law.”” [Ibid.
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What the Constitution requires is not that a State’s case be
subject to the most rigorous adversarial testing possible—
after all, it permits a defendant to eliminate all adversarial
testing by pleading guilty. What the Constitution requires
is that a defendant be given the right to challenge the State’s
case against him using the arguments he sees fit.

In Godinez, 509 U. S. 389, we held that the Due Process
Clause posed no barrier to permitting a defendant who suf-
fered from mental illness both to waive his right to counsel
and to plead guilty, so long as he was competent to stand
trial and knowingly and voluntarily waived trial and the
counsel right. Id., at 391, 400. It was “never the rule at
common law” that a defendant could be competent to stand
trial and yet incompetent to either exercise or give up some
of the rights provided for his defense. Id., at 404 (KEN-
NEDY, J., concurring in part and concurring in judgment).
We rejected the invitation to craft a higher competency
standard for waiving counsel than for standing trial. That
proposal, we said, was built on the “flawed premise” that a
defendant’s “competence to represent himself” was the rele-
vant measure: “[T]he competence that is required of a de-
fendant seeking to waive his right to counsel is the compe-
tence to waive the right, not the competence to represent
himself.” Id., at 399. We grounded this on Faretta’s candid
acknowledgment that the Sixth Amendment protected the
defendant’s right to conduct a defense to his disadvantage.
509 U. S. at 399-400.

B

The Court is correct that this case presents a variation
on Godinez: It presents the question not whether another
constitutional requirement (in Godinez, the proposed higher
degree of competence required for a waiver) limits a defend-
ant’s constitutional right to elect self-representation, but
whether a State’s view of fairness (or of other values) per-
mits it to strip the defendant of this right. But that makes
the question before us an easier one. While one constitu-
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tional requirement must yield to another in case of conflict,
nothing permits a State, because of its view of what is fair,
to deny a constitutional protection. Although “the purpose
of the rights set forth in [the Sixth] Amendment is to ensure
a fair trial,” it “does not follow that the rights can be disre-
garded so long as the trial is, on the whole, fair.” United
States v. Gonzalez-Lopez, 548 U. S. 140, 145 (2006). Thus,
although the Confrontation Clause aims to produce fairness
by ensuring the reliability of testimony, States may not pro-
vide for unconfronted testimony to be used at trial so long
as it is reliable. Crawford v. Washington, 541 U. S. 36, 61
(2004). We have rejected an approach to individual liberties
that “‘abstracts from the right to its purposes, and then
eliminates the right.”” Gonzalez-Lopez, supra, at 145 (quot-
ing Maryland v. Craig, 497 U. S. 836, 862 (1990) (SCALIA,
J., dissenting)).

Until today, the right of self-representation has been ac-
corded the same respect as other constitutional guarantees.
The only circumstance in which we have permitted the State
to deprive a defendant of this trial right is the one under
which we have allowed the State to deny other such rights:
when it is necessary to enable the trial to proceed in an or-
derly fashion. That overriding necessity, we have said,
justifies forfeiture of even the Sixth Amendment right to be
present at trial—if, after being threatened with removal,
a defendant “insists on conducting himself in a manner
so disorderly, disruptive, and disrespectful of the court that
his trial cannot be carried on with him in the courtroom.”
Illinois v. Allen, 397 U.S. 337, 343 (1970). A pro se de-
fendant may not “abuse the dignity of the courtroom,” nor
may he fail to “comply with relevant rules of procedural
and substantive law,” and a court may “terminate” the
self-representation of a defendant who “deliberately en-
gages in serious and obstructionist misconduct.” Faretta,
supra, at 834-835, n. 46. This ground for terminating self-
representation is unavailable here, however, because Ed-
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wards was not even allowed to begin to represent himself,
and because he was respectful and compliant and did not
provide a basis to conclude a trial could not have gone for-
ward had he been allowed to press his own claims.

Beyond this circumstance, we have never constrained the
ability of a defendant to retain “actual control over the case
he chooses to present to the jury”—what we have termed
“the core of the Faretta right.” Wiggins, 465 U. S., at 178.
Thus, while Faretta recognized that the right of self-
representation does not bar the court from appointing
standby counsel, we explained in Wiggins that “[t]he pro se
defendant must be allowed to control the organization and
content of his own defense, to make motions, to argue points
of law, to participate in voir dire, to question witnesses, and
to address the court and the jury at appropriate points in the
trial.” 465 U.S., at 174. Furthermore, because “multiple
voices ‘for the defense’” could “confuse the message the de-
fendant wishes to convey,” id., at 177, a standby attorney’s
participation would be barred when it would “destroy the
jury’s perception that the defendant is representing himself,”
id., at 178.

As I have explained, I would not adopt an approach to the
right of self-representation that we have squarely rejected
for other rights—allowing courts to disregard the right when
doing so serves the purposes for which the right was in-
tended. But if I were to adopt such an approach, I would
remain in dissent, because I believe the Court’s assessment
of the purposes of the right of self-representation is inaccu-
rate to boot. While there is little doubt that preserving in-
dividual “‘dignity’” (to which the Court refers), ante, at 176,
is paramount among those purposes, there is equally little
doubt that the loss of “dignity” the right is designed to pre-
vent is not the defendant’s making a fool of himself by pre-
senting an amateurish or even incoherent defense. Rather,
the dignity at issue is the supreme human dignity of being
master of one’s fate rather than a ward of the State—the
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dignity of individual choice. Faretta explained that the
Sixth Amendment’s counsel clause should not be invoked to
impair “‘the exercise of [the defendant’s] free choice’” to dis-
pense with the right, 422 U. S.; at 815 (quoting Adams, 317
U. S., at 280); for “whatever else may be said of those who
wrote the Bill of Rights, surely there can be no doubt that
they understood the inestimable worth of free choice,” 422
U. S., at 833-834. Nine years later, when we wrote in Wig-
gins that the self-representation right served the “dignity
and autonomy of the accused,” 465 U. S., at 177, we explained
in no uncertain terms that this meant according every de-
fendant the right to his say in court. In particular, we said
that individual dignity and autonomy barred standby counsel
from participating in a manner that would “destroy the jury’s
perception that the defendant is representing himself,” and
meant that “the pro se defendant is entitled to preserve
actual control over the case he chooses to present to the
jury.” Id., at 178. In sum, if the Court is to honor the
particular conception of “dignity” that underlies the self-
representation right, it should respect the autonomy of the
individual by honoring his choices knowingly and voluntar-
ily made.

A further purpose that the Court finds is advanced by
denial of the right of self-representation is the purpose of
ensuring that trials “appear fair to all who observe them.”
Ante, at 177 (internal quotation marks omitted). To my
knowledge we have never denied a defendant a right simply
on the ground that it would make his trial appear less “fair”
to outside observers, and I would not inaugurate that princi-
ple here. But were I to do so, I would not apply it to deny
a defendant the right to represent himself when he know-
ingly and voluntarily waives counsel. When Edwards stood
to say that “I have a defense that I would like to represent
or present to the Judge,” App. 523a, it seems to me the epit-
ome of both actual and apparent unfairness for the judge to
say, I have heard “your desire to proceed by yourself and
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I've denied your request, so your attorney will speak for you
from now on,” id., at 530a.

II1

It may be that the Court permits a State to deprive men-
tally ill defendants of a historic component of a fair trial
because it is suspicious of the constitutional footing of the
right of self-representation itself. The right is not explicitly
set forth in the text of the Sixth Amendment, and some
Members of this Court have expressed skepticism about
Faretta’s holding. See Martinez, 528 U. S., at 156-158 (ques-
tioning relevance of historical evidence underlying Faretta's
holding); 528 U. S., at 164 (BREYER, J., concurring) (noting
“judges closer to the firing line have sometimes expressed
dismay about the practical consequences” of the right of
self-representation).

While the Sixth Amendment makes no mention of the
right to forgo counsel, it provides the defendant, and not his
lawyer, the right to call witnesses in his defense and to con-
front witnesses against him, and counsel is permitted to as-
sist in “his defence” (emphasis added). Our trial system,
however, allows the attorney representing a defendant “full
authority to manage the conduct of the trial”—an authority
without which “[t]he adversary process could not function
effectively.” Taylor v. Illinois, 484 U. S. 400, 418 (1988); see
also Florida v. Nixon, 543 U. S. 175, 187 (2004). We have
held that “the client must accept the consequences of the
lawyer’s decision to forgo cross-examination, to decide not to
put certain witnesses on the stand, or to decide not to dis-
close the identity of certain witnesses in advance of trial.”
Taylor, supra, at 418. Thus, in order for the defendant’s
right to call his own witnesses, to cross-examine witnesses,
and to put on a defense to be anything more than “a tenuous
and unacceptable legal fiction,” a defendant must have con-
sented to the representation of counsel. Faretta, 422 U. S,
at 821. Otherwise, “the defense presented is not the de-
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fense guaranteed him by the Constitution, for, in a very real
sense, it is not his defense.” Ibid.

The facts of this case illustrate this point with the utmost
clarity. Edwards wished to take a self-defense case to the
jury. His counsel preferred a defense that focused on lack
of intent. Having been denied the right to conduct his own
defense, Edwards was convicted without having had the op-
portunity to present to the jury the grounds he believed sup-
ported his innocence. I do not doubt that he likely would
have been convicted anyway. But to hold that a defendant
may be deprived of the right to make legal arguments for
acquittal simply because a state-selected agent has made dif-
ferent arguments on his behalf is, as Justice Frankfurter
wrote in Adams, supra, at 280, to “imprison a man in his
privileges and call it the Constitution.” In singling out
mentally ill defendants for this treatment, the Court’s opin-
ion does not even have the questionable virtue of being polit-
ically correct. At a time when all society is trying to main-
stream the mentally impaired, the Court permits them to be
deprived of a basic constitutional right—for their own good.

Today’s holding is extraordinarily vague. The Court does
not accept Indiana’s position that self-representation can be
denied “‘where the defendant cannot communicate coher-
ently with the court or a jury,”” ante, at 178. It does not
even hold that Edwards was properly denied his right to
represent himself. It holds only that lack of mental compe-
tence can under some circumstances form a basis for denying
the right to proceed pro se, ante, at 167. We will presum-
ably give some meaning to this holding in the future, but the
indeterminacy makes a bad holding worse. Once the right
of self-representation for the mentally ill is a sometime
thing, trial judges will have every incentive to make their
lives easier—to avoid the painful necessity of deciphering
occasional pleadings of the sort contained in the Appendix to
today’s opinion—by appointing knowledgeable and literate
counsel.
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Because I think a defendant who is competent to stand
trial, and who is capable of knowing and voluntary waiver of
assistance of counsel, has a constitutional right to conduct
his own defense, I respectfully dissent.



OCTOBER TERM, 2007 191

Syllabus

ROTHGERY ». GILLESPIE COUNTY, TEXAS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 07-440. Argued March 17, 2008—Decided June 23, 2008

Texas police relied on erroneous information that petitioner Rothgery had
a previous felony conviction to arrest him as a felon in possession of a
firearm. The officers brought Rothgery before a magistrate, as re-
quired by state law, for a so-called “article 15.17 hearing,” at which the
Fourth Amendment probable-cause determination was made, bail was
set, and Rothgery was formally apprised of the accusation against him.
After the hearing, the magistrate committed Rothgery to jail, and he
was released after posting a surety bond. Rothgery had no money
for a lawyer and made several unheeded oral and written requests for
appointed counsel. He was subsequently indicted and rearrested, his
bail was increased, and he was jailed when he could not post the bail.
Subsequently, Rothgery was assigned a lawyer, who assembled the
paperwork that prompted the indictment’s dismissal.

Rothgery then brought this 42 U. S. C. § 1983 action against respond-
ent County, claiming that if it had provided him a lawyer within a rea-
sonable time after the article 15.17 hearing, he would not have been
indicted, rearrested, or jailed. He asserts that the County’s unwritten
policy of denying appointed counsel to indigent defendants out on bond
until an indictment is entered violates his Sixth Amendment right to
counsel. The District Court granted the County summary judgment,
and the Fifth Circuit affirmed, considering itself bound by Circuit prece-
dent to the effect that the right to counsel did not attach at the article
15.17 hearing because the relevant prosecutors were not aware of, or
involved in, Rothgery’s arrest or appearance at the hearing, and there
was no indication that the officer at Rothgery’s appearance had any
power to commit the State to prosecute without a prosecutor’s knowl-
edge or involvement.

Held: A criminal defendant’s initial appearance before a magistrate,
where he learns the charge against him and his liberty is subject to
restriction, marks the initiation of adversary judicial proceedings that
trigger attachment of the Sixth Amendment right to counsel. Attach-
ment does not also require that a prosecutor (as distinet from a police
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officer) be aware of that initial proceeding or involved in its conduct.
Pp. 198-213.

(a) Texas’s article 15.17 hearing marks the point of attachment, with
the consequent state obligation to appoint counsel within a reasonable
time once a request for assistance is made. This Court has twice held
that the right to counsel attaches at the initial appearance before a judi-
cial officer at which a defendant is told of the formal accusation against
him and restrictions are imposed on his liberty. See Michigan v. Jack-
somn, 475 U. S. 625, 629, n. 3; Brewer v. Williams, 430 U. S. 387, 398-
399. Rothgery’s hearing was an initial appearance: he was taken
before a magistrate, informed of the formal accusation against him, and
sent to jail until he posted bail. Thus, Brewer and Jackson control.
Pp. 198-203.

(b) In McNeil v. Wisconsin, 501 U. S. 171, 180-181, the Court reaf-
firmed that “[t]he Sixth Amendment right to counsel attaches at the
first formal proceeding against an accused,” and observed that “in most
States . . . free counsel is made available at that time.” That observa-
tion remains true today. The overwhelming consensus practice con-
forms to the rule that the first formal proceeding is the point of attach-
ment. The Court is advised without contradiction that not only the
Federal Government, including the District of Columbia, but 43 States
take the first step toward appointing counsel before, at, or just after
initial appearance. To the extent the remaining 7 States have been
denying appointed counsel at that time, they are a distinct minority.
Pp. 203-205.

(¢) Neither the Fifth Circuit nor the County offers an acceptable jus-
tification for the minority practice. Pp. 205-212.

(1) The Fifth Circuit found the determining factor to be that no
prosecutor was aware of Rothgery’s article 15.17 hearing or involved in
it. This prosecutorial awareness standard is wrong. Neither Brewer
nor Jackson said a word about the prosecutor’s involvement as a rele-
vant fact, much less a controlling one. Those cases left no room for
the factual enquiry the Circuit would require, and with good reason: an
attachment rule that turned on determining the moment of a prosecu-
tor’s first involvement would be “wholly unworkable and impossible to
administer,” Escobedo v. Illinois, 378 U. S. 478, 496. The Fifth Circuit
derived its rule from the statement, in Kirby v. Illinois, 406 U. S. 682,
689, that the right to counsel attaches when the government has “com-
mitted itself to prosecute.” But what counts as such a commitment is
an issue of federal law unaffected by allocations of power among state
officials under state law, cf. Moran v. Burbine, 475 U. S. 412, 429, n. 3,
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and under the federal standard, an accusation filed with a judicial officer
is sufficiently formal, and the government’s commitment to prosecute
it sufficiently concrete, when the accusation prompts arraignment and
restrictions on the accused’s liberty, see, e.g., Kirby, supra, at 689.
Pp. 205-208.

(2) The County relies on United States v. Gouveia, 467 U. S. 180, in
arguing that in considering the initial appearance’s significance, this
Court must ignore prejudice to a defendant’s pretrial liberty, it being
the concern, not of the right to counsel, but of the speedy-trial right
and the Fourth Amendment. But the County’s suggestion that Fifth
Amendment protections at the early stage obviate attachment of the
Sixth Amendment right at initial appearance was refuted by Jackson,
supra, at 629, n. 3. And since the Court is not asked to extend
the right to counsel to a point earlier than formal judicial proceedings
(as in Gouweia), but to defer it to those proceedings in which a prose-
cutor is involved, Gouveia does not speak to the question at issue.
Pp. 208-210.

(3) The County’s third tack gets it no further. Stipulating that the
properly formulated test is whether the State has objectively committed
itself to prosecute, the County says that prosecutorial involvement is
but one form of evidence of such commitment and that others include
(1) the filing of formal charges or the holding of an adversarial prelimi-
nary hearing to determine probable cause to file such charges, and (2) a
court appearance following arrest on an indictment. KEither version
runs up against Brewer and Jackson: an initial appearance following a
charge signifies a sufficient commitment to prosecute regardless of a
prosecutor’s participation, indictment, information, or what the County
calls a “formal” complaint. The County’s assertions that Brewer and
Jackson are “vague” and thus of limited, if any, precedential value are
wrong. Although the Court in those cases saw no need for lengthy
disquisitions on the initial appearance’s significance, that was because it
found the attachment issue an easy one. See, e. g., Brewer, supra, at
399. Pp. 210-212.

491 F. 3d 293, vacated and remanded.

SOUTER, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and STEVENS, SCALIA, KENNEDY, GINSBURG, BREYER, and ALITO,
JJ., joined. ROBERTS, C. J., filed a concurring opinion, in which SCALIA,
J., joined, post, p. 213. AwLITO, J., filed a concurring opinion, in which
ROBERTS, C. J.,, and SCALIA, J., joined, post, p. 213. THOMAS, J., filed a
dissenting opinion, post, p. 218.
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Danielle Spinellt argued the cause for petitioner. With
her on the briefs were Seth P. Waxman, Craig Goldblatt,
Andrea Marsh, and William Christian.

Gregory S. Coleman argued the cause for respondent.
With him on the brief were Edward C. Dawson, Marc S.
Tabolsky, and Charles S. Frigerio.™

JUSTICE SOUTER delivered the opinion of the Court.

This Court has held that the right to counsel guaranteed
by the Sixth Amendment applies at the first appearance be-
fore a judicial officer at which a defendant is told of the for-
mal accusation against him and restrictions are imposed on
his liberty. See Brewer v. Williams, 430 U. S. 387, 398-399
1977); Michigan v. Jackson, 475 U. S. 625, 629, n. 3 (1986).
The question here is whether attachment of the right also
requires that a public prosecutor (as distinct from a police

*Briefs of amici curiae urging reversal were filed for the American Bar
Association by William H. Neukom and Jeffrey T. Green,; for the Brennan
Center for Justice et al. by Anthony J. Franze and Son B. Nguyen; for
the National Association of Criminal Defense Lawyers by Ian Heath Ger-
shengorn and Pamela Harris; and for Twenty-four Professors of Law by
Christopher J. Wright and Timothy J. Simeone.

Briefs of amici curiae urging affirmance were filed for the State of
Texas et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz,
Solicitor General, Kent C. Sullivan, First Assistant Attorney General,
Thomas M. Lipovski, Danica L. Milios, and Susanna G. Dokupil, Assist-
ant Solicitors General, and Eric J. R. Nichols, Deputy Attorney General,
by Roberto J. Sanchez-Ramos, Secretary of Justice of Puerto Rico, and by
the Attorneys General for their respective States as follows: Troy King of
Alabama, John W. Suthers of Colorado, Mark J. Bennett of Hawaii, Tom
Miller of Towa, G. Steven Rowe of Maine, Jim Hood of Mississippi, Mike
McGrath of Montana, Catherine Cortez Masto of Nevada, Kelly A. Ayotte
of New Hampshire, W. A. Drew Edmondson of Oklahoma, Hardy Myers
of Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster
of South Carolina, Lawrence E. Long of South Dakota, Robert E. Cooper,
Jr., of Tennessee, Mark L. Shurtleff of Utah, and Robert F. McDonmnell of
Virginia; and for the Texas Association of Counties et al. by Alan Keith
Curry.
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officer) be aware of that initial proceeding or involved in its
conduct. We hold that it does not.

I
A

Although petitioner Walter Rothgery has never been con-
victed of a felony,! a criminal background check disclosed an
erroneous record that he had been, and on July 15, 2002,
Texas police officers relied on this record to arrest him as a
felon in possession of a firearm. The officers lacked a war-
rant, and so promptly brought Rothgery before a magistrate,
as required by Tex. Code Crim. Proc. Ann., Art. 14.06(a)
(Vernon Supp. 2007).2 Texas law has no formal label for this
initial appearance before a magistrate, see 41 G. Dix & R.
Dawson, Texas Practice Series: Criminal Practice and Proce-
dure §15.01 (2d ed. 2001), which is sometimes called the “ar-
ticle 15.17 hearing,” see, e. g., Kirk v. State, 199 S. W. 3d 467,
476-477 (Tex. App. 2006); it combines the Fourth Amend-
ment’s required probable-cause determination?® with the set-
ting of bail, and is the point at which the arrestee is formally
apprised of the accusation against him, see Tex. Code Crim.
Proc. Ann., Art. 15.17(a) (Vernon Supp. 2007).

1“[Flelony charges . .. had been dismissed after Rothgery completed a
diversionary program, and both sides agree that [he] did not have a felony
conviction.” 491 F. 3d 293, 294 (CA5 2007) (case below).

2 A separate article of the Texas Code of Criminal Procedure requires
prompt presentment in the case of arrests under warrant as well. See
Art. 15.17(a) (West Supp. 2007). Whether the arrest is under warrant or
warrantless, article 15.17 details the procedures a magistrate must follow
upon presentment. See Art. 14.06(a) (in cases of warrantless arrest,
“[tIThe magistrate shall immediately perform the duties described in Arti-
cle 15.17 of this Code”).

3See Gerstein v. Pugh, 420 U. 8. 103, 113-114 (1975) (“[A] policeman’s
on-the-scene assessment of probable cause provides legal justification for
arresting a person suspected of crime, and for a brief period of detention
to take the administrative steps incident to arrest[,] . . . [but] the Fourth
Amendment requires a judicial determination of probable cause as a pre-
requisite to extended restraint of liberty following arrest”).
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Rothgery’s article 15.17 hearing followed routine. The ar-
resting officer submitted a sworn “Affidavit Of Probable
Cause” that described the facts supporting the arrest and
“charge[d] that . . . Rothgery . .. commit[ted] the offense of
unlawful possession of a firearm by a felon—3rd degree fel-
ony [Tex. Penal Code Ann. §46.04],” App. to Pet. for Cert.
33a. After reviewing the affidavit, the magistrate “deter-
mined that probable cause existed for the arrest.” Id., at
34a. The magistrate informed Rothgery of the accusation,
set his bail at $5,000, and committed him to jail, from which
he was released after posting a surety bond. The bond,
which the Gillespie County deputy sheriff signed, stated that
“Rothgery stands charged by complaint duly filed . . . with
the offense of a . . . felony, to wit: Unlawful Possession of a
Firearm by a Felon.” Id., at 39a. The release was condi-
tioned on the defendant’s personal appearance in trial court
“for any and all subsequent proceedings that may be had
relative to the said charge in the course of the criminal action
based on said charge.” Ibid.

Rothgery had no money for a lawyer and made several
oral and written requests for appointed counsel,* which went
unheeded.” The following January, he was indicted by a
Texas grand jury for unlawful possession of a firearm by a
felon, resulting in rearrest the next day, and an order in-
creasing bail to $15,000. When he could not post it, he was
put in jail and remained there for three weeks.

On January 23, 2003, six months after the article 15.17
hearing, Rothgery was finally assigned a lawyer, who
promptly obtained a bail reduction (so Rothgery could get

4Because respondent Gillespie County obtained summary judgment in
the current case, we accept as true that Rothgery made multiple requests.

5Rothgery also requested counsel at the article 15.17 hearing itself, but
the magistrate informed him that the appointment of counsel would delay
setting bail (and hence his release from jail). Given the choice of proceed-
ing without counsel or remaining in custody, Rothgery waived the right to
have appointed counsel present at the hearing. See 491 F. 3d, at 295, n. 2.
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out of jail), and assembled the paperwork confirming that
Rothgery had never been convicted of a felony. Counsel re-
layed this information to the district attorney, who in turn
filed a motion to dismiss the indictment, which was granted.

B

Rothgery then brought this 42 U.S.C. §1983 action
against respondent Gillespie County (County), claiming that
if the County had provided a lawyer within a reasonable time
after the article 15.17 hearing, he would not have been in-
dicted, rearrested, or jailed for three weeks. The County’s
failure is said to be owing to its unwritten policy of denying
appointed counsel to indigent defendants out on bond until
at least the entry of an information or indictment.® Roth-
gery sees this policy as violating his Sixth Amendment right
to counsel.”

The District Court granted summary judgment to the
County, see 413 F. Supp. 2d 806, 807 (WD Tex. 2006), and the
Court of Appeals affirmed, see 491 F. 3d 293, 294 (CA5 2007).
The Court of Appeals felt itself bound by Circuit precedent,
see 1d., at 296-297 (citing Lomax v. Alabama, 629 F. 2d 413
(CA5 1980), and McGee v. Estelle, 625 F. 2d 1206 (CA5 1980)),
to the effect that the Sixth Amendment right to counsel did
not attach at the article 15.17 hearing, because “the relevant
prosecutors were not aware of or involved in Rothgery’s ar-
rest or appearance before the magistrate on July 16, 2002,”
and “[t]here is also no indication that the officer who filed the

SRothgery does not challenge the County’s written policy for appoint-
ment of counsel, but argues that the County was not following that policy
in practice. See 413 F. Supp. 2d 806, 809-810 (WD Tex. 2006).

“Such a policy, if proven, arguably would also be in violation of Texas
state law, which appears to require appointment of counsel for indigent
defendants released from custody, at the latest, when the “first court ap-
pearance” is made. See Tex. Code Crim. Proc. Ann., Art. 1.051(j) (Vernon
Supp. 2007). See also Brief for Texas Association of Counties et al. as
Amici Curiae 13 (asserting that Rothgery “was statutorily entitled to the
appointment of counsel within three days after having requested it”).
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probable cause affidavit at Rothgery’s appearance had any
power to commit the state to prosecute without the knowl-
edge or involvement of a prosecutor,” 491 F. 3d, at 297.
We granted certiorari, 552 U. S. 1061 (2007), and now va-
cate and remand.
II

The Sixth Amendment right of the “accused” to assistance
of counsel in “all criminal prosecutions”® is limited by its
terms: “it does not attach until a prosecution is commenced.”
McNeil v. Wisconsin, 501 U.S. 171, 175 (1991); see also
Moran v. Burbine, 475 U. S. 412, 430 (1986). We have, for
purposes of the right to counsel, pegged commencement to
“‘the initiation of adversary judicial criminal proceedings—
whether by way of formal charge, preliminary hearing, in-
dictment, information, or arraignment,”” United States v.
Gouveia, 467 U. S. 180, 188 (1984) (quoting Kirby v. Illinois,
406 U. S. 682, 689 (1972) (plurality opinion)). The rule is not
“mere formalism,” but a recognition of the point at which
“the government has committed itself to prosecute,” “the ad-
verse positions of government and defendant have solidi-
fied,” and the accused “finds himself faced with the prosecu-
torial forces of organized society, and immersed in the
intricacies of substantive and procedural criminal law.”
Kirby, supra, at 689. The issue is whether Texas’s article
15.17 hearing marks that point, with the consequent state
obligation to appoint counsel within a reasonable time once
a request for assistance is made.

A

When the Court of Appeals said no, because no prosecutor
was aware of Rothgery’s article 15.17 hearing or involved in
it, the court effectively focused not on the start of adversar-

8The Sixth Amendment provides that “[iln all criminal prosecutions, the
accused shall enjoy the right . . . to have the Assistance of Counsel for
his defence.”
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ial judicial proceedings, but on the activities and knowledge
of a particular state official who was presumably otherwise
occupied. This was error.

As the Court of Appeals recognized, see 491 F. 3d, at 298,
we have twice held that the right to counsel attaches at the
initial appearance before a judicial officer, see Jackson, 475
U. S., at 629, n. 3; Brewer, 430 U. S., at 399. This first time
before a court, also known as the “‘preliminary arraign-
ment’” or “‘arraignment on the complaint,”” see 1 W. La-
Fave, J. Israel, N. King, & O. Kerr, Criminal Procedure
§1.4(g), p. 135 (3d ed. 2007), is generally the hearing at which
“the magistrate informs the defendant of the charge in the
complaint, and of various rights in further proceedings,” and
“determine[s] the conditions for pretrial release,” ibid. Tex-
as’s article 15.17 hearing is an initial appearance: Rothgery
was taken before a magistrate, informed of the formal accu-
sation against him, and sent to jail until he posted bail. See
supra, at 195-196.° Brewer and Jackson control.

The Brewer defendant surrendered to the police after a
warrant was out for his arrest on a charge of abduction. He

9The Court of Appeals did not resolve whether the arresting officer’s
formal accusation would count as a “formal complaint” under Texas state
law. See 491 F. 3d, at 298-300 (noting the confusion in the Texas state
courts). But it rightly acknowledged (albeit in considering the separate
question whether the complaint was a “formal charge”) that the constitu-
tional significance of judicial proceedings cannot be allowed to founder on
the vagaries of state criminal law, lest the attachment rule be rendered
utterly “vague and unpredictable.” Virginia v. Moore, 553 U. S. 164, 175
(2008). See 491 F. 3d, at 300 (“[W]e are reluctant to rely on the formalis-
tic question of whether the affidavit here would be considered a ‘complaint’
or its functional equivalent under Texas case law and Article 15.04 of the
Texas Code of Criminal Procedures—a question to which the answer is
itself uncertain. Instead, we must look to the specific circumstances of
this case and the nature of the affidavit filed at Rothgery’s appearance
before the magistrate” (footnote omitted)). What counts is that the com-
plaint filed with the magistrate accused Rothgery of committing a particu-
lar crime and prompted the judicial officer to take legal action in response
(here, to set the terms of bail and order the defendant locked up).
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was then “arraigned before a judge . .. on the outstanding
arrest warrant,” and at the arraignment, “[t]he judge advised
him of his Miranda [v. Arizona, 384 U. S. 436 (1966),] rights
and committed him to jail.” Brewer, 430 U.S., at 391.
After this preliminary arraignment, and before an indict-
ment on the abduction charge had been handed up, police
elicited incriminating admissions that ultimately led to an
indictment for first-degree murder. Because neither of the
defendant’s lawyers had been present when the statements
were obtained, the Court found it “clear” that the defendant
“was deprived of . . . the right to the assistance of counsel.”
Id., at 397-398. In plain terms, the Court said that “[t]here
can be no doubt in the present case that judicial proceedings
had been initiated” before the defendant made the incrimi-
nating statements. Id., at 399. Although it noted that the
State had conceded the issue, the Court nevertheless held
that the defendant’s right had clearly attached for the reason
that “[a] warrant had been issued for his arrest, he had been
arraigned on that warrant before a judge in a . . . courtroom,
and he had been committed by the court to confinement in
jail.”  Ibid.1°

The dissent says that “Brewer’s attachment holding is indisputably
no longer good law” because “we have subsequently held that the Sixth
Amendment right to counsel is ‘ “offense specific,”’” post, at 230 (opinion
of THOMAS, J.) (quoting Texas v. Cobb, 532 U. S. 162, 164 (2001)), 7. e., that
it does not “exten[d] to crimes that are ‘factually related’ to those that
have actually been charged,” id., at 167. It is true that Brewer appears
to have assumed that attachment of the right with respect to the abduc-
tion charge should prompt attachment for the murder charge as well.
But the accuracy of the dissent’s assertion ends there, for nothing in Cobd’s
conclusion that the right is offense specific casts doubt on Brewer’s sepa-
rate, emphatic holding that the initial appearance marks the point at which
the right attaches. Nor does Cobb reflect, as the dissent suggests, see
post, at 230-231, a more general disapproval of our opinion in Brewer.
While Brewer failed even to acknowledge the issue of offense specificity,
it spoke clearly and forcefully about attachment. Cobb merely declined
to follow Brewer’s unmentioned assumption, and thus it lends no support
to the dissent’s claim that we should ignore what Brewer explicitly said.
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In Jackson, the Court was asked to revisit the question
whether the right to counsel attaches at the initial appear-
ance, and we had no more trouble answering it the second
time around. Jackson was actually two consolidated cases,
and although the State conceded that respondent Jackson’s
arraignment “represented the initiation of formal legal pro-
ceedings,” 475 U. S., at 629, n. 3, it argued that the same was
not true for respondent Bladel. In briefing us, the State
explained that “[iln Michigan, any person charged with a fel-
ony, after arrest, must be brought before a Magistrate or
District Court Judge without unnecessary delay for his ini-
tial arraignment.” Brief for Petitioner in Michigan v. Bla-
del, O. T. 1985, No. 84-1539, p. 24. The State noted that
“Iwlhile [Bladel] had been arraigned . . ., there is also a
second arraignment in Michigan procedure . . ., at which
time defendant has his first opportunity to enter a plea in a
court with jurisdiction to render a final decision in a felony
case.” Id., at 25. The State contended that only the latter
proceeding, the “arraignment on the information or indict-
ment,” Y. Kamisar, W. LaFave, J. Israel, & N. King, Modern
Criminal Procedure 28 (9th ed. 1999) (emphasis deleted),
should trigger the Sixth Amendment right.!! “The defend-

UThe State continued to press this contention at oral argument. See
Tr. of Oral Arg. in Michigan v. Jackson, O. T. 1985, No. 84-1531 etc., p. 4
(“[TThe Michigan Supreme Court held that if a defendant, while at his
initial appearance before a magistrate who has no jurisdiction to accept a
final plea in the case, whose only job is ministerial, in other words to
advise a defendant of the charge against him, set bond if bond is appro-
priate, and to advise him of his right to counsel and to get the administra-
tive process going if he’s indigent, the Michigan Supreme Court said if
the defendant asked for appointed counsel at that stage, the police are
forevermore precluded from initiating interrogation of that defendant”);
id., at 8 (“First of all, as a practical matter, at least in our courts, the
police are rarely present for arraignment, for this type of an arraignment,
for an initial appearance, I guess we should use the terminology. . . . The
prosecutor is not there for initial appearance. We have people brought
through a tunnel. A court officer picks them up. They take them down
and the judge goes through this procedure. . . . There is typically nobody
from our side, if you will, there to see what’s going on”).
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ant’s rights,” the State insisted, “are fully protected in the
context of custodial interrogation between initial arraign-
ment and preliminary examination by the Fifth Amendment
right to counsel” and by the preliminary examination itself.!?
See Bladel Brief, supra, at 26.

We flatly rejected the distinction between initial arraign-
ment and arraignment on the indictment, the State’s argu-
ment being “untenable” in light of the “clear language in our
decisions about the significance of arraignment.” Jackson,
supra, at 629, n. 3. The conclusion was driven by the same
considerations the Court had endorsed in Brewer: by the
time a defendant is brought before a judicial officer, is in-
formed of a formally lodged accusation, and has restrictions
imposed on his liberty in aid of the prosecution, the State’s
relationship with the defendant has become solidly adversar-
ial. And that is just as true when the proceeding comes
before the indictment (in the case of the initial arraignment
on a formal complaint) as when it comes after it (at an ar-
raignment on an indictment).!®* See Coleman v. Alabama,

2The preliminary examination is a preindictment stage at which the
defendant is allowed to test the prosecution’s evidence against him, and to
try to dissuade the prosecutor from seeking an indictment. See Coleman
v. Alabama, 399 U. S. 1 (1970). In Texas, the defendant is notified of his
right to a preliminary hearing, which in Texas is called an “examining
trial,” at the article 15.17 hearing. See Tex. Code Crim. Proc. Ann., Art.
15.17(a). The examining trial in Texas is optional only, and the defendant
must affirmatively request it. See Reply Brief for Petitioner 25.

12The County, in its brief to this Court, suggests that although Brewer
and Jackson spoke of attachment at the initial appearance, the cases might
actually have turned on some unmentioned fact. As to Brewer, the
County speculates that an information might have been filed before the
defendant’s initial appearance. See Brief for Respondent 34-36. But as
Rothgery points out, the initial appearance in Brewer was made in munici-
pal court, and a felony information could not have been filed there. See
Reply Brief for Petitioner 11. As to Jackson, the County suggests that
the Court might have viewed Michigan’s initial arraignment as a signifi-
cant proceeding only because the defendant could make a statement at
that hearing, and because respondent Bladel did in fact purport to enter
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399 U.S. 1, 8 (1970) (plurality opinion) (right to counsel ap-
plies at preindictment preliminary hearing at which the “sole
purposes . . . are to determine whether there is sufficient
evidence against the accused to warrant presenting his case
to the grand jury, and, if so, to fix bail if the offense is bail-
able”); cf. Owen v. State, 596 So. 2d 985, 989, n. 7 (Fla. 1992)
(“The term ‘arraign’ simply means to be called before a court
officer and charged with a crime”).

B

Our latest look at the significance of the initial appearance
was McNeil, 501 U. S. 171, which is no help to the County.
In McNeil, the State had conceded that the right to counsel
attached at the first appearance before a county court com-
missioner, who set bail and scheduled a preliminary examina-
tion. See id., at 173; see also id., at 175 (“It is undisputed,
and we accept for purposes of the present case, that at the
time petitioner provided the incriminating statements at
issue, his Sixth Amendment right had attached . ..”). But
we did more than just accept the concession; we went on to
reaffirm that “[t]he Sixth Amendment right to counsel at-
taches at the first formal proceeding against an accused,”
and observed that “in most States, at least with respect
to serious offenses, free counsel is made available at that
time ....” Id. at 180-181.

That was 17 years ago, the same is true today, and the
overwhelming consensus practice conforms to the rule that
the first formal proceeding is the point of attachment. We
are advised without contradiction that not only the Federal
Government, including the District of Columbia, but 43

a plea of not guilty. See Brief for Respondent 36-37. But this attempt
to explain Jackson as a narrow holding is impossible to square with Jack-
son’s sweeping rejection of the State’s claims. It is further undermined
by the fact that the magistrate in Bladel’s case, like the one in Texas’s
article 15.17 hearing, had no jurisdiction to accept a plea of guilty to a
felony charge. See Reply Brief for Petitioner 11-12.
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States take the first step toward appointing counsel “before,
at, or just after initial appearance.” App. to Brief for Na-
tional Association of Criminal Defense Lawyers as Amicus
Curiae 1a; see id., at 1la—7a (listing jurisdictions);!* see also

14The 43 States are these: (1) Alaska: see Alaska Stat. § 18.85.100 (2006);
Alaska Rule Crim. Proc. 5 (Lexis 2006-2007); (2) Arizona: see Ariz. Rules
Crim. Proc. 4.2 (West Supp. 2007), 6.1 (West 1998); (3) Arkansas: see Ark.
Rule Crim. Proc. 8.2 (2006); Bradford v. State, 325 Ark. 278, 927 S. W. 2d
329 (1996); (4) California: see Cal. Penal Code §§858 (1985), 859 (West
Supp. 2008); In re Johnson, 62 Cal. 2d 325, 329-330, 398 P. 2d 420, 422-423
(1965); (5) Connecticut: see Conn. Gen. Stat. §54-1b (2005); Conn. Super.
Ct. Crim. Rules §§37-1, 37-3, 37-6 (West 2008); State v. Pierre, 277 Conn.
42, 95-96, 890 A. 2d 474, 507 (2006); (6) Delaware: see Del. Code Ann., Tit.
29, §4604 (2003); Del. Super. Ct. Crim. Rules 5, 44 (2008); Deputy v. State,
500 A. 2d 581 (Del. 1985); (7) Florida: see Fla. Rule Crim. Proc. 3.111 (West
2007); (8) Georgia: see Ga. Code Ann. §§17-4-26 (2004), 17-12-23 (Supp.
2007); O’Kelley v. State, 278 Ga. 564, 604 S. E. 2d 509 (2004); (9) Hawaii:
see Haw. Rev. Stat. §§802-1, 803-9 (1993); (10) Idaho: see Idaho Crim.
Rules 5, 44 (Lexis 2007); Idaho Code §19-852 (Lexis 2004); (11) Illinois:
see Ill. Comp. Stat., ch. 725, §5/109-1 (2006); (12) Indiana: see Ind. Code
§§35-33-7-5, 35-33-7-6 (West 2004); (13) Iowa: see Iowa Rules Crim.
Proc. §§2.2, 2.28 (West 2008); (14) Kentucky: see Ky. Rule Crim. Proc. 3.05
(Lexis 2008); (15) Louisiana: see La. Code Crim. Proc. Ann., Art 230.1
(West Supp. 2008); (16) Maine: see Me. Rule Crim. Proc. 5C (West 2007);
(17) Maryland: see Md. Ann. Code, Art. 27TA, §4 (Lexis Supp. 2007); Md.
Rule 4-214 (Lexis 2008); McCarter v. State, 363 Md. 705, 770 A. 2d 195
(2001); (18) Massachusetts: see Mass. Rule Crim. Proc. 7 (West 2006); (19)
Michigan: see Mich. Rule Crim. Proc. 6.005 (West 2008); (20) Minnesota:
see Minn. Rules Crim. Proc. 5.01, 5.02 (2006); (21) Mississippi: see Jimpson
v. State, 532 So. 2d 985 (Miss. 1988); (22) Missouri: see Mo. Rev. Stat.
§600.048 (2000); (23) Montana: see Mont. Code Ann. § 46-8-101 (2007); (24)
Nebraska: see Neb. Rev. Stat. § 29-3902 (1995); (25) Nevada: see Nev. Rev.
Stat. §178.397 (2007); (26) New Hampshire: see N. H. Rev. Stat. Ann.
§604-A:3 (2001); (27) New Jersey: see N. J. Rule Crim. Proc. 3:4-2 (West
2008); State v. Tucker, 137 N. J. 259, 645 A. 2d 111 (1994); (28) New Mexico:
see N. M. Stat. Ann. §31-16-3 (2000); (29) New York: see N. Y. Crim. Proc.
Law Ann. §180.10 (West 2007); (30) North Carolina: see N. C. Gen. Stat.
Ann. §T7A-451 (Lexis 2007); (31) North Dakota: see N. D. Rules Crim.
Proc. 5, 44 (Lexis 2008-2009); (32) Ohio: see Ohio Rules Crim. Proc. 5, 44
(Lexis 2006); (33) Oregon: see Ore. Rev. Stat. §§135.010, 135.040, 135.050
(2007); (34) Pennsylvania: see Pa. Rules Crim. Proc. 122, 519 (West 2008);
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Brief for American Bar Association as Amicus Curiae 5-8
(describing the ABA’s position for the past 40 years that
counsel should be appointed “certainly no later than the ac-
cused’s initial appearance before a judicial officer”). And
even in the remaining seven States (Alabama, Colorado, Kan-
sas, Oklahoma, South Carolina, Texas, and Virginia) the prac-
tice is not free of ambiguity. See App. to Brief for National
Association of Criminal Defense Lawyers as Amicus Curiae
ba—Ta (suggesting that the practice in Alabama, Kansas,
South Carolina, and Virginia might actually be consistent
with the majority approach); see also n. 7, supra. In any
event, to the extent these States have been denying ap-
pointed counsel on the heels of the first appearance, they are
a distinct minority.

C

The only question is whether there may be some arguable
justification for the minority practice. Neither the Court of
Appeals in its opinion, nor the County in its briefing to us,
has offered an acceptable one.

1

The Court of Appeals thought Brewer and Jackson could
be distinguished on the ground that “neither case addressed
the issue of prosecutorial involvement,” and the cases were
thus “neutral on the point,” 491 F. 3d, at 298. With Brewer
and Jackson distinguished, the court then found itself bound

(35) Rhode Island: see R. I. Dist. Ct. Rules Crim. Proc. 5, 44 (2007); (36)
South Dakota: see S. D. Rule Crim. Proc. § 23A-40-6 (2007); (37) Tennes-
see: see Tenn. Rule Crim. Proc. 44 (2007); (38) Utah: see Utah Code Ann.
§77-32-302 (Lexis Supp. 2007); (39) Vermont: see Vt. Stat. Ann., Tit. 13,
§5234 (1998); Vt. Rules Crim. Proc. 5, 44 (2003); (40) Washington: see
Wash. Super. Ct. Crim. Rule 3.1 (West 2008); (41) West Virginia: see W. Va.
Code Ann. §50-4-3 (Lexis 2000); State v. Barrow, 178 W. Va. 406, 359
S. E. 2d 844 (1987); (42) Wisconsin: see Wis. Stat. § 967.06 (2003-2004); (43)
Wyoming: see Wyo. Stat. Ann. § 7-6-105 (2007); Wyo. Rules Crim. Proc. 5,
44 (2007).
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by Circuit precedent that “‘an adversary criminal proceed-
ing has not begun in a case where the prosecution officers
are unaware of either the charges or the arrest.”” 491 F. 3d,
at 297 (quoting McGee v. Estelle, 625 F. 3d 1206, 1208 (CA5
1980)). Under this standard of prosecutorial awareness, at-
tachment depends not on whether a first appearance has
begun adversary judicial proceedings, but on whether the
prosecutor had a hand in starting it. That standard is
wrong.

Neither Brewer nor Jackson said a word about the prose-
cutor’s involvement as a relevant fact, much less a controlling
one. Those cases left no room for the factual enquiry the
Court of Appeals would require, and with good reason: an
attachment rule that turned on determining the moment of
a prosecutor’s first involvement would be “wholly unwork-
able and impossible to administer,” Escobedo v. Illinots, 378
U.S. 478, 496 (1964) (White, J., dissenting), guaranteed to
bog the courts down in prying enquiries into the communica-
tion between police (who are routinely present at defendants’
first appearances) and the State’s attorneys (who are not),
see Brief for Petitioner 39-41. And it would have the prac-
tical effect of resting attachment on such absurd distinctions
as the day of the month an arrest is made, see Brief for Bren-
nan Center of Justice et al. as Amici Curiae 10 (explaining
that “jails may be required to report their arrestees to
county prosecutor offices on particular days” (citing Tex.
Code Crim. Proc. Ann., Art. 2.19 (Vernon 2005))); or “the
sophistication, or lack thereof, of a jurisdiction’s computer
intake system,” Brief for Brennan Center, supra, at 11;
see also id., at 10-12 (noting that only “[s]Jome Texas counties
. . . have computer systems that provide arrest and deten-
tion information simultaneously to prosecutors, law enforce-
ment officers, jail personnel, and clerks. Prosecutors in
these jurisdictions use the systems to pre-screen cases early
in the process before an initial appearance” (citing D. Car-
michael, M. Gilbert, & M. Voloudakis, Texas A&M U., Public
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Policy Research Inst., Evaluating the Impact of Direct
Electronic Filing in Criminal Cases: Closing the Paper Trap
2-3 (2006), online at http:/www.courts.state.tx.us/tfid/pdf/
FinalReport7-12-06wackn. pdf (as visited June 19, 2008, and
available in Clerk of Court’s case file))).

It is not that the Court of Appeals believed that any such
regime would be desirable, but it thought originally that its
rule was implied by this Court’s statement that the right
attaches when the government has “committed itself to pros-
ecute.” Kirby, 406 U.S., at 689 (plurality opinion). The
Court of Appeals reasoned that because “the decision not to
prosecute is the quintessential function of a prosecutor”
under Texas law, 491 F. 3d, at 297 (internal quotation marks
omitted), the State could not commit itself to prosecution
until the prosecutor signaled that it had.

But what counts as a commitment to prosecute is an issue
of federal law unaffected by allocations of power among state
officials under a State’s law, cf. Moran, 475 U. S., at 429, n. 3
(“[TThe type of circumstances that would give rise to the
right would certainly have a federal definition”), and under
the federal standard, an accusation filed with a judicial offi-
cer is sufficiently formal, and the government’s commitment
to prosecute it sufficiently concrete, when the accusation
prompts arraignment and restrictions on the accused’s lib-
erty to facilitate the prosecution, see Jackson, 475 U. S., at
629, n. 3; Brewer, 430 U. S., at 399; Kirby, supra, at 689 (plu-
rality opinion); see also n. 9, supra. From that point on, the
defendant is “faced with the prosecutorial forces of organized
society, and immersed in the intricacies of substantive and
procedural criminal law” that define his capacity and control
his actual ability to defend himself against a formal accusa-
tion that he is a criminal. Kirby, supra, at 689 (plurality
opinion). By that point, it is too late to wonder whether he
is “accused” within the meaning of the Sixth Amendment,
and it makes no practical sense to deny it. See Grano,
Rhode Island v. Inmis: A Need to Reconsider the Constitu-
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tional Premises Underlying the Law of Confessions, 17 Am.
Crim. L. Rev. 1, 31 (1979) (“[1]t would defy common sense to
say that a criminal prosecution has not commenced against
a defendant who, perhaps incarcerated and unable to afford
judicially imposed bail, awaits preliminary examination on
the authority of a charging document filed by the prosecutor,
less typically by the police, and approved by a court of law”
(internal quotation marks omitted)). All of this is equally
true whether the machinery of prosecution was turned on by
the local police or the state attorney general. In this case,
for example, Rothgery alleges that after the initial appear-
ance, he was “unable to find any employment for wages” be-
cause “all of the potential employers he contacted knew or
learned of the criminal charge pending against him.” Origi-
nal Complaint in No. 1:04-CV-00456-LY (WD Tex., July 15,
2004), p. 5. One may assume that those potential employers
would still have declined to make job offers if advised that
the county prosecutor had not filed the complaint.

2

The County resists this logic with the argument that in
considering the significance of the initial appearance, we
must ignore prejudice to a defendant’s pretrial liberty, rea-
soning that it is the concern, not of the right to counsel, but
of the speedy-trial right and the Fourth Amendment. See
Brief for Respondent 47-51.  And it cites Gouveia, 467 U. S.
180, in support of its contention. See Brief for Respondent
49; see also Brief for State of Texas et al. as Amici Curiae
8-9. We think the County’s reliance on Gouwveia is mis-
placed, and its argument mistaken.

The defendants in Gouveia were prison inmates, suspected
of murder, who had been placed in an administrative deten-
tion unit and denied counsel up until an indictment was filed.
Although no formal judicial proceedings had taken place
prior to the indictment, see 467 U. S., at 185, the defendants
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argued that their administrative detention should be treated
as an accusation for purposes of the right to counsel because
the Government was actively investigating the crimes. We
recognized that “because an inmate suspected of a crime is
already in prison, the prosecution may have little incentive
promptly to bring formal charges against him, and that the
resulting preindictment delay may be particularly prejudi-
cial to the inmate,” id., at 192, but we noted that statutes of
limitation and protections of the Fifth Amendment guarded
against delay, and that there was no basis for “depart[ing]
from our traditional interpretation of the Sixth Amendment
right to counsel in order to provide additional protections for
[the inmates],” ibid.

Gouveia’s holding that the Sixth Amendment right to
counsel had not attached has no application here. For one
thing, Gouveia does not affect the conclusion we reaffirmed
two years later in Jackson, that bringing a defendant before
a court for initial appearance signals a sufficient commitment
to prosecute and marks the start of adversary judicial pro-
ceedings. (Indeed, Jackson refutes the County’s argument
that Fifth Amendment protections at the early stage obviate
attachment of the Sixth Amendment right at initial appear-
ance. See supra, at 201-202.) And since we are not asked
to extend the right to counsel to a point earlier than formal
judicial proceedings (as in Gouwveia), but to defer it to those
proceedings in which a prosecutor is involved, Gouveia does
not speak to the question before us.

The County also tries to downplay the significance of the
initial appearance by saying that an attachment rule unquali-
fied by prosecutorial involvement would lead to the conclu-
sion “that the State has statutorily committed to prosecute
every suspect arrested by the police,” given that “state law
requires [an article 15.17 hearing] for every arrestee.” Brief
for Respondent 24 (emphasis in original). The answer,
though, is that the State has done just that, subject to the
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option to change its official mind later. The State may re-
think its commitment at any point: it may choose not to seek
indictment in a felony case, say, or the prosecutor may enter
nolle prosequi after the case gets to the jury room. But
without a change of position, a defendant subject to accusa-
tion after initial appearance is headed for trial and needs to
get a lawyer working, whether to attempt to avoid that trial
or to be ready with a defense when the trial date arrives.

3

A third tack on the County’s part, slightly different from
the one taken by the Fifth Circuit, gets it no further. The
County stipulates that “the properly formulated test is
not . . . merely whether prosecutors have had any involve-
ment in the case whatsoever, but instead whether the State
has objectively committed itself to prosecute.” Id., at 31.
It then informs us that “[plrosecutorial involvement is
merely one form of evidence of such commitment.” Ibid.
Other sufficient evidentiary indications are variously de-
scribed: first (expansively) as “the filing of formal charges . ..
by information, indictment or formal complaint, or the hold-
ing of an adversarial preliminary hearing to determine prob-
able cause to file such charges,” ibid. (citing Kirby, 406 U. S.,
at 689 (plurality opinion)); then (restrictively) as a court
appearance following “arrest . .. on an indictment or infor-
mation,” Brief for Respondent 32. Either version, in any
event, runs up against Brewer and Jackson: an initial appear-
ance following a charge signifies a sufficient commitment
to prosecute regardless of a prosecutor’s participation, in-
dictment, information, or what the County calls a “formal”
complaint.

So the County is reduced to taking aim at those cases.
Brewer and Jackson, we are told, are “vague” and thus of
“limited, if any, precedential value.” Brief for Respondent
33, 3b; see also id., at 32, n. 13 (asserting that Brewer
and Jackson “neither provide nor apply an analytical frame-
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work for determining attachment”). And, according to the
County, our cases (Brewer and Jackson aside) actually estab-
lish a “general rule that the right to counsel attaches at the
point that [what the County calls] formal charges are filed,”
Brief for Respondent 19, with exceptions allowed only in the
case of “a very limited set of specific preindictment situa-
tions,” id., at 23. The County suggests that the latter cate-
gory should be limited to those appearances at which the
aid of counsel is urgent and “‘the dangers to the accused of
proceeding without counsel’” are great. Id., at 28 (quoting
Patterson v. Illinois, 487 U. S. 285, 298 (1988)). Texas’s arti-
cle 15.17 hearing should not count as one of those situations,
the County says, because it is not of critical significance,
since it “allows no presentation of witness testimony and
provides no opportunity to expose weaknesses in the govern-
ment’s evidence, create a basis for later impeachment, or
even engage in basic discovery.” Brief for Respondent 29.

We think the County is wrong both about the clarity of
our cases and the substance that we find clear. Certainly it
is true that the Court in Brewer and Jackson saw no need
for lengthy disquisitions on the significance of the initial
appearance, but that was because it found the attachment
issue an easy one. The Court’s conclusions were not vague;
Brewer expressed “no doubt” that the right to counsel
attached at the initial appearance, 430 U. S., at 399, and Jack-
son said that the opposite result would be “untenable,” 475
U. S, at 629, n. 3.

If, indeed, the County had simply taken the cases at face
value, it would have avoided the mistake of merging the at-
tachment question (whether formal judicial proceedings have
begun) with the distinct “critical stage” question (whether
counsel must be present at a postattachment proceeding un-
less the right to assistance is validly waived). Attachment
occurs when the government has used the judicial machinery
to signal a commitment to prosecute as spelled out in Brewer
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and Jackson. Once attachment occurs, the accused at least!®
is entitled to the presence of appointed counsel during any
“critical stage” of the postattachment proceedings; what
makes a stage critical is what shows the need for counsel’s
presence.’ Thus, counsel must be appointed within a rea-
sonable time after attachment to allow for adequate repre-
sentation at any critical stage before trial, as well as at
trial itself.

The County thus makes an analytical mistake in its as-
sumption that attachment necessarily requires the occur-
rence or imminence of a critical stage. See Brief for Re-
spondent 28-30. On the contrary, it is irrelevant to
attachment that the presence of counsel at an article 15.17
hearing, say, may not be critical, just as it is irrelevant that
counsel’s presence may not be critical when a prosecutor
walks over to the trial court to file an information. As we
said in Jackson, “[t]he question whether arraignment signals
the initiation of adversary judicial proceedings . . . is distinct
from the question whether the arraignment itself is a critical
stage requiring the presence of counsel.” 475 U. S, at 630,
n. 3. Texas’s article 15.17 hearing plainly signals attach-
ment, even if it is not itself a critical stage.'”

1»We do not here purport to set out the scope of an individual’s post-
attachment right to the presence of counsel. It is enough for present
purposes to highlight that the enquiry into that right is a different one
from the attachment analysis.

16 The cases have defined critical stages as proceedings between an indi-
vidual and agents of the State (whether “formal or informal, in court or
out,” see United States v. Wade, 388 U. S. 218, 226 (1967)) that amount to
“trial-like confrontations,” at which counsel would help the accused “in
coping with legal problems or . . . meeting his adversary,” United States
v. Ash, 413 U. S. 300, 312-313 (1973); see also Massiah v. United States,
377 U. S. 201 (1964).

"The dissent likewise anticipates an issue distinct from attachment
when it claims Rothgery has suffered no harm the Sixth Amendment rec-
ognizes. Post, at 235. Whether the right has been violated and whether
Rothgery has suffered cognizable harm are separate questions from when
the right attaches, the sole question before us.
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III

Our holding is narrow. We do not decide whether the 6-
month delay in appointment of counsel resulted in prejudice
to Rothgery’s Sixth Amendment rights, and have no occasion
to consider what standards should apply in deciding this.
We merely reaffirm what we have held before and what an
overwhelming majority of American jurisdictions under-
stand in practice: a criminal defendant’s initial appearance
before a judicial officer, where he learns the charge against
him and his liberty is subject to restriction, marks the start
of adversary judicial proceedings that trigger attachment of
the Sixth Amendment right to counsel. Because the Fifth
Circuit came to a different conclusion on this threshold issue,
its judgment is vacated, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA
joins, concurring.

JUSTICE THOMAS'’s analysis of the present issue is compel-
ling, but I believe the result here is controlled by Brewer
v. Williams, 430 U. S. 387 (1977), and Michigan v. Jackson,
475 U. S. 625 (1986). A sufficient case has not been made
for revisiting those precedents, and accordingly I join the
Court’s opinion.

I also join JUSTICE ALITO’s concurrence, which correctly
distinguishes between the time the right to counsel at-
taches and the circumstances under which counsel must be
provided.

JUSTICE ALITO, with whom THE CHIEF JUSTICE and JUS-
TICE SCALIA join, concurring.

I join the Court’s opinion because I do not understand it
to hold that a defendant is entitled to the assistance of
appointed counsel as soon as his Sixth Amendment right
attaches. As I interpret our precedents, the term “attach-
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ment” signifies nothing more than the beginning of the
defendant’s prosecution. It does not mark the beginning
of a substantive entitlement to the assistance of counsel.
I write separately to elaborate on my understanding of the
term “attachment” and its relationship to the Amendment’s
substantive guarantee of “the Assistance of Counsel for
[the] defence.”

The Sixth Amendment provides in pertinent part that
“[iln all criminal prosecutions, the accused shall enjoy the
right . . . to have the Assistance of Counsel for his defence.”
The Amendment thus defines the scope of the right to coun-
sel in three ways: It provides who may assert the right (“the
accused”); when the right may be asserted (“[iln all criminal
prosecutions”); and what the right guarantees (“the right . ..
to have the Assistance of Counsel for his defence”).

It is in the context of interpreting the Amendment’s an-
swer to the second of these questions—when the right may
be asserted—that we have spoken of the right “attaching.”
In Kirby v. Illinois, 406 U. S. 682, 688 (1972), a plurality of
the Court explained that “a person’s Sixth and Fourteenth
Amendment right to counsel attaches only at or after the
time that adversary judicial proceedings have been initiated
against him.” A majority of the Court elaborated on that
explanation in Moore v. Illinots, 434 U. S. 220 (1977):

“In Kirby v. Illinois, the plurality opinion made clear
that the right to counsel announced in Wade and Gilbert
attaches only to corporeal identifications conducted at or
after the initiation of adversary judicial criminal pro-
ceedings—whether by way of formal charge, prelimi-
nary hearing, indictment, information, or arraignment.
This is so because the initiation of such proceedings
marks the commencement of the ‘criminal prosecutions’
to which alone the explicit guarantees of the Sixth
Amendment are applicable. Thus, in Kirby the plural-
ity held that the prosecution’s evidence of a robbery vic-
tim’s one-on-one stationhouse identification of an un-
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counseled suspect shortly after the suspect’s arrest was
admissible because adversary judicial criminal proceed-
ings had not yet been initiated.” Id., at 226-227 (some
internal quotation marks and citations omitted).

When we wrote in Kirby and Moore that the Sixth Amend-
ment right had “attached,” we evidently meant nothing more
than that a “criminal prosecutio[n]” had begun. Our cases
have generally used the term in that narrow fashion. See
Texas v. Cobb, 532 U. S. 162, 167 (2001); McNeil v. Wisconsin,
501 U. S. 171, 175 (1991); Michigan v. Harvey, 494 U. S. 344,
353 (1990); Satterwhite v. Texas, 486 U.S. 249, 254-255
(1988); Michigan v. Jackson, 475 U.S. 625, 629, and n. 3
(1986); Moran v. Burbine, 475 U. S. 412, 428 (1986); United
States v. Gouveia, 467 U. S. 180, 188 (1984); Edwards v. Ari-
zona, 451 U. S. 477, 480, n. 7 (1981); Doggett v. United States,
505 U. S. 647, 663, n. 2 (1992) (THOMAS, J., dissenting); Patter-
son v. Illinots, 487 U. S. 285, 303-304 (1988) (STEVENS, J.,
dissenting); United States v. Ash, 413 U. S. 300, 322 (1973)
(Stewart, J., concurring in judgment). But see Estelle v.
Smith, 451 U. S. 454, 469 (1981) (“[W]e have held that the
right to counsel granted by the Sixth Amendment means
that a person is entitled to the help of a lawyer at or after the
time that adversary judicial proceedings have been initiated
against him . . . ” (internal quotation marks omitted));
Brewer v. Williams, 430 U. S. 387, 398 (1977) (“[T]he right
to counsel granted by the Sixth and Fourteenth Amend-
ments means at least that a person is entitled to the help of
a lawyer at or after the time that judicial proceedings have
been initiated against him . ..”).

Because pretrial criminal procedures vary substantially
from jurisdiction to jurisdiction, there is room for disagree-
ment about when a “prosecution” begins for Sixth Amend-
ment purposes. As the Court notes, however, we have pre-
viously held that “arraignments” that were functionally
indistinguishable from the Texas magistration marked the
point at which the Sixth Amendment right to counsel
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“attached.” See ante, at 198-199 (discussing Jackson,
supra, and Brewer, supra).

It does not follow, however, and I do not understand the
Court to hold, that the county had an obligation to appoint an
attorney to represent petitioner within some specified period
after his magistration. To so hold, the Court would need to
do more than conclude that petitioner’s criminal prosecution
had begun. It would also need to conclude that the assist-
ance of counsel in the wake of a Texas magistration is part of
the substantive guarantee of the Sixth Amendment. That
question lies beyond our reach, petitioner having never
sought our review of it. See Pet. for Cert. i (inviting us to
decide whether the Fifth Circuit erred in concluding “that
adversary judicial proceedings . . . had not commenced, and
petitioner’s Sixth Amendment rights had not attached”). To
recall the framework laid out earlier, we have been asked
to address only the when question, not the what question.
Whereas the temporal scope of the right is defined by the
words “[i]n all eriminal prosecutions,” the right’s substantive
guarantee flows from a different textual font: the words “As-
sistance of Counsel for his defence.”

In interpreting this latter phrase, we have held that “de-
fence” means defense at trial, not defense in relation to other
objectives that may be important to the accused. See
Gouveia, supra, at 190 (“[TThe right to counsel exists to pro-
tect the accused during trial-type confrontations with the
prosecutor . . . ”); Ash, supra, at 309 (“[T]he core purpose
of the counsel guarantee was to assure ‘Assistance’ at
trial . .. ”). We have thus rejected the argument that the
Sixth Amendment entitles the criminal defendant to the as-
sistance of appointed counsel at a probable-cause hearing.
See Gerstein v. Pugh, 420 U. S. 103, 122-123 (1975) (observ-
ing that the Fourth Amendment hearing “is addressed only
to pretrial custody” and has an insubstantial effect on the
defendant’s trial rights). More generally, we have rejected
the notion that the right to counsel entitles the defendant
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to a “preindictment private investigator.” Gouveia, supra,
at 191.

At the same time, we have recognized that certain pretrial
events may so prejudice the outcome of the defendant’s
prosecution that, as a practical matter, the defendant must
be represented at those events in order to enjoy genuinely
effective assistance at trial. See, e. g., Ash, supra, at 309-
310; United States v. Wade, 388 U. S. 218, 226 (1967). Thus,
we have held that an indigent defendant is entitled to the
assistance of appointed counsel at a preliminary hearing if
“substantial prejudice . . . inheres in the . . . confrontation”
and “counsel [may] help avoid that prejudice.” Coleman v.
Alabama, 399 U.S. 1, 9 (1970) (plurality opinion) (internal
quotation marks omitted); see also White v. Maryland, 373
U. S. 59, 60 (1963) (per curiam). We have also held that the
assistance of counsel is guaranteed at a pretrial lineup, since
“the confrontation compelled by the State between the ac-
cused and the victim or witnesses to a crime to elicit iden-
tification evidence is peculiarly riddled with innumerable
dangers and variable factors which might seriously, even
crucially, derogate from a fair trial.” Wade, supra, at 228.
Other “critical stages” of the prosecution include pretrial in-
terrogation, a pretrial psychiatric exam, and certain kinds of
arraignments. See Harvey, supra, at 358, n. 4 (STEVENS,
J., dissenting); Estelle, supra, at 470-471; Coleman, supra,
at 7-8 (plurality opinion).

Weaving together these strands of authority, I interpret
the Sixth Amendment to require the appointment of counsel
only after the defendant’s prosecution has begun, and then
only as necessary to guarantee the defendant effective assist-
ance at trial. Cf. McNeil, supra, at 177-178 (“The pur-
pose of the Sixth Amendment counsel guarantee—and hence
the purpose of invoking it—is to protec[t] the unaided layman
at critical confrontations with his expert adversary, the gov-
ernment, after the adverse positions of government and de-
fendant have solidified with respect to a particular alleged
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crime” (emphasis and alteration in original; internal quota-
tion marks omitted)). It follows that defendants in Texas
will not necessarily be entitled to the assistance of counsel
within some specified period after their magistrations. See
ante, at 212 (opinion of the Court) (pointing out the “analyti-
cal mistake” of assuming “that attachment necessarily re-
quires the occurrence or imminence of a critical stage”).
Texas counties need only appoint counsel as far in advance
of trial, and as far in advance of any pretrial “critical stage,”
as necessary to guarantee effective assistance at trial.
Cf. 1bid. (“[Clounsel must be appointed within a reasonable
time after attachment to allow for adequate representation
at any critical stage before trial, as well as at trial itself”
(emphasis added)).

The Court expresses no opinion on whether Gillespie
County satisfied that obligation in this case. Petitioner has
asked us to decide only the limited question whether his
magistration marked the beginning of his “criminal prosecu-
tion]” within the meaning of the Sixth Amendment. Be-
cause I agree with the Court’s resolution of that limited
question, I join its opinion in full.

JUSTICE THOMAS, dissenting.

The Court holds today—for the first time after plenary
consideration of the question—that a criminal prosecution
begins, and that the Sixth Amendment right to counsel
therefore attaches, when an individual who has been placed
under arrest makes an initial appearance before a magistrate
for a probable-cause determination and the setting of bail.
Because the Court’s holding is not supported by the original
meaning of the Sixth Amendment or any reasonable inter-
pretation of our precedents, I respectfully dissent.

I

The Sixth Amendment provides that “[iln all criminal
prosecutions, the accused shall enjoy the right . . . to have
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the Assistance of Counsel for his defence.” The text of the
Sixth Amendment thus makes clear that the right to counsel
arises only upon initiation of a “criminal prosecutio[n].” For
that reason, the Court has repeatedly stressed that the Sixth
Amendment right to counsel “does not attach until a prosecu-
tion is commenced.” McNeil v. Wisconsin, 501 U.S. 171,
175 (1991); see also United States v. Gouveia, 467 U. S. 180,
188 (1984) (“[T]he literal language of the Amendment . . .
requires the existence of both a ‘criminal prosecutio[n]’ and
an ‘accused’”). Echoing this refrain, the Court today reiter-
ates that “[t]he Sixth Amendment right of the ‘accused’ to
assistance of counsel in ‘all criminal prosecutions’ is limited
by its terms.” Ante, at 198 (footnote omitted).

Given the Court’s repeated insistence that the right to
counsel is textually limited to “criminal prosecutions,” one
would expect the Court’s jurisprudence in this area to be
grounded in an understanding of what those words meant
when the Sixth Amendment was adopted. Inexplicably,
however, neither today’s decision nor any of the other numer-
ous decisions in which the Court has construed the right to
counsel has attempted to discern the original meaning of
“criminal prosecutio[n].” I think it appropriate to examine
what a “criminal prosecutio[n]” would have been understood
to entail by those who adopted the Sixth Amendment.

A

There is no better place to begin than with Blackstone,
“whose works constituted the preeminent authority on Eng-
lish law for the founding generation.” Alden v. Maine, 527
U.S. 706, 715 (1999). Blackstone devoted more than 100
pages of his Commentaries on the Laws of England to a dis-
cussion of the “regular and ordinary method of proceeding
in the courts of criminal jurisdiction.” 4 W. Blackstone,
Commentaries *289 (hereinafter Blackstone).

At the outset of his discussion, Blackstone organized the
various stages of a criminal proceeding “under twelve gen-
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eral heads, following each other in a progressive order.”
Ibid. The first six relate to pretrial events: “l. Arrest;
2. Commitment and bail; 3. Prosecution, 4. Process;
5. Arraignment, and it’s incidents; 6. Plea, and issue.” Ibid.
(emphasis added). Thus, the first significant fact is that
Blackstone did not describe the entire criminal process as a
“prosecution,” but rather listed prosecution as the third step
in a list of successive stages. For a more complete under-
standing of what Blackstone meant by “prosecution,” how-
ever, we must turn to chapter 23, entitled “Of the Several
Modes of Prosecution.” Id., at *301. There, Blackstone ex-
plained that—after arrest and examination by a justice of the
peace to determine whether a suspect should be discharged,
committed to prison, or admitted to bail, id., at *296—the
“next step towards the punishment of offenders is their
prosecution, or the manner of their formal accusation,” id.,
at *301 (emphasis added).

Blackstone thus provides a definition of “prosecution”: the
manner of an offender’s “formal accusation.” The modifier
“formal” is significant because it distinguishes “prosecution”
from earlier stages of the process involving a different kind
of accusation: the allegation of criminal conduct necessary
to justify arrest and detention. Blackstone’s discussion of
arrest, commitment, and bail makes clear that a person could
not be arrested and detained without a “charge” or “accusa-
tion,” 7. e., an allegation, supported by probable cause, that
the person had committed a crime. See id., at *289-*300.
But the accusation justifying arrest and detention was
clearly preliminary to the “formal accusation” that Black-
stone identified with “prosecution.” See id., at *290, *318.

By “formal accusation,” Blackstone meant, in most cases,
“indictment, the most usual and effectual means of prosecu-
tion.” Id., at *302. Blackstone defined an “indictment” as
“a written accusation of one or more persons of a crime or
misdemeanor, preferred to, and presented upon oath by, a
grand jury.” Ibid. (emphasis deleted). If the grand jury
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’”

was “satisfied of the truth of the accusation,” it endorsed
the indictment, id., at *305-*306, which was then “publicly
delivered into court,” id., at *306, “afterwards to be tried
and determined,” id., at *303, “before an officer having
power to punish the [charged] offence,” 2 T. Cunningham, A
New and Complete Law Dictionary (2d ed. 1771).

In addition to indictment, Blackstone identified two other
“methods of prosecution at the suit of the king.” 4 Black-
stone *312. The first was presentment, which, like an in-
dictment, was a grand jury’s formal accusation “of an offence,
inquirable in the Court where it [was] presented.” 5 G.
Jacob, The Law-Dictionary 278-279 (1811). The principal
difference was that the accusation arose from “the notice
taken by a grand jury of any offence from their own knowl-
edge or observation” rather than from a “bill of indictment
laid before them.” 4 Blackstone *301. The second was in-
formation, “the only species of proceeding at the suit of the
king, without a previous indictment or presentment by a
grand jury.” Id., at *308. After an information was filed,
it was “tried,” id., at *309, in the same way as an indictment:
“The same notice was given, the same process was issued,
the same pleas were allowed, the same trial by jury was had,
the same judgment was given by the same judges, as if the
prosecution had originally been by indictment,” id., at *310.

From the foregoing, the basic elements of a criminal
“prosecution” emerge with reasonable clarity. “Prosecu-
tion,” as Blackstone used the term, referred to “instituting
a criminal suit,” 7d., at *309, by filing a formal charging docu-
ment—an indictment, presentment, or information—upon
which the defendant was to be tried in a court with power to
punish the alleged offense. And, significantly, Blackstone’s
usage appears to have accorded with the ordinary meaning
of the term. See 2 N. Webster, An American Dictionary of
the English Language (1828) (defining “prosecution” as “[t]he
institution or commencement and continuance of a criminal
suit; the process of exhibiting formal charges against an of-
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fender before a legal tribunal, and pursuing them to final
judgment,” and noting that “/p/rosecutions may be by pre-
sentment, information or indictment”).

B

With Blackstone as our guide, it is significant that the
Framers used the words “criminal prosecutions” in the Sixth
Amendment rather than some other formulation such as
“criminal proceedings” or “criminal cases.” Indeed, else-
where in the Bill of Rights we find just such an alterna-
tive formulation: In contrast to the Sixth Amendment, the
Fifth Amendment refers to “criminal case[s].” U. S. Const.,
Amdt. 5 (“No person . . . shall be compelled in any criminal
case to be a witness against himself”).

In Counselman v. Hitchcock, 142 U.S. 547 (1892), the
Court indicated that the difference in phraseology was not
accidental. There the Court held that the Fifth Amend-
ment right not to be compelled to be a witness against one-
self “in any criminal case” could be invoked by a witness
testifying before a grand jury. The Court rejected the
argument that there could be no “criminal case” prior to in-
dictment, reasoning that a “criminal case” under the Fifth
Amendment is much broader than a “criminal prosecution”
under the Sixth Amendment. Id., at 563.

The following Term, the Court construed the phrase
“criminal prosecution” in a statutory context, and this time
the Court squarely held that a “prosecution” does not en-
compass preindictment stages of the criminal process. In
Virginia v. Paul, 148 U. S. 107 (1893), the Court considered
Revised Statute §643, which authorized removal to federal
court of any “‘criminal prosecution’” “‘commenced in any
court of a State’” against a federal officer. Id., at 115. The
respondent, a deputy marshal, had been arrested by Virginia
authorities on a warrant for murder and was held in county
jail awaiting his appearance before a justice of the peace
“with a view to a commitment to await the action of the
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grand jury.” Id., at 118. He filed a petition for removal of
“‘said cause’” to federal court. Ibid. The question before
the Court was whether a “ ‘criminal prosecution’” had “‘com-
menced’” within the meaning of the statute at the time the
respondent filed his removal petition.

The Court held that a criminal prosecution had not com-
menced, and that removal was therefore not authorized by
the terms of the statute. The Court noted that under Vir-
ginia law murder could be prosecuted only “by indictment
found in the county court,” and that “a justice of the peace,
upon a previous complaint, [could] do no more than to exam-
ine whether there [was] good cause for believing that the
accused [was] guilty, and to commit him for trial before the
court having jurisdiction of the offence.” Ibid. Accord-
ingly, where “no indictment was found, or other action taken,
in the county court,” there was as yet no “‘eriminal prosecu-
tion.”” Id., at 119. The appearance before the justice of
the peace did not qualify as a “prosecution”:

“Proceedings before a magistrate to commit a person
to jail, or to hold him to bail, in order to secure his ap-
pearance to answer for a crime or offence which the
magistrate has no jurisdiction himself to try, before the
court in which he may be prosecuted and tried, are but
preliminary to the prosecution, and are no more a com-
mencement of the prosecution, than is an arrest by an
officer without a warrant for a felony committed in his

presence.” Ibid.
C

The foregoing historical summary is strong evidence that
the term “criminal prosecutio[n]” in the Sixth Amendment
refers to the commencement of a criminal suit by filing for-
mal charges in a court with jurisdiction to try and punish
the defendant. And on this understanding of the Sixth
Amendment, it is clear that petitioner’s initial appearance
before the magistrate did not commence a “criminal prosecu-
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tio[n].” No formal charges had been filed. The only docu-
ment submitted to the magistrate was the arresting officer’s
affidavit of probable cause. The officer stated that he “ha[d]
good reason to believe” that petitioner was a felon and had
been “walking around [an] RV park with a gun belt on, carry-
ing a pistol, handcuffs, mace spray, extra bullets and a knife.”
App. to Pet. for Cert. 33a. The officer therefore “charge[d]”
that petitioner had “commit[ted] the offense of unlawful pos-
session of a firearm by a felon—3rd degree felony.” Ibid.
The magistrate certified that he had examined the affidavit
and “determined that probable cause existed for the arrest
of the individual accused therein.” Id., at 34a. Later that
day, petitioner was released on bail, and did not hear from
the State again until he was indicted six months later.

The affidavit of probable cause clearly was not the type of
formal accusation Blackstone identified with the commence-
ment of a ecriminal “prosecution.” Rather, it was the prelim-
inary accusation necessary to justify arrest and detention—
stages of the criminal process that Blackstone placed before
prosecution. The affidavit was not a pleading that insti-
tuted a criminal prosecution, such as an indictment, present-
ment, or information; and the magistrate to whom it was
presented had no jurisdiction to try and conviet petitioner
for the felony offense charged therein. See Teal v. State,
230 S. W. 3d 172, 174 (Tex. Crim. App. 2007) (“The Texas
Constitution requires that, unless waived by the defendant,
the State must obtain a grand jury indictment in a felony
case”); Tex. Code Crim. Proc. Ann., Arts. 4.05, 4.11(a) (Ver-
non 2005). That is most assuredly why the magistrate in-
formed petitioner that charges “will be filed” in district
court. App. to Pet. for Cert. 35a (emphasis added).

The original meaning of the Sixth Amendment, then, cuts
decisively against the Court’s conclusion that petitioner’s
right to counsel attached at his initial appearance before the
magistrate. But we are not writing on a blank slate: This
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Court has a substantial body of more recent precedent con-
struing the Sixth Amendment right to counsel.

II

As the Court notes, our cases have “pegged commence-
ment” of a criminal prosecution, ante, at 198, to “the initia-
tion of adversary judicial criminal proceedings—whether by
way of formal charge, preliminary hearing, indictment, infor-
mation, or arraignment,” Kirby v. Illinois, 406 U. S. 682, 689
(1972) (plurality opinion). The Court has repeated this for-
mulation in virtually every right-to-counsel case decided
since Kirby. Because Kirby’s formulation of the attachment
test has been accorded such precedential significance, it is
important to determine precisely what Kirby said:

“In a line of constitutional cases in this Court stem-
ming back to the Court’s landmark opinion in Powell v.
Alabama, 287 U. S. 45 [(1932)], it has been firmly estab-
lished that a person’s Sixth and Fourteenth Amendment
right to counsel attaches only at or after the time
that adversary judicial proceedings have been initiated
against him. See Powell v. Alabama, supra; Johnson
v. Zerbst, 304 U. S. 458 [(1938)]; Hamilton v. Alabama,
368 U.S. 52 [(1961)]; Gideon v. Wainwright, 372 U. S.
335 [(1963)]; White v. Maryland, 373 U. S. 59 [(1963) (per
curiam)]; Massiah v. United States, 377 U.S. 201
[(1964)]; United States v. Wade, 388 U. S. 218 [(1967)];
Gilbert v. California, 388 U. S. 263 [(1967)]; Coleman v.
Alabama, 399 U. S. 1 [(1970)].

“This is not to say that a defendant in a criminal case
has a constitutional right to counsel only at the trial it-
self. The Powell case makes clear that the right at-
taches at the time of arraignment, and the Court has
recently held that it exists also at the time of a prelimi-
nary hearing. Coleman v. Alabama, supra. But the
point is that, while members of the Court have differed
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as to existence of the right to counsel in the contexts of
some of the above cases, all of those cases have involved
points of time at or after the initiation of adversary judi-
cial criminal proceedings—whether by way of formal
charge, preliminary hearing, indictment, information, or
arraignment.” Id., at 688-689 (footnote omitted).

It is noteworthy that Kirby did not purport to announce
anything new; rather, it simply catalogued what the Court
had previously held. And the point of the plurality’s discus-
sion was that the criminal process contains stages prior to
commencement of a criminal prosecution. The holding of
the case was that the right to counsel did not apply at a
station house lineup that took place “before the defendant
had been indicted or otherwise formally charged with any
criminal offense.” Id., at 684.

Kirby gave five examples of events that initiate “adversary
judicial criminal proceedings”: formal charge, preliminary
hearing, indictment, information, and arraignment. None of
these supports the result the Court reaches today. I will
apply them seriatim. No indictment or information had
been filed when petitioner appeared before the magistrate.
Nor was there any other formal charge. Although the plu-
rality in Kirby did not define “formal charge,” there is no
reason to believe it would have included an affidavit of proba-
ble cause in that category. None of the cases on which it
relied stood for that proposition. Indeed, all of them—with
the exception of White v. Maryland, 373 U.S. 59 (1963)
(per curiam), and Coleman v. Alabama, 399 U. S. 1 (1970)—
involved postindictment proceedings. See Powell v. Ala-
bama, 287 U. S. 45, 49 (1932) (postindictment arraignment);
Johnson v. Zerbst, 304 U. S. 458, 460 (1938) (trial); Hamilton
v. Alabama, 368 U. S. 52, 53, n. 3 (1961) (postindictment ar-
raignment); Gideon v. Wainwright, 372 U. S. 335, 337 (1963)
(trial); Massiah v. United States, 377 U. S. 201 (1964) (postin-
dictment interrogation); United States v. Wade, 388 U. S. 218,
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219-220 (1967) (postindictment lineup); Gilbert v. California,
388 U. S. 263, 269 (1967) (same).

Nor was petitioner’s initial appearance a preliminary hear-
ing. The comparable proceeding in Texas is called an “ex-
amining trial.” See ante, at 202, n. 12. More importantly,
petitioner’s initial appearance was unlike the preliminary
hearings that were held to constitute “critical stages” in
White and Coleman, because it did not involve entry of a
plea, cf. White, supra, at 60, and was nonadversarial,
cf. Coleman, supra, at 9. There was no prosecutor present,
there were no witnesses to cross-examine, there was no case
to discover, and the result of the proceeding was not to bind
petitioner over to the grand jury or the trial court.

Finally, petitioner’s initial appearance was not what Kirby
described as an “arraignment.” An arraignment, in its tra-
ditional and usual sense, is a postindictment proceeding at
which the defendant enters a plea. See, e.g., W. LaFave,
J. Israel, & N. King, Criminal Procedure §1.3(n), pp. 19-20
(4th ed. 2004); 4 Blackstone *322. Although the word “ar-
raignment” is sometimes used to describe an initial appear-
ance before a magistrate, see LaFave, supra, §1.3(j), at 16,
that is not what Kirby meant when it said that the right to
counsel attaches at an “arraignment.” Rather, it meant the
traditional, postindictment arraignment where the defendant
enters a plea. This would be the most reasonable assump-
tion even if there were nothing else to go on, since that is
the primary meaning of the word, especially when used
unmodified.

But there is no need to assume. Kirby purported to de-
scribe only what the Court had already held, and none of the
cases Kirby cited involved an initial appearance. Only two
of the cases involved arraignments, and both were postin-
dictment arraignments at which the defendant entered a
plea. Hamilton, supra, at 53, n. 3; Powell, 287 U. S., at 49.
And the considerations that drove the Court’s analysis in
those cases are not present here. See id., at 57 (emphasizing
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that “from the time of their arraignment until the beginning
of their trial, when consultation, thoroughgoing investigation
and preparation were vitally important, the defendants did
not have the aid of counsel”); Hamilton, supra, at 53-55 (em-
phasizing that the defendant entered a plea and was required
to raise or waive certain defenses). Kirby’s inclusion of “ar-
raignment” in the list of adversary judicial proceedings that
trigger the right to counsel thus provides no support for the
view that the right to counsel attaches at an initial appear-
ance before a magistrate.
I11

It is clear that when Kirby was decided in 1972 there was
no precedent in this Court for the conclusion that a criminal
prosecution begins, and the right to counsel therefore at-
taches, at an initial appearance before a magistrate. The
Court concludes, however, that two subsequent decisions—
Brewer v. Williams, 430 U. S. 387 (1977), and Michigan v.
Jackson, 475 U.S. 625 (1986)—stand for that proposition.
Those decisions, which relied almost exclusively on Kirby,
cannot bear the weight the Court puts on them.!

In Brewer, the defendant challenged his conviction for
murdering a 10-year-old girl on the ground that his Sixth
Amendment right to counsel had been violated when detec-
tives elicited incriminating statements from him while trans-
porting him from Davenport, Iowa, where he had been ar-
rested on a warrant for abduction and “arraigned before a
judge . .. on the outstanding arrest warrant,” to Des Moines,

1The Court also relies on McNeil v. Wisconsin, 501 U. S. 171 (1991), to
support its assertion that the right to counsel attaches upon an initial
appearance before a magistrate. Ante, at 203. But in McNeil, the Court
expressed no view whatsoever on the attachment issue. Rather, it noted
that the issue was “undisputed,” and “accept[ed] for purposes of the pres-
ent case, that . . . [the defendant’s] Sixth Amendment right had attached.”
501 U. 8., at 175. We do not ordinarily give weight to assumptions made
in prior cases about matters that were not in dispute.
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where he was to be tried. 430 U. S., at 390-391. The prin-
cipal issue was whether the defendant had waived his right
to have counsel present during police questioning when he
voluntarily engaged one of the detectives in a “wide-ranging
conversation.” Id., at 392. He subsequently agreed to lead
the detectives to the girl’s body in response to the so-called
“‘Christian burial speech,”” in which one of the detectives
told the defendant that “‘the parents of this little girl should
be entitled to a Christian burial for the little girl who was
snatched away from them on Christmas [E]ve and mur-
dered.”” Id., at 392-393. Not surprisingly, the parties vig-
orously disputed the waiver issue, and it sharply divided
the Court.

In contrast, the question whether the defendant’s right to
counsel had attached was neither raised in the courts below
nor disputed before this Court. Nonetheless, the Court,
after quoting Kirby’s formulation of the test, offered its con-
clusory observations:

“There can be no doubt in the present case that judi-
cial proceedings had been initiated against Williams be-
fore the start of the automobile ride from Davenport to
Des Moines. A warrant had been issued for his arrest,
he had been arraigned on that warrant before a judge
in a Davenport courtroom, and he had been committed
by the court to confinement in jail. The State does not
contend otherwise.” 430 U. S., at 399.

Brewer’s cursory treatment of the attachment issue dem-
onstrates precisely why, when “an issue [is] not addressed by
the parties,” it is “imprudent of us to address it . . . with any
pretense of settling it for all time.” Metropolitan Stevedore
Co. v. Rambo, 521 U. S. 121, 136 (1997). As an initial matter,
the Court’s discussion of the facts reveals little about what
happened at the proceeding. There is no indication, for ex-
ample, whether it was adversarial or whether the defendant
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was required to enter a plea or raise or waive any defenses—
facts that earlier cases such as Hamilton, White, and Cole-
man had found significant.

Even assuming, however, that the arraignment in Brewer
was functionally identical to the initial appearance here,
Brewer offered no reasoning for its conclusion that the right
to counsel attached at such a proceeding. One is left with
the distinct impression that the Court simply saw the word
“arraignment” in Kirby’s attachment test and concluded that
the right must have attached because the defendant had
been “arraigned.” There is no indication that Brewer con-
sidered the difference between an arraignment on a warrant
and an arraignment at which the defendant pleads to the
indictment.

The Court finds it significant that Brewer expressed “‘no
doubt’” that the right had attached. Amnte, at 211 (quoting
430 U. S., at 399). There was no need for a “lengthy disqui-
sitio[n],” the Court says, because Brewer purportedly “found
the attachment issue an easy one.” Ante, at 211. What the
Court neglects to mention is that Brewer’s attachment hold-
ing is indisputably no longer good law. That is because we
have subsequently held that the Sixth Amendment right to
counsel is “offense specific,” meaning that it attaches only
to those offenses for which the defendant has been formally
charged, and not to “other offenses ‘closely related factually’
to the charged offense.” Texas v. Cobb, 532 U. S. 162, 164
(2001). Because the defendant in Brewer had been ar-
raigned only on the abduction warrant, there is no doubt
that, under Cobb, his right to counsel had not yet attached
with respect to the murder charges that were subsequently
brought. See 532 U. S., at 184 (BREYER, J., dissenting) (not-
ing that under the majority’s rule, “[the defendant’s] murder
conviction should have remained undisturbed”). But the
Court in Cobb did not consider itself bound by Brewer’s im-
plicit holding on the attachment question. See 532 U. S., at
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169 (“Constitutional rights are not defined by inferences
from opinions which did not address the question at issue”).
And here, as in Cobb, Brewer did not address the fact that
the arraignment on the warrant was not the same type of
arraignment at which the right to counsel had previously
been held to attach, and the parties did not argue the ques-
tion. Brewer is thus entitled to no more precedential weight
here than it was in Cobb.

Nor does Jackson control. In Jackson, as in Brewer, the
attachment issue was secondary. The question presented
was “not whether respondents had a right to counsel at their
postarraignment, custodial interrogations,” 475 U. S., at 629,
but “whether respondents validly waived their right to coun-
sel,” id., at 630. And, as in Brewer, the Court’s waiver hold-
ing was vigorously disputed. See 475 U.S., at 637-642
(Rehnquist, J., dissenting); see also Cobb, supra, at 174-177
(KENNEDY, J., concurring) (questioning Jackson’s vitality).
Unlike in Brewer, however, the attachment question was at
least contested in Jackson—but barely. With respect to re-
spondent Jackson, the State conceded the issue. Jackson,
supra, at 629, n. 3. And with respect to respondent Bladel,
the State had conceded the issue below, see People v. Bladel,
421 Mich. 39, 77, 365 N. W. 2d 56, 74 (1984) (Boyle, J., dissent-
ing), and raised it for the first time before this Court, devot-
ing only three pages of its brief to the question, see Brief for
Petitioner in Michigan v. Bladel, O. T. 1985, No. 84-1539,
pp- 24-26.

The Court disposed of the issue in a footnote. See Jack-
son, supra, at 629-630, n. 3. As in Brewer, the Court did
not describe the nature of the proceeding. It stated only
that the respondents were “arraigned.” 475 U.S., at 627-
628. The Court phrased the question presented in terms of
“arraignment,” id., at 626 (“The question presented by these
two cases is whether the same rule applies to a defendant
who has been formally charged with a crime and who has
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requested appointment of counsel at his arraignment”), and
repeated the words “arraignment” or “postarraignment” no
fewer than 35 times in the course of its opinion.

There is no way to know from the Court’s opinion in Jack-
son whether the arraignment at issue there was the same
type of arraignment at which the right to counsel had been
held to attach in Powell and Hamilton. Only upon examina-
tion of the parties’ briefs does it become clear that the pro-
ceeding was in fact an initial appearance. But Jackson did
not even acknowledge, much less “flatly rejec[t] the distinc-
tion between initial arraignment and arraignment on the in-
dictment.” Amnte, at 202. Instead, it offered one sentence
of analysis—“In view of the clear language in our decisions
about the significance of arraignment, the State’s argument
is untenable”—followed by a string citation to four cases,
each of which quoted Kirby. 475 U.S., at 629-630, n. 3.
For emphasis, the Court italicized the words “or arraign-
ment” in Kirby’s attachment test. 475 U. S, at 629, n. 3 (in-
ternal quotation marks omitted).

The only rule that can be derived from the face of the
opinion in Jackson is that if a proceeding is called an “ar-
raignment,” the right to counsel attaches.? That rule would

2The Court asserts that Jackson’s “conclusion was driven by the same
considerations the Court had endorsed in Brewer,” namely, that “by the
time a defendant is brought before a judicial officer, is informed of a for-
mally lodged accusation, and has restrictions imposed on his liberty in aid
of the prosecution, the State’s relationship with the defendant has become
solidly adversarial.” Ante, at 202. But Jackson said nothing of the sort.

Moreover, even looking behind the opinion, Jackson does not support
the result the Court reaches today. Respondent Bladel entered a “not
guilty” plea at his arraignment, see Brief for Petitioner in Michigan v.
Bladel, O. T. 1985, No. 84-1539, p. 4, and both Hamilton v. Alabama, 368
U. 8. 52 (1961), and White v. Maryland, 373 U. S. 59 (1963) (per curiam),
had already held that a defendant has a right to counsel when he enters a
plea. The Court suggests that this fact is irrelevant because the magis-
trate in Bladel’s case “had no jurisdiction to accept a plea of guilty to a
felony charge.” Ante, at 203, n. 13. But that distinction does not appear
in either Hamilton or White. See Hamilton, supra, at 55 (“Only the
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not govern this case because petitioner’s initial appearance
was not called an “arraignment” (the parties refer to it as
a “magistration,” Brief for Petitioner 4; Brief for Respond-
ent 5). And that would, in any case, be a silly rule. The
Sixth Amendment consequences of a proceeding should turn
on the substance of what happens there, not on what the
State chooses to call it. But the Court in Jackson did not
focus on the substantive distinction between an initial ar-
raignment and an arraignment on the indictment. Instead,
the Court simply cited Kirby and left it at that. In these
circumstances, I would recognize Jackson for what it was—
a cursory treatment of an issue that was not the primary
focus of the Court’s opinion. Surely Jackson’s footnote must
yield to our reasoned precedents.

And our reasoned precedents provide no support for the
conclusion that the right to counsel attaches at an initial ap-
pearance before a magistrate. Kirby explained why the
right attaches “after the initiation of adversary judicial erim-
inal proceedings”:

“The initiation of judicial criminal proceedings is far
from a mere formalism. It is the starting point of our
whole system of adversary criminal justice. For it is
only then that the government has committed itself to
prosecute, and only then that the adverse positions of
government and defendant have solidified. It is then
that a defendant finds himself faced with the prosecuto-
rial forces of organized society, and immersed in the in-
tricacies of substantive and procedural criminal law. It

presence of counsel could have enabled this accused to know all the de-
fenses available to him and to plead intelligently”); White, supra, at 60
(“[Pletitioner entered a plea before the magistrate and that plea was taken
at a time when he had no counsel”). Thus, the most that Jackson can
possibly be made to stand for is that the right to counsel attaches at an
initial appearance where the defendant enters a plea. And that rule
would not govern this case because petitioner did not enter a plea at his
initial appearance.
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is this point, therefore, that marks the commencement
of the ‘criminal prosecutions’ to which alone the explicit
guarantees of the Sixth Amendment are applicable.”
406 U. S., at 689-690 (plurality opinion).

None of these defining characteristics of a “criminal prose-
cution” applies to petitioner’s initial appearance before the
magistrate. The initial appearance was not an “adversary”
proceeding, and petitioner was not “faced with the prosecu-
torial forces of organized society.” Instead, he stood in front
of a “‘little glass window,’” filled out various forms, and was
read his Miranda rights. Brief for Respondent 5. The
State had not committed itself to prosecute—only a prosecu-
tor may file felony charges in Texas, see Tex. Code Crim.
Proc. Ann., Arts. 2.01, 2.02 (Vernon 2005), and there is no
evidence that any prosecutor was even aware of petitioner’s
arrest or appearance. The adverse positions of government
and defendant had not yet solidified—the State’s prosecuto-
rial officers had not yet decided whether to press charges
and, if so, which charges to press. And petitioner was not
immersed in the intricacies of substantive and procedural
criminal law—shortly after the proceeding he was free on
bail, and no further proceedings occurred until six months
later when he was indicted.

Moreover, the Court’s holding that the right to counsel at-
taches at an initial appearance is untethered from any inter-
est that we have heretofore associated with the right to
counsel. The Court has repeatedly emphasized that “[t]he
purpose of the constitutional guaranty of a right to counsel
is to protect an accused from conviction resulting from his
own ignorance of his legal and constitutional rights.” John-
son, 304 U.S., at 465. The “core purpose” of the right, the
Court has said, is to “assure ‘Assistance’ at trial, when the
accused [is] confronted with both the intricacies of the law
and the advocacy of the public prosecutor.” United States
v. Ash, 413 U. S. 300, 309 (1973). The Court has extended
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the right to counsel to pretrial events only when the absence
of counsel would derogate from the defendant’s right to a fair
trial. See, e. g., Wade, 388 U. S., at 227.

Neither petitioner nor the Court identifies any way in
which petitioner’s ability to receive a fair trial was under-
mined by the absence of counsel during the period between
his initial appearance and his indictment. Nothing during
that period exposed petitioner to the risk that he would be
convicted as the result of ignorance of his rights. Instead,
the gravamen of petitioner’s complaint is that if counsel had
been appointed earlier, he would have been able to stave off
indictment by convincing the prosecutor that petitioner was
not guilty of the crime alleged. But the Sixth Amendment
protects against the risk of erroneous conwviction, not the
risk of unwarranted prosecution. See Gouveia, 467 U. S., at
191 (rejecting the notion that the “purpose of the right to
counsel is to provide a defendant with a preindictment pri-
vate investigator”).

Petitioner argues that the right to counsel is implicated
here because restrictions were imposed on his liberty when
he was required to post bail. But we have never suggested
that the accused’s right to the assistance of counsel “for his
defence” entails a right to use counsel as a sword to contest
pretrial detention. To the contrary, we have flatly rejected
that notion, reasoning that a defendant’s liberty interests are
protected by other constitutional guarantees. See id., at
190 (“While the right to counsel exists to protect the accused
during trial-type confrontations with the prosecutor, the
speedy trial right exists primarily to protect an individual’s
liberty interest,” including the interest in reducing the “‘im-
pairment of liberty imposed on an accused while released
on bail’ 7).

Iv

In sum, neither the original meaning of the Sixth Amend-
ment right to counsel nor our precedents interpreting the
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scope of that right supports the Court’s holding that the
right attaches at an initial appearance before a magistrate.
Because I would affirm the judgment below, I respectfully
dissent.
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Petitioner Greenlaw was convicted of seven drug and firearms charges
and was sentenced to imprisonment for 442 months. In calculating this
sentence, the District Court made an error. Overlooking this Court’s
controlling decision in Deal v. United States, 508 U.S. 129, 132-137,
interpreting 18 U. 8. C. §924(c)(1)(C)(i), and over the Government’s ob-
jection, the District Court imposed a 10-year sentence on a count that
carried a 25-year mandatory minimum term. Greenlaw appealed urg-
ing, inter alia, that the appropriate sentence for all his convictions was
15 years. The Government neither appealed nor cross-appealed. The
Eighth Circuit found no merit in any of Greenlaw’s arguments, but went
on to consider whether his sentence was too low. The court acknowl-
edged that the Government, while it had objected to the trial court’s
error at sentencing, had elected not to seek alteration of Greenlaw’s
sentence on appeal. Nonetheless, relying on the “plain-error rule”
stated in Federal Rule of Criminal Procedure 52(b), the Court of Ap-
peals ordered the District Court to enlarge Greenlaw’s sentence by 15
years, yielding a total prison term of 622 months.

Held: Absent a Government appeal or cross-appeal, the Eighth Circuit
could not, on its own initiative, order an increase in Greenlaw’s sen-
tence. Pp. 243-255.

(@) In both civil and criminal cases, in the first instance and on appeal,
courts follow the principle of party presentation, i. e., the parties frame
the issues for decision and the courts generally serve as neutral arbiters
of matters the parties present. To the extent courts have approved
departures from the party presentation principle in criminal cases, the
justification has usually been to protect a pro se litigant’s rights. See
Castro v. United States, 540 U. S. 375, 381-383. The cross-appeal rule,
pivotal in this case, is both informed by, and illustrative of, the party
presentation principle. Under that rule, it takes a cross-appeal to jus-
tify a remedy in favor of an appellee. See McDonough v. Dannery, 3
Dall. 188. This Court has called the rule “inveterate and certain,” Mor-
ley Comstr. Co. v. Maryland Casualty Co., 300 U. S. 185, 191, and has in
no case ordered an exception to it, El Paso Natural Gas Co. v. Neztsosie,
526 U.S. 473, 480. No exception is warranted here. Congress has
specified that when a United States Attorney files a notice of appeal
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with respect to a criminal sentence, “[tlhe Government may not further
prosecute [the] appeal without the personal approval of the Attorney
General, the Solicitor General, or a deputy solicitor general designated
by the Solicitor General.” 18 U.S. C. §3742(b). This provision gives
the top representatives of the United States in litigation the prerogative
to seek or forgo appellate correction of sentencing errors, however plain
they may be. Pp. 243-246.

(b) The Eighth Circuit held that the plain-error rule, Fed. Rule Crim.
Proc. 52(b), authorized it to order the sentence enhancement sua sponte.
Nothing in the text or history of Rule 52(b), or in this Court’s decisions,
suggests that the plain-error rule was meant to override the cross-
appeal requirement. In every case in which correction of a plain error
would result in modifying a judgment to the advantage of a party who
did not seek this Court’s review, the Court has invoked the cross-appeal
rule to bar the correction. See, e. g., Chittenden v. Brewster, 2 Wall.
191; Strunk v. United States, 412 U. S. 434. Even if it would be proper
for an appeals court to initiate plain-error review in some cases, sentenc-
ing errors that the Government has refrained from pursuing would not
fit the bill. In §3742(b), Congress assigned to leading Department of
Justice officers responsibility for determining when Government pursuit
of a sentencing appeal is in order. Rule 52(b) does not invite appellate
court interference with the assessment of those officers. Pp. 247-248.

() Amicus curiae, invited by the Court to brief and argue the case
in support of the Court of Appeals’ judgment, links the argument based
on Rule 52(b) to a similar argument based on 28 U. S. C. §2106. For
substantially the same reasons that Rule 52(b) does not override the
cross-appeal rule, §2106 does not do so either. Pp. 248-249.

(d) Amicus also argues that 18 U. S. C. §3742, which governs appel-
late review of criminal sentences, overrides the cross-appeal rule for
sentences “imposed in violation of law,” §3742(e). Amicus’ construc-
tion of §3742 is novel and complex, but ultimately unpersuasive. At
the time §3742 was enacted, the cross-appeal rule was a solidly
grounded rule of appellate practice. Congress had crafted explicit ex-
ceptions to the cross-appeal rule in earlier statutes governing sen-
tencing appeals, 1. e., the Organized Crime Control Act of 1970 and the
Controlled Substances Act of 1970. When Congress repealed those
exceptions and enacted §3742, it did not similarly express in the text
of §3742 any exception to the cross-appeal rule. This drafting history
suggests that Congress was aware of the cross-appeal rule and framed
§3742 expecting that the new provision would operate in harmony with
it. Pp. 249-252.

(e) In increasing Greenlaw’s sentence sua sponte, the Eighth Circuit
did not advert to the procedural rules setting firm deadlines for launch-



Cite as: 5564 U. S. 237 (2008) 239

Syllabus

ing appeals and cross-appeals. See Fed. Rules App. Proc. 3(a)(1),
4(b)(1)(B)(ii), 4(b)(4), 26(b). The strict time limits on notices of appeal
and cross-appeal serve, as the cross-appeal rule does, the interests of
the parties and the legal system in fair warning and finality. The time
limits would be undermined if an appeals court could modify a judgment
in favor of a party who filed no notice of appeal. In a criminal prosecu-
tion, moreover, the defendant would appeal at his peril, with nothing to
alert him that, on his own appeal, his sentence would be increased until
the appeals court so decreed. Pp. 252-253.

(f) Nothing in this opinion requires courts to modify their current
practice in “sentencing package cases” involving multicount indictments
and a successful attack on some but not all of the counts of conviction.
The appeals court, in such cases, may vacate the entire sentence on all
counts so that the trial court can reconfigure the sentencing plan. On
remand, trial courts have imposed a sentence on the remaining counts
longer than the sentence originally imposed on those particular counts,
but yielding an aggregate sentence no longer than the aggregate sen-
tence initially imposed. This practice is not at odds with the cross-
appeal rule, which stops appellate judges from adding years to a defend-
ant’s sentence on their own initiative. In any event, this is not a
“sentencing package” case. Greenlaw was unsuccessful on all his appel-
late issues. The Eighth Circuit, therefore, had no occasion to vacate
his sentence and no warrant, in the absence of a cross-appeal, to order
the addition of 15 years to his sentence. Pp. 253-255.

481 F. 3d 601, vacated and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ScALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined. BREYER,
J., filed an opinion concurring in the judgment, post, p. 255. ALITO, J.,
filed a dissenting opinion, in which STEVENS, J., joined, and in which
BREYER, J., joined as to Parts I, II, and III, post, p. 256.

Amy Howe argued the cause for petitioner. With her on
the briefs were Kevin K. Russell, Pamela S. Karlan, Jeffrey
L. Fisher, Thomas C. Goldstein, and Kassius O. Benson.

Deanne E. Maynard argued the cause for the United
States. With her on the briefs were former Solicitor Gen-
eral Clement, Assistant Attorney General Fisher, Deputy
Solicitor General Dreeben, and Jeffrey P. Singdahlsen.

Jay T. Jorgensen, by invitation of the Court, 552 U. S. 1135,
argued the cause and filed a brief as amicus curiae in sup-
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port of the judgment below. With him on the brief were
Virginia A. Seitz, Carter G. Phillips, Ileana Maria Ciobanu,
Elizabeth L. Howe, and HL Rogers.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the role of courts in our adversarial
system. The specific question presented: May a United
States Court of Appeals, acting on its own initiative, order
an increase in a defendant’s sentence? Petitioner Michael J.
Greenlaw was convicted of various offenses relating to drugs
and firearms, and was sentenced to imprisonment for 442
months. He appealed urging, inter alia, that his sentence
was unreasonably long. After rejecting all of Greenlaw’s ar-
guments, the Court of Appeals determined, without Govern-
ment invitation, that the applicable law plainly required a
prison sentence 15 years longer than the term the trial court
had imposed. Accordingly, the appeals court instructed the
trial court to increase Greenlaw’s sentence to 622 months.
We hold that, absent a Government appeal or cross-
appeal, the sentence Greenlaw received should not have
been increased. We therefore vacate the Court of Appeals’
judgment.

I

Greenlaw was a member of a gang that, for years, con-
trolled the sale of crack cocaine in a southside Minneapolis
neighborhood. See United States v. Carter, 481 F. 3d 601,
604 (CA8 2007) (case below). To protect their drug stash
and to prevent rival dealers from moving into their territory,
gang members carried and concealed numerous weapons.
See id., at 605. For his part in the operation, Greenlaw was
charged, in the United States District Court for the District
of Minnesota, with eight offenses; after trial, he was found

*Jonathan D. Hacker and Pamela Harris filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
reversal.
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guilty on seven of the charges. App. to Pet. for Cert.
16a-17a.

Among Greenlaw’s convictions were two for violating 18
U.S.C. §924(c)(1)(A), which prohibits carrying a firearm
during and in relation to a crime of violence or a drug traf-
ficking crime: His first §924(c) conviction was for carrying
a firearm in connection with a crime committed in 1998;
his second, for both carrying and discharging a firearm in
connection with a crime committed in 1999. App. to Pet.
for Cert. 17a. A first conviction for violating §924(c) car-
ries a mandatory minimum term of 5 years, if the firearm is
simply carried. §924(c)(1)(A)(i). If the firearm is also dis-
charged, the mandatory minimum increases to 10 years.
§924(c)(1)(A)(iii). For “a second or subsequent conviction,”
however, whether the weapon is only carried or discharged
as well, the mandatory minimum jumps to 25 years.
§924(c)(1)(C)(d). Any sentence for violating §924(c), more-
over, must run consecutively to “any other term of im-
prisonment,” including any other conviction under §924(c).
§ 924(c)(1)(D)(ii).

At sentencing, the District Court made an error. Over
the Government’s objection, the court held that a §924(c)
conviction does not count as “second or subsequent” when it
is “charged in the same indictment” as the defendant’s first
§924(c) conviction. App. 59, 61-62. The error was plain be-
cause this Court had held, in Deal v. United States, 508 U. S.
129 (1993), that when a defendant is charged in the same
indictment with more than one offense qualifying for punish-
ment under §924(c), all convictions after the first rank as
“second or subsequent,” see id., at 132-137.

As determined by the District Court, Greenlaw’s sentence
included 262 months (without separately counting sentences
that ran concurrently) for all his convictions other than the
two under §924(c). For the first §924(c) offense, the court
imposed a 5-year sentence in accord with §924(c)(1)(A)(@).
As to the second §924(c) conviction, the District Court re-
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jected the Government’s request for the 25-year minimum
prescribed in §924(c)(1)(C) for “second or subsequent” of-
fenses; instead, it imposed the 10-year term prescribed in
§ 924(c)(1)(A)(ii) for first-time offenses.! The total sentence
thus calculated came to 442 months.

Greenlaw appealed to the United States Court of Appeals
for the Eighth Circuit, urging, inter alia, that the appro-
priate total sentence for all his crimes was 15 years. See
481 F. 3d, at 607. The Court of Appeals found no merit in
any of Greenlaw’s arguments. Id., at 606-607. Although
the Government did not appeal or cross-appeal, id., at 608, it
did note, on brief and at oral argument, the District Court’s
error: Greenlaw’s sentence should have been 15 years longer
than the 442 months imposed by the District Court, the Gov-
ernment observed, because his second §924(c) conviction
called for a 25-year (not a 10-year) mandatory minimum con-
secutive sentence.

The Government made the observation that the sentence
was 15 years too short only to counter Greenlaw’s argument
that it was unreasonably long. See App. 84-86; Recording
of Oral Arg. in United States v. Carter, No. 05-3391 (CAS,
Sept. 26, 2006), at 16:53-19:04, available at http:/www.
ca8.uscourts.gov/oralargs/oaFrame.html (as visited June 13,
2008). Having refrained from seeking correction of the Dis-
trict Court’s error by pursuing its own appeal, the Gov-
ernment simply urged that Greenlaw’s sentence should be
affirmed.

The Court of Appeals acknowledged that the Government,
while objecting at sentencing to the trial court’s erroneous
reading of §924(c)(1)(C), had elected to seek no appellate
court alteration of Greenlaw’s sentence. 481 F. 3d, at 608.
Relying on the “plain-error rule” stated in Federal Rule of
Criminal Procedure 52(b), however, the appeals court held

1 The court added 10 years rather than 5 based on the jury’s finding that
the firearm Greenlaw carried in connection with the second § 924(c) offense
had been discharged. See App. 44-45, 59-60.
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that it had discretion to raise and correct the District Court’s
error on its own initiative. 481 F. 3d, at 608-609. The
Court of Appeals therefore vacated the sentence and in-
structed the District Court “to impose the [statutorily man-
dated] consecutive minimum sentence of 25 years.” Id.,
at 611.

Petitioning for rehearing and rehearing en banc, Greenlaw
asked the Eighth Circuit to adopt the position advanced by
the Seventh Circuit in United States v. Rivera, 411 F. 3d 864
(2005). App. 95. “By deciding not to take a cross-appeal,”
the Seventh Circuit stated, “the United States has ensured
that [the defendant’s] sentence cannot be increased.” 411
F. 3d, at 867. The Eighth Circuit denied rehearing without
an opinion. App. to Pet. for Cert. 28a. On remand, as in-
structed by the Court of Appeals, the District Court in-
creased Greenlaw’s sentence by 15 years, yielding a total
prison term of 622 months. App. 103-104, 109.

Greenlaw petitioned for certiorari noting a division among
the Circuits on this question: When a defendant unsuccess-
fully challenges his sentence as too high, may a court of ap-
peals, on its own initiative, increase the sentence absent a
cross-appeal by the Government? In response, the Govern-
ment “agree[d] with [Greenlaw] that the court of appeals
erred in sua sponte remanding the case with directions to
enhance petitioner’s sentence.” Briefin Opposition 12. We
granted review and invited Jay T. Jorgensen to brief and
argue this case, as amicus curiae, in support of the Court
of Appeals’ judgment. 552 U. S. 1087 and 1135 (2008). Mr.
Jorgensen accepted the appointment and has well fulfilled his
assigned responsibility.

II

In our adversary system, in both civil and criminal cases,
in the first instance and on appeal, we follow the principle of
party presentation. That is, we rely on the parties to frame
the issues for decision and assign to courts the role of neutral
arbiter of matters the parties present. To the extent courts
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have approved departures from the party presentation prin-
ciple in criminal cases, the justification has usually been to
protect a pro se litigant’s rights. See Castro v. United
States, 540 U. S. 375, 381-383 (2003).? But as a general rule,
“[oJlur adversary system is designed around the premise that
the parties know what is best for them, and are responsible
for advancing the facts and arguments entitling them to re-
lief.” Id., at 386 (SCALIA, J., concurring in part and concur-
ring in judgment).? As cogently explained:

“[Courts] do not, or should not, sally forth each day look-
ing for wrongs to right. We wait for cases to come to
us, and when they do we normally decide only questions
presented by the parties. Counsel almost always know
a great deal more about their cases than we do, and this
must be particularly true of counsel for the United
States, the richest, most powerful, and best represented
litigant to appear before us.” United States v. Sam-
uels, 808 F. 2d 1298, 1301 (CA8 1987) (R. Arnold, J., con-
curring in denial of reh’g en banc).

The cross-appeal rule, pivotal in this case, is both informed
by, and illustrative of, the party presentation principle.
Under that unwritten but longstanding rule, an appellate
court may not alter a judgment to benefit a nonappealing
party. This Court, from its earliest years, has recognized
that it takes a cross-appeal to justify a remedy in favor of an

2Because this case does not present the issue, we take no position on
whether correction of an error prejudicial to a nonappealing criminal de-
fendant might be justified as a measure to obviate the need for a collateral
attack. See post, at 261-262 (ALITO, J., dissenting).

3Cf. Kaplan, Civil Procedure—Reflections on the Comparison of Sys-
tems, 9 Buffalo L. Rev. 409, 431-432 (1960) (U. S. system “exploits the
free-wheeling energies of counsel and places them in adversary confronta-
tion before a detached judge”; “German system puts its trust in a judge
of paternalistic bent acting in cooperation with counsel of somewhat muted
adversary zeal”).
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appellee. See McDonough v. Dannery, 3 Dall. 188, 198
(1796). We have called the rule “inveterate and certain.”
Morley Constr. Co. v. Maryland Casualty Co., 300 U. S. 185,
191 (1937).

Courts of Appeals have disagreed, however, on the proper
characterization of the cross-appeal rule: Is it “jurisdic-
tional,” and therefore exceptionless, or a “rule of practice,”
and thus potentially subject to judicially created exceptions?
Compare, e. g., Johnson v. Teamsters Local 559, 102 F. 3d
21, 28-29 (CA1 1996) (cross-appeal rule “is mandatory and
jurisdictional”), with, e. g., American Roll-On Roll-Off Car-
rier, LLC v. P & O Ports Baltimore, Inc., 479 F. 3d 288,
295-296 (CA4 2007) (“cross-appeal requirement [is] one of
practice, [not] a strict jurisdictional requirement”). Our
own opinions contain statements supporting both charac-
terizations. Compare, e.g., Morley Constr. Co., 300 U. S,
at 187 (cross-appeal rule defines “[t]he power of an appellate
court to modify a decree” (emphasis added)), with, e.g.,
Langnes v. Green, 282 U. S. 531, 538 (1931) (cross-appeal re-
quirement is “a rule of practice which generally has been
followed”).

In El Paso Natural Gas Co. v. Neztsosie, 526 U. S. 473, 480
(1999), we declined to decide “the theoretical status” of the
cross-appeal rule. It sufficed to point out that the rule was
“firmly entrenched” and served to advance “institutional in-
terests in fair notice and repose.” Ibid. “Indeed,” we
noted, “in more than two centuries of repeatedly endorsing
the cross-appeal requirement, not a single one of our hold-
ings has ever recognized an exception to the rule.” Ibid.
Following the approach taken in Neztsosie, we again need
not type the rule “jurisdictional” in order to decide this case.

Congress has eased our decision by specifying the in-
stances in which the Government may seek appellate review
of a sentence, and then adding this clear instruction: Even
when a United States Attorney files a notice of appeal with
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respect to a sentence qualifying for review, “[tlhe Govern-
ment may not further prosecute [the] appeal without the per-
sonal approval of the Attorney General, the Solicitor Gen-
eral, or a deputy solicitor general designated by the Solicitor
General.” 18 U.S.C. §3742(b). Congress thus entrusted
to named high-ranking officials within the Department of
Justice responsibility for determining whether the Govern-
ment, on behalf of the public, should seek a sentence higher
than the one imposed. It would severely undermine Con-
gress’ instruction were appellate judges to “sally forth” on
their own motion, cf. supra, at 244, to take up errors adverse
to the Government when the designated Department of Jus-
tice officials have not authorized an appeal from the sentence
the trial court imposed.*

This Court has recognized that “the Executive Branch has
exclusive authority and absolute discretion to decide
whether to prosecute a case.” United States v. Nixon, 418
U. S. 683, 693 (1974). We need not decide whether compara-
ble authority and discretion are lodged in the Executive
Branch with respect to the pursuit of issues on appeal. We
need only recognize that Congress, in § 3742(b), has accorded
to the top representatives of the United States in litigation
the prerogative to seek or forgo appellate correction of sen-
tencing errors, however plain they may be. That measure
should garner the Judiciary’s full respect.

4The dissent reads §3742(b) not as a restraint on sua sponte error cor-
rection by appellate courts, but simply as apportioning “authority within
an executive department.” Post, at 266; see post, at 267 (“[Plerhaps Con-
gress wanted to . . . giv[e] high-level officials the authority to nix meritless
or marginal [sentencing appeals].”). A statute is hardly needed to estab-
lish the authority of the Attorney General and Solicitor General over local
U. S. Attorneys on matters relating to the prosecution of criminal cases,
including appeals of sentences. It seems unlikely, moreover, that Con-
gress, having lodged discretion in top-ranking Department of Justice offi-
cers, meant that discretion to be shared with more than 200 appellate
judges.
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III
A

In ordering the District Court to add 15 years to Green-
law’s sentence, despite the absence of a cross-appeal by the
Government, the Court of Appeals identified Federal Rule
of Criminal Procedure 52(b) as the source of its authority.
See 481 F. 3d, at 608-609, and n. 5. Rule 52(b) reads:
“A plain error that affects substantial rights may be consid-
ered even though it was not brought to the court’s atten-
tion.” Nothing in the text or history of Rule 52(b) suggests
that the rulemakers, in codifying the plain-error doctrine,
meant to override the cross-appeal requirement. See Advi-
sory Committee’s Notes on Fed. Rule Crim. Proc. 52, 18
U.S.C. App., p. 1664 (describing Rule 52(b) as “a restate-
ment of existing law”).

Nor do our opinions support a plain-error exception to the
cross-appeal rule. This Court has indeed noticed, and or-
dered correction of, plain errors not raised by defendants,
but we have done so only to benefit a defendant who had
himself petitioned the Court for review on other grounds.
See, e. g., Silber v. United States, 370 U.S. 717 (1962) (per
curiam). In no case have we applied plain-error doctrine
to the detriment of a petitioning party. Rather, in every
case in which correction of a plain error would result in modi-
fication of a judgment to the advantage of a party who did
not seek this Court’s review, we have invoked the cross-
appeal rule to bar the correction.

In Chittenden v. Brewster, 2 Wall. 191 (1865), for example,
the appellants asserted that an award entered in their favor
was too small. A prior decision of this Court, however,
made it plain that they were entitled to no award at all. See
1d., at 195-196 (citing Jones v. Green, 1 Wall. 330 (1864)).
But because the appellee had not filed a cross-appeal, the
Court left the award undisturbed. See 2 Wall.,, at 196.
Strunk v. United States, 412 U. S. 434 (1973), decided over a
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century later, is similarly illustrative. There, the Court of
Appeals had determined that the defendant was denied his
right to a speedy trial, but held that the proper remedy was
reduction of his sentence as compensation for the delay, not
dismissal of the charges against him. As petitioner in this
Court, the defendant sought review of the remedial order.
See id., at 435. The Court suggested that there may have
been no speedy trial violation, as “it seem[ed] clear that [the
defendant] was responsible for a large part of the . . . delay.”
Id., at 436. But because the Government had not raised the
issue by cross-petition, we considered the case on the prem-
ise that the defendant had been deprived of his Sixth
Amendment right, id., at 437, and ruled that dismissal of the
indictment was the proper remedy, id., at 439-440.

Even if there might be circumstances in which it would be
proper for an appellate court to initiate plain-error review,
sentencing errors that the Government refrained from pur-
suing would not fit the bill. Heightening the generally ap-
plicable party presentation principle, Congress has provided
a dispositive direction regarding sentencing errors that ag-
grieve the Government. In §3742(b), as earlier explained,
see supra, at 245-246, Congress designated leading Depart-
ment of Justice officers as the decisionmakers responsible for
determining when Government pursuit of a sentencing ap-
peal is in order. Those high officers, Congress recognized,
are best equipped to determine where the Government’s in-
terest lies. Rule 52(b) does not invite appellate court inter-
ference with their assessment.

B

Amicus supporting the Eighth Circuit’s judgment links
the argument based on Rule 52(b) to a similar argument
based on 28 U. S. C. §2106. See Brief for Amicus Curiae by
Invitation of the Court 40-43 (hereinafter Jorgensen Brief).
Section 2106 states that federal appellate courts “may affirm,
modify, vacate, set aside or reverse any judgment . . . law-
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fully brought before it for review.” For substantially the
same reasons that Rule 52(b) does not override the cross-
appeal requirement, §2106 does not do so either. Section
2106 is not limited to plain errors, much less to sentencing
errors in criminal cases—it applies to all cases, civil and
criminal, and to all errors. Were the construction amicus
offers correct, §2106 would displace the cross-appeal rule
cross the board. The authority described in §2106, we have
observed, “must be exercised consistent with the require-
ments of the Federal Rules of Civil Procedure as interpreted
by this Court.” Unitherm Food Systems, Inc. v. Swift-
Eckrich, Inc., 546 U. S. 394, 402-403, n. 4 (2006). No differ-
ent conclusion is warranted with respect to the “inveterate
and certain” cross-appeal rule. Morley Constr. Co., 300
U. S, at 191.
C

In defending the Court of Appeals’ judgment, amicus
places heavy weight on an argument pinned not to Rule 52(b)
or 28 U.S.C. §2106, but to the text of 18 U.S. C. §3742,
the Criminal Code provision governing appellate review of
criminal sentences. As amicus reads §3742, once either
party appeals a sentence, the Court of Appeals must remand
“any illegal sentence regardless of whether the remand hurts
or helps the appealing party.” Jorgensen Brief 9. Con-
gress so directed, amicus argues, by instructing that, upon
review of the record, a court of appeals “shall determine
whether the sentence . . . was imposed in violation of law,”
§3742(e) (2000 ed. and Supp. V) (emphasis added), and “shall
remand” if it so determines, §3742(f)(1) (2000 ed., Supp. V)
(emphasis added). See Jorgensen Brief 10-11, and n. 3.

Amicus makes a further text-based observation. He
notes that §3742(f)(2)—the provision covering sentences
“outside the applicable [G]luideline range”—calls for a re-
mand only where a departure from the Federal Sentencing
Guidelines harms the appellant. In contrast, amicus em-
phasizes, §3742(f)(1)—the provision controlling sentences
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imposed “in violation of law” and Guidelines application er-
rors—contains no such appellant-linked limitation. The in-
ference amicus draws from this distinction is that Congress
intended to override the cross-appeal rule for sentences
controlled by §3742(f)(1), 1. e., those imposed “in violation
of law” (or incorrectly applying the Guidelines), but not
for Guidelines departure errors, the category covered by
§3742(f)(2). See 1d., at 14-15.

This novel construction of §3742, presented for the first
time in the brief amicus filed in this Court,’ is clever and
complex, but ultimately unpersuasive. Congress enacted
§3742 in 1984. See Sentencing Reform Act, §213(a), 98
Stat. 2011. At that time, the cross-appeal requirement was
a solidly grounded rule of appellate practice. See supra,
at 244-245. The inference properly drawn, we think, is that
Congress was aware of the cross-appeal rule, and framed
§3742 expecting that the new provision would operate in
harmony with the “inveterate and certain” bar to enlarging
judgments in favor of an appellee who filed no cross-appeal.
Cf. Astoria Fed. Sav. & Loan Assn. v. Solimino, 501 U. S.
104, 108 (1991) (“Congress is understood to legislate against
a background of common-law adjudicatory principles.”).

Congress indicated awareness of the cross-appeal rule in
an earlier measure, the Organized Crime Control Act of 1970
(OCCA), Pub. L. 91-452, 84 Stat. 922, which provided for
review of sentences of “dangerous special offenders.” See
§1001(a), id., at 948-951. For that Act, Congress crafted an
explicit exception to the cross-appeal rule. It ordered that
an appeal of a sentence taken by the Government “shall be
deemed the taking of [an appeal] by the defendant.” Id.,
at 950. But the “deeming” ran in only one direction: “[A]

5 An appellee or respondent may defend the judgment below on a ground
not earlier aired. See United States v. American Railway FExpress
Co., 265 U.S. 425, 435 (1924) (“[T]he appellee may, without taking a
cross-appeal, urge in support of a decree any matter appearing in the
record . ...”).
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sentence may be made more severe,” OCCA provided, “only
on review . . . taken by the United States.” Id., at 950-951.°
When Congress repealed this provision and, in §3742
broadly provided for appellate review of sentences, it did not
similarly express in the new text any exception to the cross-
appeal rule. In short, Congress formulated a precise excep-
tion to the cross-appeal rule when that was its intention.
Notably, the exception Congress legislated did not expose a
defendant to a higher sentence in response to his own appeal.
Congress spoke plainly in the 1970 legislation, leaving noth-
ing for a court to infer. We therefore see no reason to read
the current statute in the inventive manner amicus pro-
poses, inferring so much from so little.

Amiacus’ reading of §3742, moreover, would yield some
strange results. We note two, in particular. Under his con-
struction, §3742 would give with one hand what it takes
away with the other: Section 3742(b) entrusts to certain
Government officials the decision whether to appeal an ille-
gally low sentence, see supra, at 245-246; but according to
amicus, §8§3742(e) and (f) would instruct appellate courts to
correct an error of that order on their own initiative, thereby
trumping the officials’ decision. We resist attributing to
Congress an intention to render a statute so internally incon-
sistent. Cf. Western Air Lines, Inc. v. Board of Equaliza-
tion of S. D., 480 U. S. 123, 133 (1987) (“The illogical results
of applying [a proffered] interpretation . . . argue strongly
against the conclusion that Congress intended th[o]se results
. . ..7). Further, the construction proposed by amicus
would draw a puzzling distinction between incorrect applica-
tions of the Sentencing Guidelines, controlled by § 3742(f)(1),
and erroneous departures from the Guidelines, covered by

5The Controlled Substances Act of 1970, §409(h), 84 Stat. 1268-1269,
contained matching instructions applicable to “dangerous special drug of-
fender[s].” The prescriptions in both Acts were replaced by §3742. See
Sentencing Reform Act of 1984, §§212(2), 213(a), 219, 98 Stat. 1987, 2011,
2027.
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§3742(f)(2). The latter would be subject to the cross-appeal
rule, the former would not. We do not see why Congress
would want to differentiate Guidelines decisions this way.”

D

In increasing Greenlaw’s sentence by 15 years on its own
initiative, the Eighth Circuit did not advert to the procedural
rules setting deadlines for launching appeals and cross-
appeals. Unyielding in character, these rules may be seen
as auxiliary to the cross-appeal rule and the party presenta-
tion principle served by that rule. Federal Rule of Appel-
late Procedure 3(a)(1) provides that “[a]n appeal permitted
by law . . . may be taken only by filing a notice of appeal . . .
within the [prescribed] time.” (Emphasis added.) Comple-
menting Rule 3(a)(1), Rule 4(b)(1)(B)(ii) instructs that, when
the Government has the right to cross-appeal in a criminal
case, its notice “must be filed . . . within 30 days after . . .
the filing of a notice of appeal by any defendant.” (Empha-
sis added.) The filing time for a notice of appeal or cross-
appeal, Rule 4(b)(4) states, may be extended “for a period
not to exceed 30 days.” Rule 26(b) bars any extension be-
yond that time.

The firm deadlines set by the Appellate Rules advance the
interests of the parties and the legal system in fair notice
and finality. Thus a defendant who appeals but faces no
cross-appeal can proceed anticipating that the appellate
court will not enlarge his sentence. And if the Government

"In rejecting the interpretation of §§3742(e) and (f) proffered by ami-
cus, we take no position on the extent to which the remedial opinion in
United States v. Booker, 543 U. S. 220 (2005), excised those provisions.
Compare Rita v. United States, 551 U. S. 338, 361-362 (2007) (STEVENS,
J., concurring) (Booker excised only the portions of §3742(e) that required
de novo review by courts of appeals), with 551 U. S., at 382, 383 (SCALIA,
J., concurring in part and concurring in judgment) (Booker excised all of
§§3742(e) and (f)). See also Kimbrough v. United States, 552 U. S. 85, 116
(2007) (THOMAS, J., dissenting) (the Booker remedial opinion, whatever it
held, cannot be followed).
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files a cross-appeal, the defendant will have fair warning,
well in advance of briefing and argument, that pursuit of his
appeal exposes him to the risk of a higher sentence. Given
early warning, he can tailor his arguments to take account
of that risk. Or he can seek the Government’s agreement
to voluntary dismissal of the competing appeals, see Fed.
Rule App. Proc. 42(b), before positions become hardened dur-
ing the hours invested in preparing the case for appellate
court consideration.

The strict time limits on notices of appeal and cross-appeal
would be undermined, in both civil and criminal cases, if an
appeals court could modify a judgment in favor of a party
who filed no notice of appeal. In a criminal prosecution,
moreover, the defendant would appeal at his peril, with noth-
ing to alert him that, on his own appeal, his sentence would
be increased until the appeals court so decreed. In this very
case, Greenlaw might have made different strategic decisions
had he known soon after filing his notice of appeal that he
risked a 15-year increase in an already lengthy sentence.

E

We note that nothing we have said in this opinion requires
courts to modify their current practice in so-called “sentenc-
ing package cases.” Those cases typically involve multi-
count indictments and a successful attack by a defendant on
some but not all of the counts of conviction. The appeals
court, in such instances, may vacate the entire sentence on
all counts so that, on remand, the trial court can reconfigure
the sentencing plan to ensure that it remains adequate to
satisfy the sentencing factors in 18 U. S. C. §3553(a) (2000 ed.
and Supp. V). In remanded cases, the Government relates,
trial courts have imposed a sentence on the remaining counts
longer than the sentence originally imposed on those particu-
lar counts, but yielding an aggregate sentence no longer than
the aggregate sentence initially imposed. See Brief for
United States 23, n. 11 (citing, inter alia, United States v.
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Pimienta-Redondo, 874 F. 2d 9 (CA1 1989) (en banc)). Thus
the defendant ultimately may gain nothing from his limited
success on appeal, but he will also lose nothing, as he will
serve no more time than the trial court originally ordered.

The practice the Government describes is not at odds with
the cross-appeal rule, which stops appellate judges from add-
ing years to a defendant’s sentence on their own initiative.
It simply ensures that the sentence “ ‘will suit not merely the
offense but the individual defendant.”” Pimienta-Redondo,
874 F. 2d, at 14 (quoting Wasman v. United States, 468 U. S.
559, 564 (1984)). And the assessment will be made by the
sentencing judge exercising discretion, not by an appellate
panel ruling on an issue of law no party tendered to the
court.®

This is not a “sentencing package” case. Greenlaw was
unsuccessful on all his appellate issues. There was no occa-
sion for the Court of Appeals to vacate his sentence and no
warrant, in the absence of a cross-appeal, to order the addi-
tion of 15 years to his sentence.’

8The dissent suggests that our reading of the cross-appeal rule is anom-
alous because it could bar a court of appeals from correcting an error that
would increase a defendant’s sentence, but after a “successful” appeal the
district court itself could rely on that same error to increase the sentence.
See post, at 264-265, and n. 2. The cross-appeal rule, we of course agree,
does not confine the trial court. But default and forfeiture doctrines do.
It would therefore be hard to imagine a case in which a district court, after
a court of appeals vacated a criminal sentence, could properly increase the
sentence based on an error the appeals court left uncorrected because of
the cross-appeal rule. What of cases remanded post-Booker on defend-
ants’ appeals, the dissent asks? Post, at 265, n. 2. In those cases, defend-
ants invited and received precisely the relief they sought, and the Sixth
Amendment required. Neither the cross-appeal rule nor default and for-
feiture had any role to play.

9For all its spirited argument, the dissent recognizes the narrow gap
between its core position and the Court’s. The cross-appeal rule, rooted
in the principle of party presentation, the dissent concedes, should hold
sway in the “vast majority of cases.” Post, at 259. Does this case qualify
as the “rare” exception to the “strong rule of practice” the dissent advo-
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* * *

For the reasons stated, the judgment of the United States
Court of Appeals for the Eighth Circuit is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE BREYER, concurring in the judgment.

I agree with JUSTICE ALITO that the cross-appeal require-
ment is simply a rule of practice for appellate courts, rather
than a limitation on their power, and I therefore join Parts
I-III of his opinion. Moreover, as a general matter, I would
leave application of the rule to the courts of appeals, with
our power to review their discretion “seldom to be called into
action.” Unaiversal Camera Corp. v. NLRB, 340 U. S. 474,
490 (1951). But since this case is now before us, I would
consider whether the Court of Appeals here acted properly.
Primarily for the reasons stated by the majority in footnote
9 of its opinion, I believe that the court abused its discretion
in sua sponte increasing petitioner’s sentence. Our prece-
dent precludes the creation of an exception to the cross-
appeal requirement based solely on the obviousness of the

cates? See ibid. Greenlaw was sentenced to imprisonment for 442
months. The Government might have chosen to insist on 180 months
more, but it elected not to do so. Was the error so “grossly prejudicial,”
post, at 262, 264, so harmful to our system of justice, see post, at 262, as
to warrant sua sponte correction? By what standard is the Court of
Appeals to make such an assessment? Without venturing to answer
these questions, see post, at 268, n. 3, the dissent would simply “entrust
the decision to initiate error correction to the sound discretion of the
courts of appeals,” post, at 256. The “strong rule” thus may be broken
whenever the particular three judges composing the appellate panel see
the sentence as a “wron[g] to right.” See supra, at 244 (internal quota-
tion marks omitted). The better answer, consistent with our jurispru-
dence, as reinforced by Congress, entrusts “the decision [whether] to initi-
ate error correction” in this matter to top counsel for the United States.
See supra, at 246.
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lower court’s error. See, e.g., Chittenden v. Brewster, 2
Wall. 191, 195-196 (1865). And I cannot see how the inter-
ests of justice are significantly disserved by permitting peti-
tioner’s release from prison at roughly age 62, after almost
37 years behind bars, as opposed to age 77.

JUSTICE ALITO, with whom JUSTICE STEVENS joins, and
with whom JUSTICE BREYER joins as to Parts I, II, and
I11, dissenting.

I respectfully dissent because I view the cross-appeal re-
quirement as a rule of appellate practice. It is akin to the
rule that courts invoke when they decline to consider argu-
ments that the parties have not raised. Both rules rest on
premises about the efficient use of judicial resources and the
proper role of the tribunal in an adversary system. Both
are sound and should generally be followed. But just as the
courts have made them, the courts may make exceptions to
them, and I do not understand why a reviewing court should
enjoy less discretion to correct an error sua sponte than it
enjoys to raise and address an argument sua sponte. Ab-
sent congressional direction to the contrary, and subject to
our limited oversight as a supervisory court, we should en-
trust the decision to initiate error correction to the sound
discretion of the courts of appeals.

I

Before laying out my view in more detail, I must first ad-
dress the question whether federal courts have subject-
matter jurisdiction to enlarge an appellee’s judgment in the
absence of a cross-appeal. Because the Court would not rec-
ognize any exceptions to the cross-appeal requirement when
the defendant appeals his sentence, it does not decide that
question. See ante, at 245. I must confront it, though I do
not regard it as a substantial question. The cross-appeal
requirement seems to me a prime example of a “‘rule of
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practice,” subject to exceptions, not an unqualified limit on
the power of appellate courts.” El Paso Natural Gas Co. v.
Neztsosie, 526 U. S. 473, 480 (1999). While a court should
generally enforce the cross-appeal requirement, a departure
from it would not divest the court of jurisdiction.

This Court has never addressed whether an appellate
court’s jurisdiction to enlarge a judgment in favor of an ap-
pellee is contingent on a duly filed cross-appeal. The major-
ity’s contention that “[oJur own opinions contain statements
supporting” the “‘jurisdictional’” characterization of the re-
quirement, ante, at 245, relies on a misreading of that prece-
dent. The Court may have previously characterized the
cross-appeal requirement as limiting “‘[t]he power of an ap-
pellate court to modify a decree,”” ibid. (quoting Morley
Constr. Co. v. Maryland Casualty Co., 300 U.S. 185, 187
(1937)), but it does not follow that jurisdiction is conditioned
on a properly filed cross-appeal. A court may lack the
power to do something for reasons other than want of juris-
diction, and a rule can be inflexible without being jurisdic-
tional. See Eberhart v. United States, 546 U. S. 12, 19 (2005)
(per curiam,).

The jurisdiction of the courts of appeals is fixed by Con-
gress. See Bowles v. Russell, 551 U.S. 205, 212 (2007);
Ankenbrandt v. Richards, 504 U. S. 689, 698 (1992) (“‘[TThe
judicial power of the United States . . . is (except in enumer-
ated instances, applicable exclusively to this Court) depend-
ent for its distribution and organization, and for the modes
of its exercise, entirely upon the action of Congress’” (quot-
ing Cary v. Curtis, 3 How. 236, 245 (1845))). If Congress
wants to withhold from the courts of appeals the power to
decide questions that expand the rights of nonappealing par-
ties, it may do so. See U. S. Const., Art. III, § 1 (authorizing
Congress to establish the lower courts and, by corollary, to
fix their jurisdiction); Kontrick v. Ryan, 540 U. S. 443, 452
(2004) (“Only Congress may determine a lower federal
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court’s subject-matter jurisdiction”). The jurisdictional
question thus reduces to whether Congress intended to make
a cross-appeal a condition precedent to the appellate court’s
jurisdiction to enlarge a judgment in favor of a nonappeal-
ing party.

As always with such questions, the text of the relevant
statute provides the best evidence of congressional intent.
The relevant statute in this case is 18 U. S. C. §3742 (2000
ed. and Supp. V). Section 3742(a) authorizes a criminal de-
fendant to “file a notice of appeal” to review a sentence that
was, among other possibilities, “imposed in violation of law.”
E. g, §3742(a)(1). Section 3742(b) provides parallel author-
ity for the Government to “file a notice of appeal” to review
unlawful sentences. FE.g., §3742(b)(1). The statute condi-
tions the Government’s authority to further prosecute its ap-
peal on “the personal approval of the Attorney General, the
Solicitor General, or a deputy solicitor general designated by
the Solicitor General.” §3742(b).

Nothing in this language remotely suggests that a court
of appeals lacks subject-matter jurisdiction to increase a
defendant’s sentence in the absence of a cross-appeal by
the Government. In fact, the statute does not even mention
cross-appeals. It separately authorizes either party to “file
a notice of appeal,” but it never suggests that the reviewing
court’s power is limited to correcting errors for the benefit
of the appealing party. If anything, it suggests the opposite.
Without qualifying the appellate court’s power in any way,
§3742(e) instructs the court to determine, among other
things, whether the sentence was “imposed in violation of
law.” §3742(e)(1). And while §3742(f)(2) limits the action
that a court of appeals can take depending on which party
filed the appeal, compare §3742(f)(2)(A) (sentences set aside
as “too high” if defendant filed) with §3742(f)(2)(B) (sen-
tences set aside as “too low” if Government filed), no such
limitation appears in §3742(f)(1). That paragraph requires



Cite as: 5564 U. S. 237 (2008) 259

Avrto, J., dissenting

a court of appeals simply to set aside any sentence “imposed
in violation of law or imposed as a result of an incorrect
application of the sentencing guidelines.”

II

Since a cross-appeal has no effect on the appellate court’s
subject-matter jurisdiction, the cross-appeal requirement is
best characterized as a rule of practice. It is a rule created
by the courts to serve interests that are important to the
Judiciary. The Court identifies two of these interests: notice
to litigants and finality. Amnte, at 252; see also Neztsoste,
supra, at 480. One might add that the cross-appeal require-
ment also serves a third interest: the appellate court’s inter-
est in being adequately briefed on the issues that it decides.
See Fed. Rule App. Proc. 28.1(c) and Advisory Committee’s
Notes, 28 U.S. C. App., pp. 615-616. Although these are
substantial interests in the abstract, I question how well an
inflexible cross-appeal requirement serves them.

Notice. With respect to notice, the benefits of an unyield-
ing cross-appeal requirement are insubstantial. When the
Government files a notice of cross-appeal, the defendant is
alerted to the possibility that his or her sentence may be
increased as a result of the appellate decision. But if the
cross-appeal rule is, as I would hold, a strong rule of practice
that should be followed in all but exceptional instances, the
Government’s failure to file a notice of cross-appeal would
mean in the vast majority of cases that the defendant there-
after ran little risk of an increased sentence. And the rare
cases where that possibility arose would generally involve
errors so plain that no conceivable response by the defendant
could alter the result. It is not unreasonable to consider an
appealing party to be on notice as to such serious errors of
law in his favor. And while there may be rare cases in
which the existence of such a legal error would come as a
complete surprise to the defendant or in which argument
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from the parties would be of assistance to the court, the solu-
tion to such a problem is not to eliminate the courts of ap-
peals’ authority to correct egregious errors. Rather, the ap-
propriate response is for the court of appeals to request
supplemental briefing or—if it deems that insufficient—sim-
ply to refuse to exercise its authority. Cf. Irizarry v.
United States, 553 U.S. 708, 716 (2008). In short, the
Court’s holding does not increase the substance of the notice
that a defendant receives; it merely accelerates that notice
by at most a few weeks in a very small number of cases.

The Court contends that “[gliven early warning, [the de-
fendant] can tailor his arguments to take account of [the risk
of a higher sentence] . . . [o]r he can seek the Government’s
agreement to voluntary dismissal of the competing appeals.”
Ante, at 253 (citing Fed. Rule App. Proc. 42(b)). But the
Court does not explain how a notice of cross-appeal, a boiler-
plate document, helps the defendant “tailor his arguments.”
Whether the cross-appeal rule is ironclad, as the Court be-
lieves, or simply a strong rule of practice, a defendant who
wishes to appeal his or her sentence is always free to seek
the Government’s commitment not to cross-appeal or to
terminate a cross-appeal that the Government has already
taken. Rule 42(b).

Finality. An inflexible cross-appeal rule also does little
to further the interest of the parties and the Judiciary in the
finality of decisions. An appellate court’s decision to grant
a nonappealing party additional relief does not interrupt a
long, undisturbed slumber. The error’s repose begins no
earlier than the deadline for filing a cross-appeal, and it ends
as soon as the reviewing court issues its opinion—and often
much sooner. Here, for example, the slumber was broken
when the Government identified the error in its brief as ap-
pellee. See Brief for United States 5.

Orderly Briefing. 1 do not doubt that adversarial brief-
ing improves the quality of appellate decisionmaking, but it
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hardly follows that appellate courts should be denied the au-
thority to correct errors that seriously prejudice nonappeal-
ing parties. Under my interpretation of the cross-appeal
rule, a court of appeals would not be obligated to address
errors that are prejudicial to a nonappealing party; a court
of appeals would merely have the authority to do so in appro-
priate cases. If a court of appeals noticed such an error and
concluded that it was appropriate to address the issue, the
court could, if it wished, order additional briefing. If, on
the other hand, the court concluded that the issue was not
adequately addressed by the briefs filed by the parties in the
ordinary course and that additional briefing would interfere
with the efficient administration of the court’s work, the
court would not be required to decide the issue. Therefore,
I do not see how the courts of appeals’ interest in orderly
briefing is furthered by denying those courts the discretion-
ary authority to address important issues that they find it
appropriate to decide.

Indeed, the inflexible cross-appeal rule that the Court
adopts may disserve the interest in judicial efficiency in some
cases. For example, correcting an error that prejudiced a
nonappealing defendant on direct review might obviate the
need for a collateral attack. Cf. Granberry v. Greer, 481
U.S. 129, 134 (1987) (allowing the Court of Appeals to ad-
dress the merits of an unexhausted habeas corpus petition if
“the interests of comity and federalism will be better served
by addressing the merits forthwith [than] by requiring a se-
ries of additional state and district court proceedings before
reviewing the merits of the petitioner’s claim”); Munaf v.
Geren, 553 U. S. 674, 691 (2008) (recognizing “occasions . . .
when it is appropriate to proceed further and address the
merits” of a habeas corpus petition rather than reverse and
remand on threshold matters). Because the reviewing court
is in the best position to decide whether a departure from
the cross-appeal rule would be efficient, rigid enforcement of
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that rule is more likely to waste judicial resources than to
conserve them.

In sum, the Court exaggerates the interests served by the
cross-appeal requirement. At the same time, it overlooks
an important interest that the rule disserves: the interest of
the Judiciary and the public in correcting grossly prejudicial
errors of law that undermine confidence in our legal system.
We have repeatedly stressed the importance of that interest,
see, e.g., United States v. Olano, 507 U.S. 725, 736-737
(1993); Press-Enterprise Co. v. Superior Court of Cal., Riv-
erside Cty., 464 U.S. 501, 507 (1984); New York Central
R. Co. v. Johmson, 279 U. S. 310, 318 (1929), and it has justi-
fied departures from our traditional adversary framework in
other contexts. The Court mentions one of those contexts,
see ante, at 243-244 (pro se litigation), but there are others
that deserve mention.

The most well known is plain-error review. Federal Rule
of Criminal Procedure 52(b) authorizes reviewing courts to
correct “[a] plain error that affects substantial rights . . .
even though it was not brought to the court’s attention.”
Although I agree with the Court that this Rule does not
independently justify the Eighth Circuit’s decision, see ante,
at 247, I believe that the Rule’s underlying policy sheds some
light on the issue before us. We have explained that courts
may rely on Rule 52(b) to correct only those plain errors that
“‘seriously affec[t] the fairness, integrity or public reputation
of judicial proceedings.”” Olano, supra, at 736 (quoting
United States v. Atkinson, 297 U.S. 157, 160 (1936)). We
have thus recognized that preservation of the “fairness, in-
tegrity or public reputation of judicial proceedings” may
sometimes justify a departure from the traditional adversar-
ial framework of issue presentation.

Perhaps the closest analogue to the cross-appeal require-
ment is the rule of appellate practice that restrains review-
ing courts from addressing arguments that the parties have
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not made. Courts typically invoke this rule to avoid resolv-
ing a case based on an unaired argument, even if the ar-
gument could change the outcome. See, e.g., Santiago v.
Rumsfeld, 425 F. 3d 549, 552, n. 1 (CA9 2005); United States
v. Cervini, 379 F. 3d 987, 994, n. 5 (CA10 2004). But courts
also recognize that the rule is not inflexible, see, e. g., Santi-
ago, supra, at 552, n. 1, and sometimes they depart from it,
see, e. g., United States Nat. Bank of Ore. v. Independent
Ins. Agents of America, Inc., 508 U.S. 439, 448 (1993)
(“After giving the parties ample opportunity to address the
issue, the Court of Appeals acted without any impropriety
in refusing to accept what in effect was a stipulation on a
question of law” (citing Swift & Co. v. Hocking Valley R. Co.,
243 U. S. 281, 289 (1917))); United States v. Moyer, 282 F. 3d
1311, 1317-1318 (CA10 2002); Dorris v. Absher, 179 F. 3d 420,
425-426 (CA6 1999).

A reviewing court will generally address an argument sua
sponte only to correct the most patent and serious errors.
See, e. g., id., at 426 (concluding that the error, if overlooked,
would result in “a miscarriage of justice”); Consumers Union
of U.S., Inc. v. Federal Power Comm’n, 510 F. 2d 656, 662
(CADC 1974) (balancing “considerations of judicial orderli-
ness and efficiency against the need for the greatest possible
accuracy in judicial decisionmaking”). Because the prejudi-
cial effect of the error and the impact of error correction on
judicial resources are matters best determined by the re-
viewing court, the court’s decision to go beyond the argu-
ments made by the parties is committed to its sound discre-
tion. See United States Nat. Bank of Ore., supra, at 448
(reviewing an appellate court’s decision to address an argu-
ment sua sponte for abuse of discretion).

This authority provides a good model for our decision in
this case. The Court has not persuaded me that the inter-
ests at stake when a reviewing court awards a nonappealing
party additional relief are qualitatively different from the
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interests at stake when a reviewing court raises an issue
sua sponte. Authority on the latter point recognizes that
the interest of the public and the Judiciary in correcting
grossly prejudicial errors of law may sometimes outweigh
other interests normally furthered by fidelity to our adver-
sarial tradition. I would recognize the same possibility
here. And just as reviewing courts enjoy discretion to de-
cide for themselves when to raise and decide arguments sua
sponte, I would grant them substantial latitude to decide
when to enlarge an appellee’s judgment in the absence of
a cross-appeal.!
I11

The approach I advocate is not out of step with our prece-
dent. The Court has never decided whether the cross-
appeal requirement is “subject to exceptions [or] an unquali-
fied limit on the power of appellate courts.” Neztsosie, 526
U. S., at 480. That question was reserved in Neztsoste, i1bid.,
even as the Court recognized that lower courts had reached
different conclusions, see ibid., n. 2. I would simply confirm
what our precedent had assumed: that there are exceptional
circumstances when it is appropriate for a reviewing court
to correct an error for the benefit of a party that has not
cross-appealed the decision below.

Indeed, the Court has already reached the very result that
it claims to disavow today. We have long held that a
sentencing court confronted with new circumstances may
impose a stiffer sentence on remand than the defendant
received prior to a successful appeal. See Chaffin v.

!The Court argues that petitioner’s original sentence was neither so
fundamentally unfair nor so harmful to our system of justice as to warrant
sua sponte correction by the Court of Appeals. Ante, at 254-255, n. 9.
But these considerations, which may well support a conclusion that the
Court of Appeals should not have exercised its authority in this case,
cf. n. 3, infra, surely do not justify the Court’s broad rule that sua sponte
error correction on behalf of the Government is inappropriate in all cases.
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Stynchcombe, 412 U.S. 17, 23 (1973); North Carolina v.
Pearce, 395 U.S. 711, 719-720 (1969), overruled on other
grounds, Alabama v. Smith, 490 U. S. 794 (1989). The Court
makes no effort to explain the analytical difference between
those cases and this one. If a sentencing court may rely on
new circumstances to justify a longer sentence on remand,
why cannot one of the new circumstances be the court’s dis-
covery (by dint of appellate review) that its first sentence
was based on an error of law??2

Even today, the Court refuses to decide whether the
cross-appeal requirement admits of exceptions in appro-

(X

priate cases. While calling the rule “‘inveterate and cer-
tain,”” ante, at 245 (quoting Morley Constr. Co., 300 U. S., at

2The Court finds it “hard to imagine a case in which a district court,
after a court of appeals vacated a criminal sentence, could properly in-
crease the sentence based on an error the appeals court left uncorrected
because of the cross-appeal rule.” Ante, at 254, n. 8. Happily, we need
not imagine such cases, since they come before our courts every day.

For examples, we have no further to look than the sentencing cases
remanded en masse following our recent decision in United States v.
Booker, 543 U. S. 220 (2005). In Booker’s wake, it was common for newly
convicted defendants to appeal their sentences, claiming that they re-
ceived enhancements that they would not have received under the advi-
sory guidelines. Many of those cases were remanded for resentencing,
and some defendants wound up with even longer sentences on remand.
See, e. g., United States v. Singletary, 458 F. 3d 72, 77 (CA2) (affirming a
sentence lengthened by 12 months following a Booker remand), cert. de-
nied, 549 U. S. 1047 (2006); United States v. Reinhart, 442 F. 3d 857, 860—
861 (CA5 2006) (affirming a sentence lengthened from 210 months to
235 months following a Booker remand).

These cases represent straightforward applications of the cross-appeal
rule: The Government had not cross-appealed the sentence, so the review-
ing court did not order the defendant’s sentence lengthened. And yet
the sentence was ultimately lengthened when the error was corrected on
remand. The Court fails to explain the conceptual distinction between
those cases and this one. If the Court permits sentencing courts to cor-
rect unappealed errors on remand, why does it not permit the courts of
appeals to do the same on appeal?
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191), the Court allows that “there might be circumstances in
which it would be proper for an appellate court to initiate
plain-error review,” ante, at 248; see also ante, at 244, n. 2.
The Court’s mandate is limited to a single class of cases—
sentencing appeals, and then only when the appeal is brought
by the Government.

The Court justifies the asymmetry in its decision by point-
ing to 18 U. S. C. §3742(b), which provides that “[t]he Gov-
ernment may not further prosecute [the] appeal without the
personal approval of the Attorney General, the Solicitor Gen-
eral, or a deputy solicitor general designated by the Solicitor
General.” According to the majority, “[i]t would severely
undermine Congress’ instruction were appellate judges to
‘sally forth’ on their own motion to take up errors adverse to
the Government when the designated Department of Justice
officials have not authorized an appeal from the sentence the
trial court imposed.” Ante, at 246 (citation omitted).

The problem with this argument is that § 3742(b) does not
apportion authority over sentencing appeals between the
Executive and Judicial Branches. By its terms, §3742(b)
simply apportions that authority within an executive depart-
ment. It provides that “[tlhe Government” may not “prose-
cute” the appeal without approval from one of the listed offi-
cials. It says nothing about the power of the courts to
correct error in the absence of a Government appeal. Had
Congress intended to restrict the power of the courts, the
statute would not stop “[t]he Government” from “prosecut-
[ing]” unauthorized appeals; instead, it would stop “the
Court of Appeals” from “deciding” them.

The design that the Court imputes to the drafters of
§3742(b) is inconsistent with the text in another important
respect. Suppose that the District Court imposes a sen-
tence below the range set forth in the Federal Sentencing
Guidelines, and the Government files an authorized appeal
on the ground that the sentence is unreasonable. Suppose
further that the reviewing court discovers, to the surprise of
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both parties, that the District Court made a further error by
overlooking a mandatory minimum to which the defendant
was subject. The mandatory minimum would raise the de-
fendant’s sentence beyond what even the Government had
wanted. Under the majority’s theory, see ante, at 246, the
reviewing court should not remand for imposition of the
mandatory minimum, since the decision to seek the higher
sentence belonged to the Government alone. But that con-
clusion is plainly at odds with the text of the statute, which
imposes no limits on sentencing review once the named offi-
cials have signed off on the appeal.

Section 3742(b)’s limited effect on sentencing review im-
plies that the statute was not designed to prevent judicial
encroachment on the prerogatives of the Executive. It is
more likely that Congress wanted to withhold from the Exec-
utive the power to force the courts of appeals to entertain
Government appeals that are not regarded as sufficiently im-
portant by the leadership of the Department of Justice.
Allowing the courts of appeals, in their discretion, to remedy
errors not raised in a cross-appeal in no way trenches on the
authority of the Executive. Section 3742(b) may have also
been designed to serve the Executive’s institutional inter-
ests. Congress may have wanted to ensure that the Gov-
ernment maintained a consistent legal position across differ-
ent sentencing appeals. Or perhaps Congress wanted to
maximize the impact of the Government’s sentencing appeals
by giving high-level officials the authority to nix meritless
or marginal ones. These institutional interests of the Exec-
utive do not undermine the Judiciary’s authority to correct
unlawful sentences in the absence of a Government appeal,
and they do not justify the Court’s decision today.

IV

For the reasons given above, I would hold that the courts
of appeals enjoy the discretion to correct error sua sponte
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for the benefit of nonappealing parties. The Court errs in
vacating the judgment of the Eighth Circuit, and I respect-
fully dissent.?

3 Neither the parties nor our amicus have addressed whether, under the
assumption that the Court of Appeals enjoys discretion to initiate error
correction for the benefit of a nonappealing party, the Eighth Circuit
abused that discretion in this case. As framed by petitioner, the question
presented asked only whether the cross-appeal requirement is subject to
exceptions. Because the parties have not addressed the fact-bound sub-
sidiary question, I would affirm without reaching it. See United States
v. International Business Machines Corp., 517 U. S. 843, 855, n. 3 (1996).
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A payphone customer making a long-distance call with an access code or
1-800 number issued by a long-distance carrier pays the carrier (which
completes the call). The carrier then compensates the payphone opera-
tor (which connects the call to the carrier in the first place). The pay-
phone operator can sue the long-distance carrier for any compensation
that the carrier fails to pay for these “dial-around” calls. Many pay-
phone operators assign their dial-around claims to billing and collection
firms (aggregators) so that, in effect, these aggregators can bring suit
on their behalf. A group of aggregators (respondents here) were as-
signed legal title to the claims of approximately 1,400 payphone opera-
tors. The aggregators separately agreed to remit all proceeds to those
operators, who would then pay the aggregators for their services.
After entering into these agreements, the aggregators filed federal-
court lawsuits seeking compensation from petitioner long-distance carri-
ers. The District Court refused to dismiss the claims, finding that the
aggregators had standing, and the D. C. Circuit ultimately affirmed.

Held: An assignee of a legal claim for money owed has standing to pursue
that claim in federal court, even when the assignee has promised to
remit the proceeds of the litigation to the assignor. Pp. 273-292.

(a) History and precedent show that, for centuries, courts have found
ways to allow assignees to bring suit; where assignment is at issue,
courts—both before and after the founding—have always permitted the
party with legal title alone to bring suit; and there is a strong tradition
specifically of suits by assignees for collection. And while precedents
of this Court, Waite v. Santa Cruz, 184 U. S. 302, Spiller v. Atchison,
T & S. F. R. Co., 253 U.S. 117, and Titus v. Wallick, 306 U. S. 282, do
not conclusively resolve the standing question here, they offer powerful
support for the proposition that suits by assignees for collection have
long been seen as “amenable” to resolution by the judicial process, Steel
Co. v. Citizens for Better Environment, 523 U. S. 83, 102. Pp. 273-285.

(b) Petitioners offer no convincing reason to depart from the histori-
cal tradition of suits by assignees, including assignees for collection. In
any event, the aggregators satisfy the Article III standing requirements
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articulated in this Court’s more modern decisions. Petitioners argue
that the aggregators have not themselves suffered an injury and that
assignments for collection do not transfer the payphone operators’ inju-
ries. But the operators assigned their claims lock, stock, and barrel,
and precedent makes clear that an assignee can sue based on his assign-
or’s injuries. Vermont Agency of Natural Resources v. United States
ex rel. Stevens, 529 U. S. 765. In arguing that the aggregators cannot
satisfy the redressability requirement because they will remit their re-
covery to the payphone operators, petitioners misconstrue the nature of
the redressability inquiry, which focuses on whether the injury that a
plaintiff alleges is likely to be redressed through the litigation—not on
what the plaintiff ultimately intends to do with the money recovered.
See, e. ¢g., 1d., at 771. Petitioners’ claim that the assignments constitute
nothing more than a contract for legal services is overstated. There is
an important distinction between simply hiring a lawyer and assigning
a claim to a lawyer. The latter confers a property right (which credi-
tors might attach); the former does not. Finally, as a practical matter,
it would be particularly unwise to abandon history and precedent in
resolving the question here, for any such ruling could be overcome by,
e. 9., rewriting the agreement to give the aggregator a tiny portion of
the assigned claim itself, perhaps only a dollar or two. Pp. 285-289.

(c) Petitioners’ reasons for denying prudential standing—that the ag-
gregators are seeking redress for third parties; that the litigation repre-
sents an effort by the aggregators and payphone operators to circum-
vent Federal Rule of Civil Procedure 23’s class-action requirements; and
that practical problems could arise because the aggregators are suing,
e. g., payphone operators may not comply with discovery requests or
honor judgments—are unpersuasive. And because there are no allega-
tions that the assignments were made in bad faith and because the as-
signments were made for ordinary business purposes, any other pruden-
tial questions need not be considered here. Pp. 289-292.

489 F. 3d 1249, affirmed.

BREYER, J., delivered the opinion of the Court, in which STEVENS, KEN-
NEDY, SOUTER, and GINSBURG, JJ., joined. ROBERTS, C. J,, filed a dissent-
ing opinion, in which SCALIA, THOMAS, and ALITO, JJ., joined, post, p. 298.

Carter G. Phillips argued the cause for petitioners. With
him on the briefs were David W. Carpenter, Thomas C.
Goldstein, Patricia A. Millett, and David P. Murray.



Cite as: 5564 U. S. 269 (2008) 271

Opinion of the Court

Roy T. Englert, Jr., argued the cause for respondents.
With him on the brief were Donald J. Russell and Michael
W. Ward.*

JUSTICE BREYER delivered the opinion of the Court.

The question before us is whether an assignee of a legal
claim for money owed has standing to pursue that claim in
federal court, even when the assignee has promised to remit
the proceeds of the litigation to the assignor. Because his-
tory and precedent make clear that such an assignee has long
been permitted to bring suit, we conclude that the assignee
does have standing.

I

When a payphone customer makes a long-distance call
with an access code or 1-800 number issued by a long-
distance communications carrier, the customer pays the car-
rier (which completes that call), but not the payphone opera-
tor (which connects that call to the carrier in the first place).
In these circumstances, the long-distance carrier is required
to compensate the payphone operator for the customer’s call.
See 47 U.S.C. §226; 47 CFR §64.1300 (2007). The pay-
phone operator can sue the long-distance carrier in court for
any compensation that the carrier fails to pay for these
“dial-around” calls. And many have done so. See Global
Crossing Telecommunications, Inc. v. Metrophones Tele-
commumnications, Inc., 550 U. S. 45 (2007) (finding that the
Communications Act of 1934 authorizes such suits).

Because litigation is expensive, because the evidentiary
demands of a single suit are often great, and because the
resulting monetary recovery is often small, many payphone
operators assign their dial-around claims to billing and col-
lection firms called “aggregators” so that, in effect, these

*Douglas P. Lobel, David A. Vogel, and Lori R. E. Ploeger filed a brief
for Qwest Communications Corp. as amicus curiae urging reversal.

Bruce D. Sokler and Robert G. Kidwell filed a brief for NetworkIP, LLC,
et al. as amicus curiae.
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aggregators can bring suit on their behalf. See Brief for
Respondents 3. Typically, an individual aggregator collects
claims from different payphone operators; the aggregator
promises to remit to the relevant payphone operator (. e.,
the assignor of the claim) any dial-around compensation that
is recovered; the aggregator then pursues the claims in court
or through settlement negotiations; and the aggregator is
paid a fee for this service.

The present litigation involves a group of aggregators who
have taken claim assignments from approximately 1,400 pay-
phone operators. Each payphone operator signed an As-
signment and Power of Attorney Agreement (Agreement) in
which the payphone operator “assigns, transfers and sets
over to [the aggregator] for purposes of collection all rights,
title and interest of the [payphone operator] in the [payphone
operator’s] claims, demands or causes of action for ‘Dial-
Around Compensation’ . . . due the [payphone operator] for
periods since October 1, 1997.” App. to Pet. for Cert. 114.
The Agreement also “appoints” the aggregator as the pay-
phone operator’s “true and lawful attorney-in-fact.” Ibid.
The Agreement provides that the aggregator will litigate “in
the [payphone operator’s] interest.” Id., at 115. And the
Agreement further stipulates that the assignment of the
claims “may not be revoked without the written consent of
the [aggregator].” Ibid. The aggregator and payphone op-
erator then separately agreed that the aggregator would
remit all proceeds to the payphone operator and that the
payphone operator would pay the aggregator for its services
(typically via a quarterly charge).

After signing the agreements, the aggregators (respond-
ents here) filed lawsuits in federal court seeking dial-around
compensation from Sprint, AT&T, and other long-distance
carriers (petitioners here). AT&T moved to dismiss the
claims, arguing that the aggregators lack standing to sue
under Article IIT of the Constitution. The District Court
initially agreed to dismiss, APCC Servs., Inc. v. AT&T Corp.,



Cite as: 5564 U. S. 269 (2008) 273

Opinion of the Court

254 F. Supp. 2d 135, 140-141 (DC 2003), but changed its mind
in light of a “long line of cases and legal treatises that recog-
nize a well-established principle that assignees for collection
purposes are entitled to bring suit where [as here] the as-
signments transfer absolute title to the claims.” APCC
Servs., Inc. v. AT&T Corp., 281 F. Supp. 2d 41, 45 (DC 2003).
After consolidating similar cases, a divided panel of the
Court of Appeals for the District of Columbia Circuit agreed
that the aggregators have standing to sue, but held that the
relevant statutes do not create a private right of action.
APCC Servs., Inc. v. Sprint Communications Co., 418 F. 3d
1238 (2005) (per curiam). This Court granted the aggrega-
tors’ petition for certiorari on the latter statutory question,
vacated the judgment, and remanded the case for reconsider-
ation in light of Global Crossing, supra. APCC Services,
Inc. v. Sprint Communications Co., 550 U. S. 901 (2007).
On remand, the Court of Appeals affirmed the orders of the
District Court allowing the litigation to go forward. 489
F. 3d 1249, 1250 (2007) (per curiam). The long-distance car-
riers then asked us to consider the standing question. We
granted certiorari, and we now affirm.

II

We begin with the most basic doctrinal principles: Article
ITI, §2, of the Constitution restricts the federal “judicial
Power” to the resolution of “Cases” and “Controversies.”
That case-or-controversy requirement is satisfied only where
a plaintiff has standing. See, e. g., DaimlerChrysler Corp.
v. Cuno, 547 U. S. 332 (2006). And in order to have Article
1T standing, a plaintiff must adequately establish: (1) an in-
jury in fact (7. e., a “concrete and particularized” invasion of a
“legally protected interest”); (2) causation (. e., a “‘fairly . ..
trace[able]’” connection between the alleged injury in fact
and the alleged conduct of the defendant); and (3) redress-
ability (1. e., it is “‘likely’” and not “merely ‘speculative’”
that the plaintiff’s injury will be remedied by the relief plain-
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tiff seeks in bringing suit). Lujan v. Defenders of Wildlife,
504 U. S. 555, 560-561 (1992) (calling these the “irreducible
constitutional minimum” requirements).

In some sense, the aggregators clearly meet these require-
ments. They base their suit upon a concrete and particular-
ized “injury in fact,” namely, the carriers’ failure to pay dial-
around compensation. The carriers “caused” that injury.
And the litigation will “redress” that injury—if the suits are
successful, the long-distance carriers will pay what they owe.
The long-distance carriers argue, however, that the aggrega-
tors lack standing because it was the payphone operators
(who are not plaintiffs), not the aggregators (who are plain-
tiffs), who were “injured in fact” and that it is the payphone
operators, not the aggregators, whose injuries a legal victory
will truly “redress”: The aggregators, after all, will remit
all litigation proceeds to the payphone operators. Brief for
Petitioners 18. Thus, the question before us is whether,
under these circumstances, an assignee has standing to pur-
sue the assignor’s claims for money owed.

We have often said that history and tradition offer a mean-
ingful guide to the types of cases that Article III empowers
federal courts to consider. See, e. g., Steel Co. v. Citizens for
Better Environment, 523 U. S. 83, 102 (1998) (“We have al-
ways taken [the case-or-controversy requirement] to mean
cases and controversies of the sort traditionally amenable
to, and resolved by, the judicial process” (emphasis added));
GTE Sylvania, Inc. v. Consumers Union of United States,
Inc., 445 U. S. 375, 382 (1980) (“The purpose of the case-or-
controversy requirement is to limit the business of federal
courts to questions presented in an adversary context and in
a form historically viewed as capable of resolution through
the judicial process” (emphasis added; internal quotation
marks omitted)); cf. Coleman v. Miller, 307 U.S. 433, 460
(1939) (opinion of Frankfurter, J.) (in crafting Article III,
“the framers . .. gave merely the outlines of what were to
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them the familiar operations of the English judicial system
and its manifestations on this side of the ocean before the
Union”). Consequently, we here have carefully examined
how courts have historically treated suits by assignors and
assignees. And we have discovered that history and prece-
dent are clear on the question before us: Assignees of a claim,
including assignees for collection, have long been permitted
to bring suit. A clear historical answer at least demands
reasons for change. We can find no such reasons here, and
accordingly we conclude that the aggregators have standing.

A

We must begin with a minor concession. Prior to the 17th
century, English law would not have authorized a suit like
this one. But that is because, with only limited exceptions,
English courts refused to recognize assignments at all. See,
e. g., Lampet’s Case, 10 Co. Rep. 46b, 48a, 77 Eng. Rep. 994,
997 (K. B. 1612) (stating that “no possibility, right, title, nor
thing in action, shall be granted or assigned to strangers”
(footnote omitted)); Penson & Higbed’s Case, 4 Leo. 99, 74
Eng. Rep. 756 (K. B. 1590) (refusing to recognize the right of
an assignee of a right in contract); see also 9 J. Murray, Cor-
bin on Contracts §47.3, p. 134 (rev. ed. 2007) (noting that the
King was excepted from the basic rule and could, as a result,
always receive assignments).

Courts then strictly adhered to the rule that a “chose in
action”—an interest in property not immediately reducible
to possession (which, over time, came to include a financial
interest such as a debt, a legal claim for money, or a contrac-
tual right)—simply “could not be transferred to another per-
son by the strict rules of the ancient common law.” See 2
W. Blackstone, Commentaries *442. To permit transfer, the
courts feared, would lead to the “multiplying of contentions
and suits,” Lampet’s Case, supra, at 48a, 77 Eng. Rep., at
997, and would also promote “maintenance,” 1. e., officious in-
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termeddling with litigation, see Holdsworth, History of the
Treatment of Choses in Action by the Common Law, 33 Harv.
L. Rev. 997, 1006-1009 (1920).

As the 17th century began, however, strict anti-
assignment rules seemed inconsistent with growing commer-
cial needs. And as English commerce and trade expanded,
courts began to liberalize the rules that prevented assign-
ments of choses in action. See 9 Corbin, supra, §47.3, at 134
(suggesting that the “pragmatic necessities of trade” induced
“evolution of the common law”); Holdsworth, supra, at 1021-
1022 (the “common law” was “induced” to change because
of “considerations of mercantile convenience or necessity”);
J. Ames, Lectures on Legal History 214 (1913) (noting that
the “objection of maintenance” yielded to “the modern com-
mercial spirit”). By the beginning of the 18th century,
courts routinely recognized assignments of equitable (but
not legal) interests in a chose in action: Courts of equity per-
mitted suits by an assignee who had equitable (but not legal)
title. And courts of law effectively allowed suits either by
the assignee (who had equitable, but not legal title) or the
assignor (who had legal, but not equitable title).

To be more specific, courts of equity would simply permit
an assignee with a beneficial interest in a chose in action
to sue in his own name. They might, however, require the
assignee to bring in the assignor as a party to the action so
as to bind him to whatever judgment was reached. See,
e. 9., Warmstrey v. Tanfield, 1 Ch. Rep. 29, 21 Eng. Rep. 498
(1628-1629); Fashion v. Atwood, 2 Ch. Cas. 36, 22 Eng. Rep.
835 (1688); Peters v. Soame, 2 Vern. 428, 428-429, 23 Eng.
Rep. 874 (Ch. 1701); Squib v. Wyn, 1 P. Wms. 378, 381, 24
Eng. Rep. 432, 433 (Ch. 1717); Lord Carteret v. Paschal, 3 P.
Wms. 197, 199, 24 Eng. Rep. 1028, 1029 (Ch. 1733); Row v.
Dawson, 1 Ves. sen. 331, 332-333, 27 Eng. Rep. 1064, 1064—
1065 (Ch. 1749). See also M. Smith, Law of Assignment:
The Creation and Transfer of Choses in Action 131 (2007)
(by the beginning of the 18th century, “it became settled that
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equity would recognize the validity of the assignment of both
debts and of other things regarded by the common law as
choses in action”).

Courts of law, meanwhile, would permit the assignee with
an equitable interest to bring suit, but nonetheless required
the assignee to obtain a “power of attorney” from the holder
of the legal title, namely, the assignor, and further required
the assignee to bring suit in the name of that assignor. See,
e. g., Cook, Alienability of Choses in Action, 29 Harv. L. Rev.
816, 822 (1916) (“[Clommon law lawyers were able, through
the device of the ‘power of attorney’ . .. to enable the as-
signee to obtain relief in common law proceedings by suing
in the name of the assignor”); 29 R. Lord, Williston on Con-
tracts § 74:2, pp. 214-215 (4th ed. 2003). Compare, e. g., Bar-
row v. Gray, Cro. Eliz. 551, 78 Eng. Rep. 797 (K. B. 1653),
and South & Marsh’s Case, 3 Leo. 234, 74 Eng. Rep. 654
(Exch. 1686) (limiting the use of a power of attorney to
cases in which the assignor owed the assignee a debt), with
Holdsworth, supra, at 1021 (noting that English courts aban-
doned that limitation by the end of the 18th century). At
the same time, courts of law would permit an assignor to sue
even when he had transferred away his beneficial interest.
And they permitted the assignor to sue in such circum-
stances precisely because the assignor retained legal title.
See, e. g., Winch v. Keeley, 1 T. R. 619, 99 Eng. Rep. 1284
(K. B. 1787) (allowing the bankrupt assignor of a chose in
action to sue a debtor for the benefit of the assignee because
the assignor possessed legal, though not equitable, title).

The upshot is that by the time Blackstone published vol-
ume II of his Commentaries in 1766, he could dismiss the
“ancient common law” prohibition on assigning choses in ac-
tion as a “nicety . . . now disregarded.” 2 Blackstone, supra,
at *442.

B

Legal practice in the United States largely mirrored that
in England. In the latter half of the 18th century and
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throughout the 19th century, American courts regularly “ex-
ercised their powers in favor of the assignee,” both at law
and in equity. 9 Corbin on Contracts §47.3, at 137. See,
e. 9., McCullum v. Coxe, 1 Dall. 139 (Pa. 1785) (protecting
assignee of a debt against a collusive settlement by the as-
signor); Dennie v. Chapman, 1 Root 113, 115 (Conn. Super.
1789) (assignee of a nonnegotiable note can bring suit “in
the name of the original promisee or his administrator”);
Andrews v. Beecker, 1 Johns. Cas. 411, 411-412, n. (N. Y. Sup.
Ct. 1800) (per curiam) (“Courts of law . . . are, in justice,
bound to protect the rights of the assignees, as much as a
court of equity, though they may still require the action to
be brought in the name of the assignor”); Riddle & Co. v.
Mandeville, 5 Cranch 322 (1809) (assignees of promissory
notes entitled to bring suit in equity). Indeed, §11 of the
Judiciary Act of 1789 specifically authorized federal courts
to take “cognizance of any suit to recover the contents of
any promissory note or other chose in action in favour of
an assignee” so long as federal jurisdiction would lie if the
assignor himself had brought suit. 1 Stat. 79.

Thus, in 1816, Justice Story, writing for a unanimous
Court, summarized the practice in American courts as fol-
lows: “Courts of law, following in this respect the rules of
equity, now take notice of assignments of choses in action,
and exert themselves to afford them every support and pro-
tection.” Welch v. Mandeville, 1 Wheat. 233, 236. He
added that courts of equity have “disregarded the rigid
strictness of the common law, and protected the rights of the
assignee of choses in action,” and noted that courts of com-
mon law “now consider an assignment of a chose in action as
substantially valid, only preserving, in certain cases, the
form of an action commenced in the name of the assignor.”
Id., at 237, n.

It bears noting, however, that at the time of the founding
(and in some States well before then) the law did permit the
assignment of legal title to at least some choses in action.
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In such cases, the assignee could bring suit on the assigned
claim in his own name, in a court of law. See, e. g., Act of
Oct. 1705, Ch. XXXIV, 3 Va. Stat. 378 (W. Hening ed. 1823)
(reprinted 1969) (permitting any person to “assign or trans-
fer any bond or bill for debt over to any other person” and
providing that “the assignee or assignees, his and their exec-
utors and administrators by virtue of such assignment shall
and may have lawfull power to commence and prosecute any
suit at law in his or their own name or names”); Act of May
28, 1715, Ch. XXVIII, Gen. Laws of Penn. 60 (J. Dunlop
comp. 2d ed. 1849) (permitting the assignment of “bonds, spe-
cialties, and notes” and authorizing “the person or persons,
to whom the said bonds, specialties or notes, are . . . as-
signed” to “commence and prosecute his, her or their actions
at law”); Patent Act of 1793, ch. 11, §4, 1 Stat. 322 (“[1]t shall
be lawful for any inventor, his executor or administrator to
assign the title and interest in the said invention, at anytime,
and the assignee . . . shall thereafter stand in the place of
the original inventor, both as to right and responsibility”).

C

By the 19th century, courts began to consider the specific
question presented here: whether an assignee of a legal claim
for money could sue when that assignee had promised to
give all litigation proceeds back to the assignor. During
that century American law at the state level became less
formalistic through the merger of law and equity, through
statutes more generously permitting an assignor to pass
legal title to an assignee, and through the adoption of rules
that permitted any “real party in interest” to bring suit.
See 6A C. Wright, A. Miller, & M. Kane, Federal Practice
and Procedure § 1541, pp. 320-321 (2d ed. 1990) (hereinafter
Wright & Miller); see also 9 Corbin, supra, §47.3, at 137.
The courts recognized that pre-existing law permitted an as-
signor to bring suit on a claim even though the assignor re-
tained nothing more than naked legal title. Since the law
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increasingly permitted the transfer of legal title to an as-
signee, courts agreed that assignor and assignee should be
treated alike in this respect. And rather than abolish the
assignor’s well-established right to sue on the basis of naked
legal title alone, many courts instead extended the same
right to an assignee. See, e. g., Clark & Hutchins, The Real
Party in Interest, 34 Yale L. J. 259, 264-265 (1925) (noting
that the changes in the law permitted both the assignee with
“naked legal title” and the assignee with an equitable inter-
est in a claim to bring suit).

Thus, during the 19th century, most state courts enter-
tained suits virtually identical to the litigation before us:
suits by individuals who were assignees for collection only,
1. e., assignees who brought suit to collect money owed to
their assignors but who promised to turn over to those as-
signors the proceeds secured through litigation. See, e. g.,
Webb & Hepp v. Morgan, McClung & Co., 14 Mo. 428, 431
(1851) (holding that the assignees of a promissory note for
collection only can bring suit, even though they lack a bene-
ficial interest in the note, because the assignment “creates in
them such legal interest, that they thereby become the per-
sons to sue”); Meeker v. Claghorn, 44 N. Y. 349, 350, 353
(1871) (allowing suit by the assignee of a cause of action even
though the assignors “‘expected to receive the amount re-
covered in the action,”” because the assignee, as “legal
holder of the claim,” was “the real party in interest”); Sear-
g v. Berry, 58 Towa 20, 23, 24, 11 N. W. 708, 709 (1882)
(where legal title to a judgment was assigned “merely for
the purpose of enabling plaintiff to enforce its collection”
and the assignor in fact retained the beneficial interest, the
plaintiff-assignee could “prosecute this suit to enforce the
collection of the judgment”); Grant v. Heverin, 77 Cal. 263,
265, 19 P. 493 (1888) (holding that the assignee of a bond
could bring suit, even though he lacked a beneficial interest
in the bond, and adopting the rule that an assignee with legal
title to an assigned claim can bring suit even where the as-
signee must “account to the assignor” for “a part of the pro-
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ceeds” or “is to account for the whole proceeds” (internal
quotation marks omitted)); McDaniel v. Pressler, 3 Wash.
636, 638, 637, 29 P. 209, 210 (1892) (holding that the assignee
of promissory notes was the real party in interest, even
though the assignment was “for the purpose of collection”
and the assignee had “no interest other than that of the legal
holder of said notes”); Wines v. Rio Grande W. R. Co., 9 Utah
228, 235, 33 P. 1042, 1044, 1045 (1893) (holding that an as-
signee could bring suit based on causes of action assigned to
him “simply to enable him to sue” and who “would turn over
to the assignors all that was recovered in the action, after
deducting [the assignors’] proportion of the expenses of the
suit”); Gomer v. Stockdale, 5 Colo. App. 489, 492, 39 P. 355,
357, 356 (1895) (permitting suit by a party who was assigned
legal title to contractual rights, where the assignor retained
the beneficial interest, noting that the doctrine that “prevails
in Colorado” is that the assignee may bring suit in his own
name “although there may be annexed to the transfer the
condition that when the sum is collected the whole or some
part of it must be paid over to the assignor”). See also Ap-
pendix, infra (collecting cases from numerous other States
approving of suits by assignees for collection).

Of course, the dissent rightly notes, some States during
this period of time refused to recognize assignee-for-
collection suits, or otherwise equivocated on the matter.
See post, at 309 (opinion of ROBERTS, C. J.). But so many
States allowed these suits that by 1876, the distinguished
procedure and equity scholar John Norton Pomeroy declared
it “settled by a great preponderance of authority, although
there is some conflict” that an assignee is “entitled to sue in
his own name” whenever the assignment vests “legal title”
in the assignee, and notwithstanding “any contemporaneous,
collateral agreement by virtue of which he is to receive a
part only of the proceeds . . . or even is to thus account [to the
assignor] for the whole proceeds.” Remedies and Remedial
Rights §132, p. 159 (internal quotation marks omitted; em-
phasis added). Other contemporary scholars reached the
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same basic conclusion. See, e. g., P. Bliss, A Treatise Upon
the Law of Pleading §51, p. 69 (2d ed. 1887) (stating that
“ImJost of the courts have held that where negotiable paper
has been indorsed, or other choses in action have been as-
signed, it does not concern the defendant for what purpose
the transfer has been made” and giving examples of States
permitting assignees to bring suit even where they lacked a
beneficial interest in the assigned claims (emphasis added)).
See also Clark & Hutchins, supra, at 264 (“/ M]any, probably
most, American jurisdictions” have held that “an assignee
who has no beneficial interest, like an assignee for collection
only, may prosecute an action in his own name” (emphasis
added)). Even Michael Ferguson’s California Law Review
Comment—which the dissent cites as support for its argu-
ment about “the divergent practice” among the courts, post,
at 310—recognizes that “/a] majority of courts has held that
an assignee for collection only is a real party in interest”
entitled to bring suit. See Comment, The Real Party in In-
terest Rule Revitalized: Recognizing Defendant’s Interest in
the Determination of Proper Parties Plaintiff, 55 Cal. L. Rev.
1452, 1475 (1967) (emphasis added); see also id., at 1476,
n. 118 (noting that even “[t]he few courts that have waivered
on the question have always ended up in the camp of the
magjority” (emphasis added)).

During this period, a number of federal courts similarly
indicated approval of suits by assignees for collection only.
See, e. g., Bradford v. Jenks, 3 F. Cas. 1132, 1134 (No. 1,769)
(CC TIL. 1840) (stating that the plaintiff, the receiver of a
bank, could bring suit in federal court to collect on a note
owed to that bank if he sued as the bank’s assignee, not its
receiver, but ultimately holding that the plaintiff could not
sue as an assignee because there was no diversity jurisdic-
tion); Orr v. Lacy, 18 F. Cas. 834 (No. 10,589) (CC Mich. 1847)
(affirming judgment for the plaintiff, the endorsee of a bill of
exchange, on the ground that, as endorsee, he had the “legal
right” to bring suit notwithstanding the fact that the pro-
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ceeds of the litigation would be turned over to the endorser);
Murdock v. The Emma Graham, 17 F. Cas. 1012, 1013 (No.
9,940) (SD Ohio 1878) (permitting the assignee of a claim
for injury to a “float or barge” to bring suit when, “under
the assignment,” the assignor’s creditors would benefit from
the litigation); The Rupert City, 213 F. 263, 266-267 (WD
Wash. 1914) (assignees of claims for collection only could
bring suit in maritime law because “an assignment for
collection . . . vest[s] such an interest in [an] assignee as to
entitle him to sue”).

Even this Court long ago indicated that assignees for col-
lection only can properly bring suit. For example, in Wazite
v. Santa Cruz, 184 U. S. 302 (1902), the plaintiff sued to col-
lect on a number of municipal bonds and coupons whose
“legal title” had been vested in him but which were trans-
ferred to him “for collection only.” Id., at 324. The Court,
in a unanimous decision, ultimately held that the federal
courts could not hear his suit because the amount-in-
controversy requirement of diversity jurisdiction would not
have been satisfied if the bondholders and coupon holders
had sued individually. See id., at 328-329. However, be-
fore reaching this holding, the Court expressly stated that
the suit could properly be brought in federal court “if the
only objection to the jurisdiction of the Circuit Court is that
the plaintiff was invested with the legal title to the bonds
and coupons simply for purposes of collection.” Id., at 325.

Next, in Spiller v. Atchison, T. & S. F. R. Co., 253 U. S.
117 (1920), a large number of cattle shippers assigned to
Spiller (the secretary of a Cattle Raiser’s Association) their
individual reparation claims against railroads they said had
charged them excessive rates. The Federal Court of Ap-
peals held that Spiller could not bring suit because, in effect,
he was an assignee for collection only and would be passing
back to the cattle shippers any money he recovered from
the litigation. In a unanimous decision, this Court reversed.
The Court wrote that the cattle shippers’ “assignments were
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absolute in form” and “plainly” “vestled] the legal title in
Spiller.” Id., at 134. The Court conceded that the assign-
ments did not pass “beneficial or equitable title” to Spiller.
Ibid. But the Court then said that “this was not necessary
to support the right of the assignee to claim an award of
reparation and enable him to recover it by action at law
brought in his own name but for the benefit of the equitable
owners of the claims.” Ibid. The Court thereby held
that Spiller’s legal title alone was sufficient to allow him to
bring suit in federal court on the aggregated claims of his
assignors.

Similarly, in Titus v. Wallick, 306 U.S. 282 (1939), this
Court unanimously held that (under New York law) a plain-
tiff, an assignee for collection, had “dominion over the claim
for purposes of suit” because the assignment purported to
“‘sell, assign, transfer and set over’ the chose in action” to
the assignee. Id., at 289. More importantly for present
purposes, the Court said that the assignment’s “legal effect
was not curtailed by the recital that the assignment was for
purposes of suit and that its proceeds were to be turned over
or accounted for to another.” Ibid.

To be clear, we do not suggest that the Court’s decisions
in Waite, Spiller, and Titus conclusively resolve the standing
question before us. We cite them because they offer addi-
tional and powerful support for the proposition that suits by
assignees for collection have long been seen as “amenable”
to resolution by the judicial process. Steel Co., 523 U.S.,
at 102.

Finally, we note that there is also considerable, more re-
cent authority showing that an assignee for collection may
properly sue on the assigned claim in federal court. See,
e. 9., 6A Wright & Miller § 1545, at 346-348 (noting that an
assignee with legal title is considered to be a real party in
interest and that as a result “federal courts have held that
an assignee for purposes of collection who holds legal title to
the debt according to the governing substantive law is the



Cite as: 5564 U. S. 269 (2008) 285

Opinion of the Court

real party in interest even though the assignee must account
to the assignor for whatever is recovered in the action”); 6
Am. Jur. 2d, Assignments § 184, pp. 262-263 (1999) (“An as-
signee for collection or security only is within the meaning
of the real party in interest statutes and entitled to sue in
his or her own name on an assigned account or chose in ac-
tion, although he or she must account to the assignor for the
proceeds of the action, even when the assignment is without
consideration” (footnote omitted)). See also Rosenblum v.
Dingfelder, 111 F. 2d 406, 407 (CA2 1940); Staggers v. Otto
Gerdaw Co., 359 F. 2d 292, 294 (CA2 1966); Dixie Portland
Flowr Mills, Inc. v. Dixie Feed & Seed Co., 382 F. 2d 830,
833 (CA6 1967); Klamath-Lake Pharmaceutical Assn. v.
Klamath Medical Serv. Bur., 701 F. 2d 1276, 1282 (CA9
1983).
D

The history and precedents that we have summarized
make clear that courts have long found ways to allow assign-
ees to bring suit; that where assignment is at issue, courts—
both before and after the founding— have always permitted
the party with legal title alone to bring suit; and that there
is a strong tradition specifically of suits by assignees for col-
lection. We find this history and precedent “well nigh con-
clusive” in respect to the issue before us: Lawsuits by assign-
ees, including assignees for collection only, are “cases and
controversies of the sort traditionally amenable to, and re-
solved by, the judicial process.” Vermont Agency of Natu-
ral Resources v. United States ex rel. Stevens, 529 U. S. 765,
T7T-T78 (2000) (internal quotation marks omitted).

III

Petitioners have not offered any convincing reason why
we should depart from the historical tradition of suits by
assignees, including assignees for collection. In any event,
we find that the assignees before us satisfy the Article 111
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standing requirements articulated in more modern decisions
of this Court.

Petitioners argue, for example, that the aggregators have
not themselves suffered any injury in fact and that the as-
signments for collection “do not suffice to transfer the pay-
phone operators’ injuries.” Brief for Petitioners 18. It is,
of course, true that the aggregators did not originally suffer
any injury caused by the long-distance carriers; the pay-
phone operators did. But the payphone operators assigned
their claims to the aggregators lock, stock, and barrel. See
APCC Servs., 418 F. 3d, at 1243 (there is “no reason to be-
lieve the assignment is anything less than a complete trans-
fer to the aggregator” of the injury and resulting claim); see
also App. to Pet. for Cert. 114 (Agreement provides that each
payphone operator “assigns, transfers and sets over” to the
aggregator “all rights, title and interest” in dial-around com-
pensation claims). And within the past decade we have
expressly held that an assignee can sue based on his assign-
or’s injuries. In Vermont Agency, supra, we considered
whether a qui tam relator possesses Article 11T standing to
bring suit under the False Claims Act, which authorizes a
private party to bring suit to remedy an injury (fraud) that
the United States, not the private party, suffered. We held
that such a relator does possess standing. And we said that
is because the Act “effect[s] a partial assignment of the
Government’s damages claim” and that assignment of the
“United States’ injury in fact suffices to confer standing on
[the relator].” Id., at 773, 774. Indeed, in Vermont Agency
we stated quite unequivocally that “the assignee of a claim
has standing to assert the injury in fact suffered by the as-
signor.” Id., at 773.

Petitioners next argue that the aggregators cannot satisfy
the redressability requirement of standing because, if suc-
cessful in this litigation, the aggregators will simply remit
the litigation proceeds to the payphone operators. But peti-
tioners misconstrue the nature of our redressability inquiry.
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That inquiry focuses, as it should, on whether the injury that
a plaintiff alleges is likely to be redressed through the litiga-
tion—not on what the plaintiff ultimately intends to do with
the money he recovers. See, e. g., 1d., at 771 (to demonstrate
redressability, the plaintiff must show a “substantial likeli-
hood that the requested relief will remedy the alleged injury
i fact” (internal quotation marks omitted; emphasis added));
Lujan, 504 U.S., at 561 (“[I]t must be likely . . . that the
myury will be redressed by a favorable decision” (internal
quotation marks omitted; emphasis added)). Here, a legal
victory would unquestionably redress the injuries for which
the aggregators bring suit. The aggregators’ injuries relate
to the failure to receive the required dial-around compensa-
tion. And if the aggregators prevail in this litigation, the
long-distance carriers would write a check to the aggre-
gators for the amount of dial-around compensation owed.
What does it matter what the aggregators do with the money
afterward? The injuries would be redressed whether the
aggregators remit the litigation proceeds to the payphone
operators, donate them to charity, or use them to build
new corporate headquarters. Moreover, the statements our
prior cases made about the need to show redress of the in-
jury are consistent with what numerous authorities have
long held in the assignment context, namely, that an assignee
for collection may properly bring suit to redress the injury
originally suffered by his assignor. Petitioners might dis-
agree with those authorities. But petitioners have not pro-
vided us with a good reason to reconsider them.

The dissent argues that our redressability analysis “could
not be more wrong,” because “[wle have never approved
federal-court jurisdiction over a claim where the entire relief
requested will run to a party not before the court. Never.”
Post, at 302. But federal courts routinely entertain suits
which will result in relief for parties that are not themselves
directly bringing suit. Trustees bring suits to benefit their
trusts; guardians ad litem bring suits to benefit their wards;



288 SPRINT COMMUNICATIONS CO. ». APCC
SERVICES, INC.

Opinion of the Court

receivers bring suit to benefit their receiverships; assignees
in bankruptcy bring suit to benefit bankrupt estates; execu-
tors bring suit to benefit testator estates; and so forth. The
dissent’s view of redressability, if taken seriously, would
work a sea change in the law. Moreover, to the extent that
trustees, guardians ad litem, and the like have some sort
of “obligation” to the parties whose interests they vindicate
through litigation, see post, at 304-305, n. 2, the same is true
in respect to the aggregators here. The aggregators have a
contractual obligation to litigate “in the [payphone opera-
tor’s] interest.” App. to Pet. for Cert. 115a. (And if the
aggregators somehow violate that contractual obligation,
say, by agreeing to settle the claims against the long-distance
providers in exchange for a kickback from those providers,
each payphone operator would be able to bring suit for
breach of contract.)

Petitioners also make a further conceptual argument.
They point to cases in which this Court has said that a party
must possess a “personal stake” in a case in order to have
standing under Article III. See Baker v. Carr, 369 U.S.
186, 204 (1962). And petitioners add that, because the ag-
gregators will not actually benefit from a victory in this case,
they lack a “personal stake” in the litigation’s outcome. The
problem with this argument is that the general “personal
stake” requirement and the more specific standing require-
ments (injury in fact, redressability, and causation) are flip
sides of the same coin. They are simply different descrip-
tions of the same judicial effort to ensure, in every case or
controversy, “that concrete adverseness which sharpens the
presentation of issues upon which the court so largely de-
pends for illumination.” Ibid. See also Massachusetts v.
EPA, 549 U. S. 497, 517 (2007) (“At bottom, the gist of the
question of standing is whether petitioners have such a per-
sonal stake in the outcome of the controversy as to assure
that concrete adverseness” (internal quotation marks omit-
ted)). Courts, during the past two centuries, appear to have
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found that “concrete adverseness” where an assignee for col-
lection brings a lawsuit. And petitioners have provided us
with no grounds for reaching a contrary conclusion.

Petitioners make a purely functional argument, as well.
Read as a whole, they say, the assignments in this litigation
constitute nothing more than a contract for legal services.
We think this argument is overstated. There is an impor-
tant distinction between simply hiring a lawyer and assign-
ing a claim to a lawyer (on the lawyer’s promise to remit
litigation proceeds). The latter confers a property right
(wWhich creditors might attach); the former does not.

Finally, we note, as a practical matter, that it would be
particularly unwise for us to abandon history and precedent
in resolving the question before us. Were we to agree with
petitioners that the aggregators lack standing, our holding
could easily be overcome. For example, the Agreement
could be rewritten to give the aggregator a tiny portion of
the assigned claim itself, perhaps only a dollar or two. Or
the payphone operators might assign all of their claims to a
“Dial-Around Compensation Trust” and then pay a trustee
(perhaps the aggregator) to bring suit on behalf of the trust.
Accordingly, the far more sensible course is to abide by the
history and tradition of assignee suits and find that the ag-
gregators possess Article III standing.

Iv

Petitioners argue that, even if the aggregators have stand-
ing under Article III, we should nonetheless deny them
standing for a number of prudential reasons. See Elk Grove
Unified School Dist. v. Newdow, 542 U. S. 1, 11 (2004) (pru-
dential standing doctrine “embodies judicially self-imposed
limits on the exercise of federal jurisdiction” (internal quota-
tion marks omitted)).

First, petitioners invoke certain prudential limitations
that we have imposed in prior cases where a plaintiff has
sought to assert the legal claims of third parties. See, e. g,
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Warth v. Seldin, 422 U. S. 490, 501 (1975) (expressing a “re-
luctance to exert judicial power when the plaintiff’s claim to
relief rests on the legal rights of third parties”); Arlington
Heights v. Metropolitan Housing Development Corp., 429
U. S. 252, 263 (1977) (“In the ordinary case, a party is denied
standing to assert the rights of third persons”); Secretary of
State of Md. v. Joseph H. Munson Co., 467 U.S. 947, 955
(1984) (a plaintiff ordinarily “‘cannot rest his claim to relief
on the legal rights or interests of third parties’”).

These third-party cases, however, are not on point. They
concern plaintiffs who seek to assert not their own legal
rights, but the legal rights of others. See, e.g., Warth,
supra, at 499 (plaintiff “generally must assert his own legal
rights and interests, and cannot rest his claim to relief on
the legal rights or interests of third parties” (emphasis
added)); see also Kowalski v. Tesmer, 543 U. S. 125 (2004)
(lawyers lack standing to assert the constitutional rights of
defendants deprived of appointed counsel on appeal); Powers
v. Ohio, 499 U. S. 400 (1991) (permitting a criminal defendant
to assert rights of juror discriminated against because of
race); Craig v. Boren, 429 U. S. 190 (1976) (permitting beer
vendors to assert rights of prospective male customers aged
18 to 21 who, unlike females of the same ages, were barred
from purchasing beer). Here, the aggregators are suing
based on injuries originally suffered by third parties. But
the payphone operators assigned to the aggregators all
“rights, title and interest” in claims based on those injuries.
Thus, in the litigation before us, the aggregators assert what
are, due to that transfer, legal rights of their own. The ag-
gregators, in other words, are asserting first-party, not
third-party, legal rights. Moreover, we add that none of the
third-party cases cited by petitioners involved assignments
or purported to overturn the longstanding doctrine permit-
ting an assignee to bring suit on an assigned claim.

Second, petitioners suggest that the litigation here simply
represents an effort by the aggregators and the payphone
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operators to circumvent Federal Rule of Civil Procedure
23’s class-action requirements. But we do not understand
how “circumvention” of Rule 23 could constitute a basis for
denying standing here. For one thing, class actions are
permissive, not mandatory. More importantly, class actions
constitute but one of several methods for bringing about
aggregation of claims, i.e., they are but one of several
methods by which multiple similarly situated parties get
similar claims resolved at one time and in one federal forum.
See Rule 20(a) (permitting joinder of multiple plaintiffs);
Rule 42 (permitting consolidation of related cases filed in the
same district court); 28 U. S. C. § 1407 (authorizing consolida-
tion of pretrial proceedings for related cases filed in multiple
federal districts); § 1404 (making it possible for related cases
pending in different federal courts to be transferred and con-
solidated in one district court); D. Herr, Annotated Manual
for Complex Litigation §20.12, p. 279 (4th ed. 2007) (noting
that “[r]elated cases pending in different federal courts may
be consolidated in a single district” by transfer under 28
U. S. C. §1404(a)); J. Tidmarsh & R. Trangsrud, Complex Lit-
igation and the Adversary System 473-524 (1998) (section on
“Transfer Devices that Aggregate Cases in a Single Venue”).
Because the federal system permits aggregation by other
means, we do not think that the aggregators should be de-
nied standing simply because the payphone operators chose
one aggregation method over another.

Petitioners also point to various practical problems that
could arise because the aggregators, rather than the pay-
phone operators, are suing. In particular, they say that the
payphone operators may not comply with discovery requests
served on them, that the payphone operators may not honor
judgments reached in this case, and that petitioners may not
be able to bring, in this litigation, counterclaims against
the payphone operators. See Brief for Petitioners 46-48.
Even assuming all that is so, courts have long permitted as-
signee lawsuits notwithstanding the fact that such problems
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could arise. Regardless, courts are not helpless in the face
of such problems. For example, a district court can, if ap-
propriate, compel a party to collect and to produce whatever
discovery-related information is necessary. See Fed. Rules
Civ. Proc. 26(b)(1), 30-31, 33-36. That court might grant a
motion to join the payphone operators to the case as “re-
quired” parties. See Rule 19. Or the court might allow the
carriers to file a third-party complaint against the payphone
operators. See Rule 14(a). And the carriers could always
ask the Federal Communications Commission to find admin-
istrative solutions to any remaining practical problems.
Cf. 47 U.S. C. §276(b)(1)(A) (authorizing the FCC to “pre-
scribe regulations” that “ensure that all payphone service
providers are fairly compensated for each and every com-
pleted [dial-around] call”’). We do not say that the litigation
before us calls for the use of any such procedural device.
We mention them only to explain the lack of any obvious
need for the remedy that the carriers here propose, namely,
denial of standing.

Finally, we note that in this litigation, there has been no
allegation that the assignments were made in bad faith. We
note, as well, that the assignments were made for ordinary
business purposes. Were this not so, additional prudential
questions might perhaps arise. But these questions are not
before us, and we need not consider them here.

v
The judgment of the Court of Appeals is affirmed.

It is so ordered.

APPENDIX

Examples of cases in which state courts entertained or
otherwise indicated approval of suits by assignees for collec-
tion only. References to “Pomeroy’s rule” are references to
the statement of law set forth in J. Pomeroy, Remedies and
Remedial Rights § 132, p. 159 (1876).
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1. Webb & Hepp v. Morgan, McClung & Co., 14 Mo. 42§,
431 (1851) (holding that the assignees of a promissory note
for collection only can bring suit, even though they lack a
beneficial interest in the note, because the assignment “cre-
ates in them such legal interest, that they thereby become
the persons to sue”);

2. Castner v. Austin Summer & Co., 2 Minn. 44, 47-48
(1858) (holding that the assignees of promissory notes were
proper plaintiffs, regardless of the arrangement they and
their assignor had made in respect to the proceeds of the
litigation, because the defendants “can only raise the objec-
tion of a defect of parties to the suit, when it appears that
some other person or party than the Plaintiffs have such a
legal interest in the note that a recovery by the Plaintiffs
would not preclude it from being enforced, and they be
thereby subjected to the risk of another suit for the same
subject-matter” (emphasis added));

3. Cottle v. Cole, 20 Towa 481, 485-486 (1866) (holding that
the assignee could sue, notwithstanding the possibility that
the assignor was the party “beneficially interested in the ac-
tion,” because “[t]he course of decision in this State estab-
lishes this rule, viz.: that the party holding the legal title of
a note or instrument may sue on it though he be an agent or
trustee, and liable to account to another for the proceeds of
the recovery”);

4. Allen v. Brown, 44 N. Y. 228, 231, 234 (1870) (opinion of
Hunt, Comm’r) (holding that the assignee with legal title to
a cause of action was “legally the real party in interest”
“[e]ven if he be liable to another as a debtor upon his contract
for the collection he may thus make”);

5. Meeker v. Claghorn, 44 N. Y. 349, 350, 3563 (1871) (opin-
ion of Earl, Comm’r) (allowing suit by the assignee of a cause
of action even though the assignors “‘expected to receive the
amount recovered in the action,”” because the assignee, as
“legal holder of the claim,” was “the real party in interest”),
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6. Hays v. Hathorn, 74 N. Y. 486, 490 (1878) (holding that
so long as an assignee has legal title to the assigned commer-
cial paper, the assignee may bring suit even if the assign-
ment was “merely for the purpose of collection” and he acts
merely as “equitable trustee” for the assignor, i. e., the as-
signor maintains the beneficial interest in the paper);

7. Searing v. Berry, 58 Towa 20, 23, 24, 11 N. W. 708, 709
(1882) (where legal title to a judgment was assigned “merely
for the purpose of enabling plaintiff to enforce the collection”
and the assignor in fact retained the beneficial interest, the
plaintiff-assignee could “prosecute this suit to enforce the
collection of the judgment”);

8. Haysler v. Dawson, 28 Mo. App. 531, 536 (1888) (hold-
ing, in light of the “recognized practice in this state,” that
the assignee could bring suit to recover on certain accounts
even where the assignment of the accounts had been made
“with the agreement that they were to [be] [he]ld solely for
the purpose of [the litigation],” i. e., the assignor maintained
the beneficial interest in the accounts (emphasis added));

9. Grant v. Heverin, 77 Cal. 263, 265, 264, 19 P. 493 (1888)
(holding that the assignee of a bond could bring suit, even
though he lacked a beneficial interest in the bond, and en-
dorsing Pomeroy’s rule as “a clear and correct explication of
the law”);

10. Young v. Hudson, 99 Mo. 102, 106, 12 S. W. 632, 633
(1889) (holding that an assignee could sue to collect on an
account for merchandise sold, even though the money would
be remitted to the assignor, because “[a]n assignee of a chose
in action arising out of contract may sue upon it in his own
name, though the title was passed to him only for the pur-
pose of collection”);

11. Jackson v. Hamm, 14 Colo. 58, 61, 23 P. 88, 88-89
(1890) (holding that the assignee of a judgment was “the real
party in interest” and was “entitled to sue in his own name,”
even though the beneficial interest in the judgment was held
by someone else);
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12. Saulsbury v. Corwin, 40 Mo. App. 373, 376 (1890) (per-
mitting suit by an assignee of a note who “had no interest in
the note” on the theory that “[olne who holds negotiable
paper for collection merely may sue on it in his own name”);

13. Anderson v. Reardon, 46 Minn. 185, 186, 48 N. W. 777
(1891) (where plaintiff had been assigned a claim on the “un-
derstanding” that he would remit the proceeds to the
assignor less the “amount due him for services already ren-
dered, and to be thereafter rendered” to the assignor, the
plaintiff could bring suit, even though he had “already col-
lected on the demand enough to pay his own claim for serv-
ices up to that time,” because “[i]t is no concern of the de-
fendant whether the assignee of a claim receives the money
on it in his own right or as trustee of the assignor”);

14. McDaniel v. Pressler, 3 Wash. 636, 638, 637, 29 P. 209,
210 (1892) (holding that the assignee of promissory notes was
the real party in interest, even though the assignment was
“for the purpose of collection” and the assignee had “no in-
terest other than that of the legal holder of said notes”);

15. Minnesota Thresher Mfg. Co. v. Heipler, 49 Minn. 395,
396, 52 N. W. 33 (1892) (upholding the plaintiff-assignee’s
judgment where that assignee “held the legal title to the
demand” and notwithstanding the fact that “there was an
agreement between the [assignor] and the plaintiff that the
latter took the [assignment] only for collection”);

16. Wines v. Rio Grande W. R. Co., 9 Utah 228, 235, 33 P.
1042, 1044, 1045 (1893) (adopting Pomeroy’s rule and holding
that an assignee could bring suit based on causes of action
assigned to him “simply to enable him to sue” and who
“would turn over to the assignors all that was recovered in
the action, after deducting their proportion of the expenses
of the suit”);

17. Greig v. Riordan, 99 Cal. 316, 323, 33 P. 913, 916 (1893)
(holding that the plaintiff-assignee could sue on claims as-
signed by multiple parties “for collection,” stating that “[i]t
is [a] matter of common knowledge that for the purpose of
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saving expense commercial associations and others resort to
this method” and repeating the rule that “[i]n such cases the
assignee becomes the legal holder of a chose in action, which
is sufficient to entitle him to recover”);

18. Gomer v. Stockdale, 5 Colo. App. 489, 492, 39 P. 355,
357, 356 (1895) (permitting suit by a party who was assigned
legal title to contractual rights, where the assignor retained
the beneficial interest, noting that the doctrine that “prevails
in Colorado” is that the assignee may bring suit in his own
name “although there may be annexed to the transfer the
condition that when the sum is collected the whole or some
part of it must be paid over to the assignor”);

19. Coux’s Executors v. Crockett & Co., 92 Va. 50, 58, 57, 22
S. E. 840, 843 (1895) (finding that suit by assignor following
an adverse judgment against assignee was barred by res ju-
dicata but endorsing Pomeroy’s rule that an assignee could
bring suit as the “real party in interest” even where the
assignee must “account to the assignor, or other person, for
the residue, or even is to thus account for the whole pro-
ceeds” of the litigation);

20. Sroufe v. Soto Bros. & Co., 5 Ariz. 10, 11, 12, 43 P. 221
(1896) (holding that state law permits “a party to maintain
an action on an account which has been assigned to him for
the purpose of collection, only” because such parties are
“holders of the legal title of said accounts”);

21. Ingham v. Weed, 5 Cal. Unreported Cases 645, 649, 48
P. 318, 320 (1897) (holding that the assignees of promissory
notes could bring suit where the assignors retained part of
the beneficial interest in the outcome, and expressly noting
that the assignees could bring suit even if the entire interest
in the notes had been assigned to them as “agents for collec-
tion” because, citing Pomeroy and prior California cases “to
the same effect,” an assignee can bring suit where he has
“legal title” to a claim, notwithstanding “any contemporane-
ous collateral agreement” by which he is to account to the
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assignor for part or even “the whole proceeds” (internal quo-
tation marks omitted));

22. Citizens’ Bank v. Corkings, 9 S. D. 614, 615, 616, 70
N. W. 1059, 1060, rev’d on other grounds, 10 S. D. 98, 72 N. W.
99 (1897) (holding that where the assignee “took a formal
written assignment absolute in terms, but with the under-
standing that he would take the claim, collect what he could,
and turn over to the company the proceeds thereof less the
expenses of collection,” the assignee could sue because the
“rule is that a written or verbal assignment, absolute in
terms, and vesting in the assignee the apparent legal title to
a chose in action, is unaffected by a collateral contemporane-
ous agreement respecting the proceeds”);

23. Chase v. Dodge, 111 Wis. 70, 73, 86 N. W. 548, 549
(1901) (adopting New York’s rule that an assignee is the real
party in interest so long as he “holds the legal title” to an
assigned claim, regardless of the existence of “any private or
implied understanding” between the assignor and assignee
concerning the beneficial interest (internal quotation marks
omitted));

24. Roth v. Continental Wire Co., 94 Mo. App. 236, 262—
264, 68 S. W. 594, 602 (1902) (noting that Missouri has
adopted Pomeroy’s rule and holding that the trial court did
not err in excluding evidence that plaintiff was assigned the
cause of action for collection only);

25. Manley v. Park, 68 Kan. 400, 402, 75 P. 557, 558 (1904)
(overruling prior state cases and holding that where the as-
signment of a bond or note vests legal title in the assignee,
the assignee can bring suit even where the assignee promises
to remit to the assignor “a part or all of the proceeds” (em-
phasis added));

26. Eagle Mining & Improvement Co. v. Lund, 14 N. M.
417, 420-422, 94 P. 949, 950 (1908) (adopting the rule that the
assignee of a note can bring suit even where the assignor, not
the assignee, maintains the beneficial interest in the note);
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27. Harrison v. Pearcy & Coleman, 174 Ky. 485, 488, 487,
192 S. W. 513, 514-515 (1917) (holding that the assignee could
bring suit to collect on a note, even though he was “an as-
signee for the purpose of collection only” and had “no finan-
cial interest in the note”);

28. James v. Lederer-Strauss & Co., 32 Wyo. 377, 233 P.
137, 139 (1925) (“By the clear weight of authority a person
to whom a chose in action has been assigned for the purpose
of collection may maintain an action thereon . .. and as such
is authorized by statute in this state to maintain an action
in his own name”).

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA,
JUSTICE THOMAS, and JUSTICE ALITO join, dissenting.

The majority concludes that a private litigant may sue in
federal court despite having to “pass back . . . all proceeds
of the litigation,” Brief for Respondents 9, thus depriving
that party of any stake in the outcome of the litigation. The
majority reaches this conclusion, in flat contravention of our
cases interpreting the case-or-controversy requirement of
Article 111, by reference to a historical tradition that is, at
best, equivocal. That history does not contradict what com-
mon sense should tell us: There is a legal difference between
something and nothing. Respondents have nothing to gain
from their lawsuit. Under settled principles of standing,
that fact requires dismissal of their complaint.!

I

Article III of the Constitution confines the judicial power
of the federal courts to actual “Cases” and “Controversies.”
§2. As we have recently reaffirmed, “[nJo principle is
more fundamental to the judiciary’s proper role in our sys-
tem of government than the constitutional limitation of

! Because respondents have failed to demonstrate that they have Article
IIT standing to bring their claims, I do not reach the question whether
prudential considerations would also bar their suit.
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federal-court jurisdiction to actual cases or controversies.”
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006)
(quoting Raines v. Byrd, 521 U. S. 811, 818 (1997); internal
quotation marks omitted). Unlike the political branches, di-
rectly elected by the people, the courts derive their authority
under Article III, including the power of judicial review,

from “the necessity . . . of carrying out the judicial function
of deciding cases.” Cuno, supra, at 340. That is why Arti-
cle IIT courts “may exercise power only . .. ‘as a necessity,””

that is, only when they are sure they have an actual case
before them. Allen v. Wright, 468 U.S. 737, 752 (1984)
(quoting Chicago & Grand Trunk R. Co. v. Wellman, 143
U. S. 339, 345 (1892)). “If a dispute is not a proper case or
controversy, the courts have no business deciding it, or ex-
pounding the law in the course of doing so.” Cuno, supra,
at 341.

Given the importance of ensuring a court’s jurisdiction be-
fore deciding the merits of a case, “[w]e have always insisted
on strict compliance with thle] jurisdictional standing re-
quirement.” Raines, supra, at 819. And until today, it has
always been clear that a party lacking a direct, personal
stake in the litigation could not invoke the power of the fed-
eral courts. See Lujan v. Defenders of Wildlife, 504 U. S.
555, 573 (1992) (plaintiff must demonstrate a “concrete pri-
vate interest in the outcome of [the] suit”); Lance v. Coffman,
549 U. S. 437, 439 (2007) (per curiam) (plaintiff must seek
relief that “directly and tangibly benefits him” (quoting
Lujan, supra, at 574; emphasis added; internal quotation
marks omitted)); Larson v. Valente, 456 U. S. 228, 244, n. 15
(1982) (Article III requires a litigant to show that a favorable
decision “will relieve a discrete injury to himself” (emphasis
added)); Warth v. Seldin, 422 U.S. 490, 499 (1975) (“The
Art. III judicial power exists only to redress or otherwise to
protect against injury to the complaining party” (emphasis
added)).
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In recent years, we have elaborated the standing require-
ments of Article III in terms of a three-part test—whether
the plaintiff can demonstrate an injury in fact that is fairly
traceable to the challenged actions of the defendant and
likely to be redressed by a favorable judicial decision. See
Steel Co. v. Citizens for Better Environment, 523 U. S. 83,
102-103 (1998). But regardless of how the test is articu-
lated, “the point has always been the same: whether a plain-
tiff ‘personally would benefit in a tangible way from the
court’s intervention.”” Id., at 103, n. 5 (quoting Warth,
supra, at 508; emphasis added). An assignee who has ac-
quired the bare legal right to prosecute a claim but no right
to the substantive recovery cannot show that he has a per-
sonal stake in the litigation. The Court’s decision today is
unprecedented. Vermont Agency of Natural Resources v.
United States ex rel. Stevens, 529 U. S. 765 (2000), does not
support it. Vermont Agency, in recognizing that a qui tam
relator as assignee of the United States had standing to sue,
did not dispense with the essential requirement of Article
IIT standing that the plaintiff have a “concrete private inter-
est in the outcome of [the] suit.” Id., at 772 (quoting Lujan,
supra, at 573; internal quotation marks omitted). In Ver-
mont Agency, the qui tam relator’s bounty was sufficient to
establish standing because it represented a “partial assign-
ment of the Government’s damages claim,” encompassing
both a legal right to assert the claim and a stake in the re-
covery. 529 U.S., at 773. Thus, it was clear that the False
Claims Act gave the “relator himself an interest in the law-
suit,” in addition to “the right to retain a fee out of the
recovery.” Id., at T72.

Here, respondents are authorized to bring suit on behalf
of the payphone operators, but they have no claim to the
recovery. Indeed, their take is not tied to the recovery in
any way. Respondents receive their compensation based on
the number of payphones and telephone lines operated by
their clients, see App. 198, not based on the measure of dam-
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ages ultimately awarded by a court or paid by petitioners as
part of a settlement. Respondents received the assign-
ments only as a result of their willingness to assume the
obligation of remitting any recovery to the assignors, the
payphone operators. That is, after all, the entire point of
the arrangement. The payphone operators assigned their
claims to respondents “for purposes of collection,” App. to
Pet. for Cert. 114; respondents never had any share in the
amount collected. The absence of any right to the substan-
tive recovery means that respondents cannot benefit from
the judgment they seek and thus lack Article III standing.
“When you got nothing, you got nothing to lose.” Bob
Dylan, Like A Rolling Stone, on Highway 61 Revisited
(Columbia Records 1965).

To be sure, respondents doubtless have more than just a
passing interest in the litigation. As collection agencies, re-
spondents must demonstrate that they are willing to make
good on their threat to pursue their clients’ claims in liti-
gation. Even so, “an interest that is merely a ‘byproduct’
of the suit itself cannot give rise to a cognizable injury in
fact for Article III standing purposes.” Vermont Agency,
supra, at 773. The benefit respondents would receive—the
general business goodwill that would result from a successful
verdict, the ability to collect dial-around compensation for
their clients more effectively—is nothing more than a by-
product of the current litigation. Such an interest cannot
support their standing to sue in federal court. Cf. Steel Co.,
supra, at 107 (the costs of investigating and prosecuting a
substantive claim do not give rise to standing to assert the
claim); Diamond v. Charles, 476 U. S. 54, 70 (1986) (an inter-
est in recovering attorney’s fees does not confer standing to
litigate the underlying claim).

The undeniable consequence of today’s decision is that a
plaintiff need no longer demonstrate a personal stake in the
outcome of the litigation. Instead, the majority has re-
placed the personal stake requirement with a completely im-
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personal one. The right to sue is now the exact opposite of
a personal claim—it is a marketable commodity. By sever-
ing the right to recover from the right to prosecute a claim,
the Court empowers anyone to bring suit on any claim,
whether it be the first assignee, the second, the third, or
so on. But, as we have said in another context, standing is
not “commutative.” Cuno, 547 U. S,, at 352. Legal claims,
at least those brought in federal court, are not fungible
commodities.

The source of the Court’s mistake is easy to identify. The
Court goes awry when it asserts that the standing inquiry
focuses on whether the injury is likely to be redressed, not
whether the complaining party’s injury is likely to be re-
dressed. See ante, at 286-287. That could not be more
wrong. We have never approved federal-court jurisdiction
over a claim where the entire relief requested will run to a
party not before the court. Never. The Court commits
this mistake by treating the elements of standing as separate
strands rather than as interlocking and related elements
meant to ensure a personal stake. Our cases do not condone
this approach.

The Court expressly rejected such an argument in Ver-
mont Agency, where the relator argued that he was “suing
to remedy an injury in fact suffered by the United States.”
529 U.S., at 771. We dismissed the argument out of hand,
noting that “[tlhe Art. IIT judicial power exists only to re-
dress or otherwise to protect against injury to the complain-
g party.” 1Id., at T71-772 (quoting Warth, 422 U. S., at 499;
emphasis in Vermont Agency; internal quotation marks
omitted). Although the Court’s analysis in that section of
the opinion concerned the right of the relator to assert the
United States’ injury, the Court treated it as axiomatic that
any “redress” must also redound to the benefit of the relator.

In Steel Co., the Court similarly rejected a basis for stand-
ing that turned on relief sought—the imposition of civil pen-
alties—that was “payable to the United States Treasury,”
but not to the plaintiff. 523 U. S., at 106. We observed that
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the plaintiff sought “not remediation of its own injury,” but
merely the “vindication of the rule of law.” Ibid. (emphasis
added). Importantly, the Court recognized that “[r]elief
that does not remedy the injury suffered cannot bootstrap
a plaintiff into federal court; that is the very essence of
the redressability requirement.” Id., at 107. Again, the
Court’s emphasis on the party’s injury makes clear that the
basis for rejecting standing in Steel Co. was the fact that the
remedy sought would not benefit the party before the Court.

The majority’s view of the Article III redressability re-
quirement is also incompatible with what we said in Raines,
521 U. S. 811. Inthat case, we held that individual Members
of Congress lacked standing to contest the constitutionality
of the Line Item Veto Act. We observed that the Congress-
men “do not claim that they have been deprived of some-
thing to which they personally are entitled.” Id., at 821.
Rather, the Members sought to enforce a right that ran to
their office, not to their person. “If one of the Members
were to retire tomorrow, he would no longer have a claim;
the claim would be possessed by his successor instead. The
claimed injury thus runs (in a sense) with the Member’s seat,
a seat which the Member holds . . . as trustee for his constit-
uents, not as a prerogative of personal power.” Ibid. We
therefore held that the individual Members did “not have a
sufficient ‘personal stake’ in th[e] dispute” to maintain their
challenge. Id., at 830. See also Warth, supra, at 506 (deny-
ing standing where “the record is devoid of any indication”
that the requested “relief would benefit petitioners”); Simon
v. Eastern Ky. Welfare Rights Organization, 426 U. S. 26,
39, 42 (1976) (denying standing to plaintiffs who did not
“stand to profit in some personal interest” because it was
“purely speculative” whether the relief sought “would result
in these respondents’ receiving the hospital services they de-
sire” (emphasis added)).

The majority finds that respondents have a sufficient stake
in this litigation because the substantive recovery will ini-
tially go to them, and “[w]hat does it matter what the ag-



304 SPRINT COMMUNICATIONS CO. ». APCC
SERVICES, INC.

ROBERTS, C. J., dissenting

gregators do with the money afterward?” Ante, at 287.
The majority’s assertion implies, incorrectly, that respond-
ents have, or ever had, a choice of what to do with the recov-
ery. It may be true that a plaintiff’s independent decision
to pledge his recovery to another, as in respondents’ hypo-
thetical of an “original owner of a claim who signs a collat-
eral agreement with a charity obligating herself to donate
every penny she recovers in [the] litigation,” Brief for Re-
spondents 21, would not divest the plaintiff of Article III
standing. But respondents never had the right to direct the
disposition of the recovery; they have only the right to sue.
The hypothetical plaintiff who chooses to pledge her recov-
ery to charity, by contrast, will secure a personal benefit
from the recovery. Unlike respondents’ claims, the hypo-
thetical plaintiff’s pre-existing claim is not tied in any way
to her separate agreement to direct her recovery to charity.
She has more than the right to sue; she has the right to
exercise her independent authority to direct the proceeds as
she sees fit. In that situation, the Article III requirement
that a plaintiff demonstrate a personal stake in the outcome
of the litigation is satisfied.?

2The majority believes that the examples of trustees, guardians ad
litem, receivers, and executors show that “federal courts routinely enter-
tain suits which will result in relief for parties that are not themselves
directly bringing suit.” Amnte, at 287. None of these examples is perti-
nent to the question here. “A guardian ad litem or next friend . . . is a
nominal party only; the ward is the real party in interest . ...” 6A
C. Wright, A. Miller, & M. Kane, Federal Practice and Procedure § 1548,
pp. 373-374 (2d ed. 1990). A receiver “is considered to be an officer of
the court, and therefore not an agent of the parties, whose appointment is
incident to other proceedings in which some form of primary relief is
sought.” 12 14d., §2981, at 9-10 (2d ed. 1997) (footnote omitted). Trustees
hold legal title to the assets in the trust estate and have an independent
fiduciary obligation to sue to preserve those assets. The trustee’s dis-
charge of its legal obligation is an independent, personal benefit that sup-
ports the trustee’s standing to sue in federal court. The majority’s re-
sponse that assignees for collection only have a “contractual obligation to
litigate,” ante, at 288, is unavailing, because the contractual obligation to
sue and remit the proceeds of any recovery was a condition of the assign-
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The Court believes that these standing principles, em-
bodying a “core component derived directly from the Consti-
tution,” Allen, 468 U. S., at 751, that is of “particular impor-
tance in ensuring that the Federal Judiciary respects the
proper—and properly limited—role of the courts in a demo-
cratic society,” and that is “crucial in maintaining the tripar-
tite allocation of power set forth in the Constitution,” Cuno,
547 U. S., at 341 (internal quotation marks omitted), should
yield “as a practical matter” to the prospect that a contrary
“holding could easily be overcome,” ante, at 289. The Court
chooses to elevate expediency above the strictures imposed
by the Constitution. That is a tradeoff the Constitution
does not allow. Cf. Raines, supra, at 820 (“[W]e must put
aside the natural urge to proceed directly to the merits of
this important dispute and to ‘settle’ it for the sake of con-
venience and efficiency”). Perhaps it is true that a “dollar
or two,” ante, at 289, would give respondents a sufficient
stake in the litigation. Article III is worth a dollar. And
in any case, the ease with which respondents can comply
with the requirements of Article III is not a reason to aban-
don our precedents; it is a reason to adhere to them.

II

Given all this, it is understandable that the majority opts
to minimize its reliance on modern standing principles and
to retreat to a broad, generalized reading of the historical
tradition of assignments. But that history does not support
the majority’s conclusion.

ment of the claim in the first place. The majority’s reasoning is perfectly
circular: A suit pursuant to a contract to remit proceeds satisfies Article
IIT because there is a contract to remit proceeds.

In any event, the majority cannot dispute the point that suits by trust-
ees, guardians ad litem, executors, and the like make up a settled, continu-
ous practice “of the sort traditionally amenable to, and resolved by, the
judicial process.”  Steel Co. v. Citizens for Better Environment, 523 U. S.
83, 102 (1998). As shown below, the same cannot be said for suits by
assignees for collection only. See infra, at 309-312.
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The first problem lies in identifying the relevant tradition.
Much of the majority’s historical analysis focuses on the ge-
neric (and undisputed) point that common law and equity
courts eventually permitted assignees to sue on their as-
signed claims. See ante, at 275-279. 1 would treat that
point as settled as much by stare decisis, see Vermont
Agency, 529 U. S., at 773, as by the historic practice of the
King’s Bench and Chancery. But the general history of as-
signments says nothing about the particular aspect of suits
brought on assigned claims that is relevant to this case:
whether an assignee who has acquired the legal right to sue,
but no right to any substantive recovery, can maintain an
action in court. On that precise question, the historical
sources are either nonexistent or equivocal.

A

None of the English common-law sources on which the ma-
jority relies establishes that assignments of this sort would
be permitted either at law or in equity. As the majori-
ty’s discussion makes clear, both systems permitted suits
brought on assignments—either in equity by an assignee
having a beneficial interest in the litigation, or at law by an
assignee who had a power of attorney and sued in the name
of the assignor. See ante, at 276-277. But at all times,
suits based on assignments remained subject to the prohibi-
tion on champerty and maintenance. See 7 W. Holdsworth,
History of English Law 535-536 (1926).> By the 18th cen-

3 Blackstone defined maintenance as the “officious intermeddling in a
suit that no way belongs to one, by maintaining or assisting either party
with money or otherwise, to prosecute or defend it .... This is an offence
against public justice, as it keeps alive strife and contention, and per-
verts the remedial process of the law into an engine of oppression.” 4 W.
Blackstone, Commentaries *134-*135. Champerty “is a species of
maintenance, . . . being a bargain with a plaintiff or defendant campum
partire, to divide the land or other matter sued for between them, if they
prevail at law; whereupon the champertor is to carry on the party’s suit
at his own expense.” Id., at *135.
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tury, an assignment no longer constituted maintenance per
se, see 1d., at 536, but it appears to have been an open ques-
tion whether an assignment of the “[blare [rligh[t] to [l]iti-
gate” would fail as “[s]avouring” of champerty and mainte-
nance, see M. Smith, Law of Assignment: The Creation and
Transfer of Choses in Action 318, 321 (2007). In order to
sustain an assignment of the right to sue, the assignment had
to include the transfer of a property interest to which the
right of action was incident or subsidiary. Id., at 321-322;
see also Prosser v. Edmonds, 1 Y. & C. Exch. 481, 160 Eng.
Rep. 196 (1835); Dickinson v. Burrell, 35 Beav. 257, 55 Eng.
Rep. 894 (1866); 2 J. Story, Commentaries on Equity Juris-
prudence § 10404, pp. 234-235 (8th ed. 1861); R. Megarry &
P. Baker, Snell’s Principles of Equity 82 (25th ed. 1960).

American courts as well understood the common-law rule
to require a transfer of interest to the assignee—over and
above the “naked right to bring a suit”—that gave the as-
signee a “valuable right of property.” Traer v. Clews, 115
U.S. 528, 541 (1885). A New York court, surveying the
English sources, concluded that “an assignment to the plain-
tiff of the assignor’s right to maintain and prosecute an ac-
tion for the specific performance of defendants’ agreement,
amounts to nothing more than an assertion that the assignor
has undertaken to assign to the plaintiff a bare right to liti-
gate for the former’s benefit exclusively.” Williams v.
Boyle, 1 Mise. 364, 367, 20 N. Y. S. 720, 722 (Ct. Common
Pleas 1892). To secure standing in a court of equity, the
court held, “it must appear that the assignee’s successful
prosecution of the action is susceptible of personal enjoy-
ment by him ....” Ibid. (emphasis added).

So while there is no doubt that at common law, courts of
law and equity sought ways of protecting the rights of as-
signees, they did not do so to the exclusion of the age-long
objection to maintenance, which could be found when the as-
signee lacked a sufficient interest in the subject matter of
the litigation. During the common-law period at least, it re-
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mained an open question whether an assignee for collection,
who by agreement took nothing from the suit, had a suffi-
cient interest in the assigned debt to support his right to sue.

To be sure, the assignments at issue here purport to give
respondents “all rights, title and interest” in the payphone
operators’ claims for dial-around compensation. App. to
Pet. for Cert. 114. But when severed from the right to re-
tain any of the substantive recovery, it is not clear that
common-law courts of law or equity would have treated the
assigned right to litigate as incidental or subsidiary to the
interest represented by the claim itself. Cf. 7 Holdsworth,
supra, at 538 (“[I]t was not till certain classes of rights . . .
became more freely assignable in equity, that it became nec-
essary to distinguish between the cases in which assignment
was permitted and cases in which it was not; and it is for
this reason that we find very little clear authority on these
questions till quite modern times”).4

I do not take the majority’s point to be that the common-
law tradition supplies the answer to this question. As the
majority concedes, it was not until the 19th century that
“courts began to consider the specific question presented
here.” Amnte, at 279. But even granting this starting point,
the Court’s recitation of the 19th-century tradition fails to
account for the deep divergence in practice regarding the
right of assignees with no stake in the substantive recovery
to maintain an action in court.

4The fact that a bankrupt assignor could sue at law to recover debts for
the benefit of an assignee creditor, see ante, at 277 (citing Winch v. Keeley,
1 T. R. 619, 99 Eng. Rep. 1284 (K. B. 1787)), says nothing about the issue
in this case. It is of course true that one has standing to sue when the
result of a favorable judgment will be the discharge of a debt or other
legal obligation. The only legal obligation respondents seek to discharge
is the obligation to remit the proceeds of the litigation to the payphone
operators. But as explained above, a party lacking the independent right
to direct the disposition of the proceeds cannot demonstrate the personal
stake required to invoke the authority of an Article III court. See
supra, at 304.
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The majority concedes that “some States during this pe-
riod of time refused to recognize assignee-for-collection
suits,” ante, at 281, but that refusal was substantially more
widespread than the majority acknowledges. See Robbins
v. Deverill, 20 Wis. 142 (1865); Bostwick v. Bryant, 113 Ind.
448, 16 N. E. 378 (1888); Moses v. Ingram, 99 Ala. 483, 12 So.
374 (1893); Brown v. Ginn, 66 Ohio St. 316, 64 N. E. 123
(1902); Coombs v. Harford, 99 Me. 426, 59 A. 529 (1904); Mar-
tin v. Mask, 158 N. C. 436, 74 S. E. 343 (1912). These courts
concluded that assignees having no legal or beneficial inter-
est to vindicate could not sue on the assigned claims.

Several more States, including some enlisted by the major-
ity, only eventually recognized the right of assignees for col-
lection to sue after taking inconsistent positions on the issue.
In fact, the rule regarding assignees for collection only was
so unsettled that the Kansas Supreme Court reversed itself
twice in the span of 19 years. Compare Krapp v. Eldridge,
33 Kan. 106, 5 P. 372 (1885) (assignees for collection only may
sue as the real party in interest), with Stewart v. Price, 64
Kan. 191, 67 P. 553 (1902) (assignees for collection only may
not sue), with Manley v. Park, 68 Kan. 400, 75 P. 557 (1904)
(assignees for collection only may sue again). During this
period, many other courts reversed course on the flinty prob-
lem posed by assignees for collection only. See Hoagland v.
Van Etten, 23 Neb. 462, 36 N. W. 755 (1888), overruled by
Archer v. Musick, 147 Neb. 1018, 25 N. W. 2d 908 (1947);
State ex rel. Freebourn v. Merchants’ Credit Serv., Inc., 104
Mont. 76, 66 P. 2d 337 (1937), overruled by Rae v. Cameron,
112 Mont. 159, 114 P. 2d 1060 (1941).

The majority’s survey of 19th-century judicial practice
thus ignores a substantial contrary tradition during this pe-
riod. That tradition makes clear that state courts did not
regularly “entertailn] suits virtually identical to the litiga-
tion before us.” Ante, at 280. In reality, all that the major-
ity’s cases show is that the question whether assignees for
collection could maintain an action in court was hotly con-
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tested—a live issue that spawned much litigation and diverse
published decisions. The confusion was much remarked on
by courts of this period, even those that ultimately sided
with the Court’s understanding of the prevailing practice.
See, e. g., Gomer v. Stockdale, 5 Colo. App. 489, 492, 39 P.
355, 356 (1895) (“There is much controversy in the various
states respecting that almost universal code provision, that
a suit must be prosecuted in the name of the real party in
interest”); Compton v. Atwell, 207 F. 2d 139, 140-141 (CADC
1953) (“[W]hether an assignee for collection only is the real
party in interest . . . has produced a variance of judicial opin-
ion” and “has so divided other courts”).

Commentators have also called attention to the divergent
practice. As the majority notes, John Norton Pomeroy ob-
served that “there is some conflict” on the question whether
an assignee for collection obligated to “account for the whole
proceeds . . . is entitled to sue in his own name.” Remedies
and Remedial Rights §132, p. 159 (1876) (internal quotation
marks omitted). See also Comment, The Real Party in In-
terest Rule Revitalized: Recognizing Defendant’s Interest in
the Determination of Proper Parties Plaintiff, 55 Cal. L. Rev.
1452, 1475 (1967) (“Nowhere do the courts manifest more
confusion than in deciding whether an assignee for collection
only is a real party in interest”); Note, 51 Mich. L. Rev. 587,
588 (1953) (observing that “[t]here is, however, little agree-
ment among the courts as to the meaning and purpose of
[real party in interest] provisions” and noting that they have
been construed “to prevent the owner of the bare legal title
to a chose in action from suing”). Indeed, notable legal com-
mentators of the period argued against permitting suits by
assignees for collection. See, e. g., 1 J. Kerr, Law of Plead-
ing and Practice §586, pp. 791-792 (1919) (“[T]he party in
whom the legal interest is vested is not always the real party
in interest. ‘The real party in interest’ is the party who
would be benefited or injured by the judgment in the
cause. . . . The rule should be restricted to parties whose
interests are in issue, and are to be affected by the decree”).
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This unsettled and conflicting state of affairs is under-
standable given the transformation in the understanding of
the common-law prohibition on suits by assignees with no
beneficial interest. The immediate cause for this transfor-
mation was the merger of law and equity, and the creation
of real party in interest provisions intended to reconcile the
two forms of actions. Allen v. Brown, 44 N. Y. 228, 231
(1870) (noting that New York code provision allowing assign-
ees to sue as the real party in interest “abolishe[d] the dis-
tinction between actions at law and suits in equity”); see
ante, at 279. The fusion of law and equity forced courts to
confront the novel question of what to do with assignees for
collection only, who could not sue at law in their own name,
and who could not recover on a bill in equity for the lack of
any beneficial interest to enforce. Were such assignees,
under the new system, real parties in interest who could
bring suit? It is not surprising that courts took conflicting
positions on this question, a question for which the historical
tradition did not provide an answer. Given this, it is diffi-
cult to characterize a practice as showing what sort of cases
and controversies were “traditionally amenable to . . . the
judicial process,” Steel Co., 523 U. S., at 102 (emphasis added),
when the practice was a self-conscious break in tradition.

In Vermont Agency, by contrast, the Court relied on a long
and unbroken tradition of informer statutes that reached
back to the 14th century and prevailed up to the “period
immediately before and after the framing of the Constitu-
tion.” 529 U.S., at 776. The Court noted that the Ameri-
can Colonies “pass[ed] several informer statutes expressly
authorizing qui tam suits,” and that the First Congress itself
“enacted a considerable number of informer statutes.” Ibid.
This tradition provided relevant evidence of what the
Framers in 1787 would have understood the terms “case”
and “controversy” to mean. See Coleman v. Miller, 307
U. S. 433, 460 (1939) (opinion of Frankfurter, J.) (the Article
IIT “[jludicial power could come into play only in matters
that were the traditional concern of the courts at West-
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minster and only if they arose in ways that to the expert feel
of lawyers constituted ‘Cases’ or ‘Controversies’”).?

There is certainly no comparable tradition here. The be-
lated innovations of the mid- to late-19th-century courts
come too late to provide insight into the meaning of Article
III. Although we have sometimes looked to cases postdat-
ing the founding era as evidence of common-law traditions,
we have never done so when the courts self-consciously con-
fronted novel questions arising from a break in the received
tradition, or where the practice of later courts was so diver-
gent. A belated and equivocal tradition cannot fill in for the
fundamental requirements of Article III where, as here,
those requirements are so plainly lacking.

B

Nor do our own cases establish that we “long ago indicated
that assignees for collection only can properly bring suit.”
Ante, at 283. (If the majority truly believed that, one would
expect the cases to be placed front and center in the Court’s
analysis, rather than as an afterthought.) None addressed
the requirements of Article I11, and so none constitutes bind-
ing precedent. See Steel Co., supra, at 91 (“[D]rive-by juris-
dictional rulings of this sort . . . have no precedential effect”);
Lewis v. Casey, 518 U. S. 343, 352, n. 2 (1996) (“[W]e have
repeatedly held that the existence of unaddressed jurisdic-
tional defects has no precedential effect”).

5The statutes from the American Colonies add nothing to the majority’s
historical argument. See ante, at 278-279. Exceptions (some created by
statute) to the general rule against assignments at law arose early in the
common-law period, including exceptions for executors and administrators
of estates, assignees in bankruptcy, negotiable instruments, and assign-
ments involving the sovereign. See 29 R. Lord, Williston on Contracts
§74:2, pp. 214-215 (4th ed. 2003). What none of these exceptions provides
for, however, are suits brought by assignees for collection only—i. e., as-
signees who have no share in the substantive recovery. Such assignees,
as the majority acknowledges, did not attract the attention of courts until
the 19th century. See ante, at 279.



Cite as: 5564 U. S. 269 (2008) 313

ROBERTS, C. J., dissenting

In Waite v. Santa Cruz, 184 U. S. 302 (1902), we addressed
the then-existing statutory provision that barred jurisdiction
over suits “improperly or collusively made or joined . . . for
the purpose of creating a case cognizable or removable under
this act.” Id., at 325. We held that a plaintiff who took
legal title of multiple bonds “for purposes of collection” could
not satisfy the statute when the bonds individually did not
meet the amount in controversy requirement. Ibid. The
Court did not say that the “suit could properly be brought
in federal court,” ante, at 283, if the only objection was the
limitation placed on the plaintiff’s assignment; instead, the
Court remarked that such a limited assignment would not
violate the statutory prohibition on suits that are “improp-
erly or collusively made or joined,” Waite, supra, at 325.

In Spiller v. Atchison, T. & S. F. R. Co., 2563 U.S. 117
(1920), the plaintiff, secretary of the Cattle Raisers’ Associa-
tion, sued to enforce an order of reparations issued by the
Interstate Commerce Commission, which found that the de-
fendant railroads had charged excessive shipping rates to the
members of the association. The question before the Court
was the validity of the lower court’s ruling that the assign-
ments to the plaintiff—which reserved a beneficial interest
in the assignors, the individual members of the association—
did not vest legal title in the secretary “so as [to] authorize
the Commission to make the award of damages in his name.”
Id., at 134. We concluded that the agency was authorized
to issue the reparations order in the name of the plaintiff
because the assignments were “absolute in form.” Ibid.
We then concluded that “beneficial or equitable title” was not
necessary for the plaintiff “to claim an award of reparation”
and enforce that award in his own name in court. Ibid. In
other words, the Court addressed merely the question
whether it was appropriate for a federal agency (not bound
by the constraints of Article III) to enter an award in the
plaintiff’s name. In no way did the Court endorse the right
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of an assignee for collection to sue as an initial matter in
federal court.

Nor did the Court address Article III standing require-
ments in Titus v. Wallick, 306 U. S. 282 (1939). There, we
found that an assignment “for purposes of suit,” where the
assignee had an obligation to account for the proceeds (in
part) to another, did not render the assignment invalid under
New York state law. Id., at 289. Thus, we held that the
Ohio courts had failed to give full faith and credit to an ear-
lier, valid New York court judgment. Id., at 292. If we had
been presented with the Article III question, we would
likely have found it significant that the plaintiff-assignee
stood to take the balance of any recovery after the proceeds
were used to discharge the debts of the assignor (plaintiff’s
brother) and the plaintiff’s wife. Id., at 286. But in any
event, the Court’s conclusion that the assignment was valid
under New York law, where the restrictions of Article I1I do
not operate, does not support the view that suits by assign-
ees for collection are permissible in federal courts.

C

When we have looked to history to confirm our own Article
IIT jurisdiction, we have relied on a firmly entrenched histor-
ical tradition that served to confirm the application of mod-
ern standing principles. See Vermont Agency, 529 U. S,
at 774-778. The Court’s decision today illustrates the con-
verse approach. It relies on an equivocal and contradictory
tradition to override the clear application of the case-or-
controversy requirement that would otherwise bar respond-
ents’ suit.

But perhaps we should heed the counsels of hope rather
than despair. The majority, after all, purports to comply
with our Article III precedents, see ante, at 285-287, so
those precedents at least live to give meaning to “the judicia-
ry’s proper role in our system of government” another day,
Raines, 521 U. S., at 818 (internal quotation marks omitted).
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What is more, the majority expressly and repeatedly
grounds its finding of standing on its conclusion that “history
and precedent are clear” that these types of suits “have long
been permitted,” ante, at 275, and that there is “a strong
tradition” of such suits “during the past two centuries,” ante,
at 285, 288. This conclusion is, for the reasons we have set
forth, achingly wrong—but at least the articulated test is
clear and daunting.

Finally, there is the majority’s point that all this fuss could
have been avoided for a dollar, see ante, at 289—a price, by
this point, that most readers would probably be happy to
contribute. The price will be higher in future standing
cases. And when it is—when standing really matters—it
would be surprising if the Court were to look to a case in
which it did not.

I would vacate the decision of the Court of Appeals and
remand for further proceedings.
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Petitioner Plains Commerce Bank (Bank), a non-Indian bank, sold land it
owned in fee simple on a tribal reservation to non-Indians. Respond-
ents the Longs, an Indian couple who had been leasing the land with an
option to purchase, claim the Bank discriminated against them by selling
the parcel to nonmembers of the Tribe on terms more favorable than
the Bank offered to sell it to them. The couple sued in Tribal Court,
asserting, inter alia, discrimination, breach-of-contract, and bad-faith
claims. Over the Bank’s objection, the Tribal Court concluded that it
had jurisdiction and proceeded to trial, where a jury ruled against the
Bank on three claims, including the discrimination claim. The court
awarded the Longs damages plus interest. In a supplemental judg-
ment, the court also gave the Longs an option to purchase that portion
of the fee land they still occupied, nullifying the Bank’s sale of the land
to non-Indians. After the Tribal Court of Appeals affirmed, the Bank
filed suit in Federal District Court, contending that the tribal judgment
was null and void because, as relevant here, the Tribal Court lacked
jurisdiction over the Longs’ discrimination claim. The District Court
granted the Longs summary judgment, finding tribal court jurisdiction
proper because the Bank’s consensual relationship with the Longs and
their company (also a respondent here) brought the Bank within the
first category of tribal civil jurisdiction over nonmembers outlined in
Montana v. United States, 450 U. S. 544. The Eighth Circuit affirmed,
concluding that the Tribe had authority to regulate the business conduct
of persons voluntarily dealing with tribal members, including a non-
member’s sale of fee land.

Held:

1. The Bank has Article III standing to pursue this challenge. Both
with respect to damages and the option to purchase, the Bank was “in-
jured in fact,” see Lujan v. Defenders of Wildlife, 504 U. S. 555, 560, by
the Tribal Court’s exercise of jurisdiction over the discrimination claim.
This Court is unpersuaded by the Longs’ claim that the damages award
was premised entirely on their breach-of-contract verdict, which the
Bank has not challenged, rather than on their discrimination claim. Be-
cause the verdict form allowed the jury to make a damages award after
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finding liability as to any of the individual claims, the jury could have
based its damages award, in whole or in part, on the discrimination
finding. The Bank was also injured by the option to purchase. Only
the Longs’ discrimination claim sought deed to the land as relief. The
fact that the remedial purchase option applied only to a portion of the
total parcel does not eliminate the injury to the Bank, which had no
obligation to sell any of the land to the Longs before the Tribal Court’s
judgment. That judgment effectively nullified a portion of the sale to
a third party. These injuries can be remedied by a ruling that the
Tribal Court lacked jurisdiction and that its judgment on the discrimina-
tion claim is null and void. Pp. 324-327.

2. The Tribal Court did not have jurisdiction to adjudicate a discrimi-
nation claim concerning the non-Indian Bank’s sale of its fee land.
Pp. 327-342.

(@) The general rule that tribes do not possess authority over non-
Indians who come within their borders, Montana v. United States,
supra, at 565, restricts tribal authority over nonmember activities tak-
ing place on the reservation, and is particularly strong when the non-
member’s activity occurs on land owned in fee simple by non-Indians,
Strate v. A-1 Contractors, 520 U. S. 438, 446. Once tribal land is con-
verted into fee simple, the tribe loses plenary jurisdiction over it. See
County of Yakima v. Confederated Tribes and Bands of Yakima Na-
tion, 502 U. S. 251, 267-268. Moreover, when the tribe or its members
convey fee land to third parties, the tribe “loses any former right of
absolute and exclusive use and occupation of the conveyed lands.”
South Dakota v. Bourland, 508 U.S. 679, 689. Thus, “the tribe has
no authority itself . . . to regulate the use of fee land.” Brendale v.
Confederated Tribes and Bands of Yakima Nation, 492 U. S. 408, 430.
Montana provides two exceptions under which tribes may exercise
“civil jurisdiction over non-Indians on their reservations, even on non-
Indian fee lands,” 450 U. S., at 565: (1) “A tribe may regulate, through
taxation, licensing, or other means, the activities of nonmembers who
enter consensual relationships with the tribe or its members, through
commercial dealing, contracts, leases, or other arrangements,” ibid.; and
(2) a tribe may exercise “civil authority over the conduct of non-Indians
on fee lands within the reservation when that conduct threatens or has
some direct effect on the political integrity, the economic security, or
the health or welfare of the tribe,” id., at 566. Neither exception au-
thorizes tribal courts to exercise jurisdiction over the Longs’ diserimina-
tion claim. Pp. 327-330.

(b) The Tribal Court lacks jurisdiction to hear that claim because
the Tribe lacks the civil authority to regulate the Bank’s sale of its fee
land, and “a tribe’s adjudicative jurisdiction does not exceed its legisla-
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tive jurisdiction,” Strate, supra, at 4563. Montana does not permit
tribes to regulate the sale of non-Indian fee land. Rather, it permits
tribal regulation of nonmember conduct inside the reservation that im-
plicates the tribe’s sovereign interests. 450 U.S., at 564-565. With
only one exception, see Brendale, supra, this Court has never “upheld
under Montana the extension of tribal civil authority over nonmembers
on non-Indian land,” Nevada v. Hicks, 533 U. S. 353, 360. Nor has the
Court found that Montana authorized a tribe to regulate the sale of
such land. This makes good sense, given the limited nature of tribal
sovereignty and the liberty interests of nonmembers. Tribal sovereign
interests are confined to managing tribal land, see Worcester v. Georgia,
6 Pet. 515, 561, protecting tribal self-government, and controlling inter-
nal relations, see Montana, supra, at 564. Regulations approved under
Montana all flow from these limited interests. See, e.g., Duro v.
Reina, 495 U. S. 676, 696. None of these interests justified tribal regu-
lation of a nonmember’s sale of fee land. The Tribe cannot justify regu-
lation of the sale of non-Indian fee land by reference to its power to
superintend tribal land because non-Indian fee parcels have ceased to
be tribal land. Nor can regulation of fee land sales be justified by the
Tribe’s interest in protecting internal relations and self-government.
Any direct harm sustained because of a fee land sale is sustained at the
point the land passes from Indian to non-Indian hands. Resale, by it-
self, causes no additional damage. Regulating fee land sales also runs
the risk of subjecting nonmembers to tribal regulatory authority with-
out their consent. Because the Bill of Rights does not apply to tribes
and because nonmembers have no say in the laws and regulations gov-
erning tribal territory, tribal laws and regulations may be applied only
to nonmembers who have consented to tribal authority, expressly or by
action. Even then the regulation must stem from the tribe’s in-
herent sovereign authority to set conditions on entry, preserve self-
government, or control internal relations. There is no reason the Bank
should have anticipated that its general business dealings with the
Longs would permit the Tribe to regulate the Bank’s sale of land it
owned in fee simple. The Longs’ attempt to salvage their position by
arguing that the discrimination claim should be read to challenge the
Bank’s whole course of commercial dealings with them is unavailing.
Their breach-of-contract and bad-faith claims involve the Bank’s general
dealings; the discrimination claim does not. The discrimination claim
is tied specifically to the fee land sale. And only the discrimination
claim is before the Court. Pp. 330-340.

(c) Because the second Montana exception stems from the same
sovereign interests giving rise to the first, it is also inapplicable here.
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The “conduct” covered by that exception must do more than injure a
tribe; it must “imperil the subsistence” of the tribal community. Mon-
tana, 450 U. 8., at 566. The land at issue has been owned by a non-
Indian party for at least 50 years. Its resale to another non-Indian
hardly “imperil[s] the subsistence or welfare of the tribe.” Ibid.
Pp. 340-341.

(d) Contrary to the Longs’ argument, when the Bank sought the
Tribal Court’s aid in serving process on the Longs for the Bank’s pend-
ing state-court eviction action, the Bank did not consent to tribal court
jurisdiction over the discrimination claim. The Bank has consistently
contended that the Tribal Court lacked jurisdiction. Pp. 341-342.

491 F. 3d 878, reversed.

ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and ALITO, JJ., joined, and in which STEVENS, Sou-
TER, GINSBURG, and BREYER, JJ., joined as to Part II. GINSBURG, J.,
filed an opinion concurring in part, concurring in the judgment in part,
and dissenting in part, in which STEVENS, SOUTER, and BREYER, JJ.,
joined, post, p. 342.

Paul A. Banker argued the cause for petitioner. With
him on the briefs were Robert V. Atmore and David A.
Von Wald.

David C. Frederick argued the cause for respondents.
With him on the brief were Richard A. Guest, Melody L.
McCoy, James P. Hurley, Michael F. Sturley, and Lynn E.
Blais.

Curtis E. Gannon argued the cause for the United States
as amicus curiae in support of respondents. With him on
the brief were former Solicitor General Clement, Assistant
Attorney General Tenpas, Deputy Solicitor General Kneed-
ler, David C. Shilton, William B. Lazarus, and Amber B.
Blaha.*

*Briefs of amici curiae urging reversal were filed for the State of Idaho
et al. by Lawrence G. Wasden, Attorney General of Idaho, and Clay R.
Smith, Deputy Attorney General, and by the Attorneys General for their
respective States as follows: Talis J. Colberg of Alaska, Bill McCollum of
Florida, Wayne Stenehjem of North Dakota, W. A. Drew Edmondson of
Oklahoma, Larry Long of South Dakota, Mark L. Shurtleff of Utah, Rob-
ert M. McKenna of Washington, and J. B. Van Hollen of Wisconsin; for
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

This case concerns the sale of fee land on a tribal reserva-
tion by a non-Indian bank to non-Indian individuals. Fol-
lowing the sale, an Indian couple, customers of the bank who
had defaulted on their loans, claimed the bank discriminated
against them by offering the land to non-Indians on terms
more favorable than those the bank offered to them. The
couple sued on that claim in Tribal Court; the bank contested
the court’s jurisdiction. The Tribal Court concluded that it
had jurisdiction and proceeded to hear the case. It ulti-
mately ruled against the bank and awarded the Indian couple
damages and the right to purchase a portion of the fee land.
The question presented is whether the Tribal Court had ju-
risdiction to adjudicate a discrimination claim concerning the
non-Indian bank’s sale of fee land it owned. We hold that
it did not.

I

The Long Family Land and Cattle Company, Inc. (Long
Company or Company), is a family-run ranching and farming
operation incorporated under the laws of South Dakota. Its
lands are located on the Cheyenne River Sioux Indian Reser-
vation. Once a massive, 60-million acre affair, the reserva-

Idaho County, Idaho, et al. by Scott Gregory Knudson, Tom D. Tobin, and
Kimron Torgerson, for the American Bankers Association et al. by Brett
Koenecke and Timothy M. Engel; for the Association of American Rail-
roads by Lynn H. Slade, Walter E. Stern 111, and Daniel Saphire; and for
the Mountain States Legal Foundation by J. Scott Detamore and William
Perry Pendley.

Briefs of amici curiae urging affirmance were filed for the Cheyenne
River Sioux Tribe by Mark I. Levy, Keith M. Harper, Thomas J. Van
Norman, and Roger K. Heidenreich; for the National American Indian
Court Judges Association et al. by William R. Stein, Roberta Koss, Steven
Paul McSloy, Jill E. Tompkins, and Rob Roy Smith; for the National
Congress of American Indians et al. by Carter G. Phillips, Virginia A.
Seitz, and Riyaz A. Kangji; and for the National Network to End Domestic
Violence et al. by Fernando R. Laguarda and Timothy J. Simeone.
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tion was appreciably diminished by Congress in the 1880’s
and at present consists of roughly 11 million acres located in
Dewey and Ziebach Counties in north-central South Dakota.
The Long Company is a respondent here, along with Ronnie
and Lila Long, husband and wife, who together own at least
51 percent of the Company’s shares. Ronnie and Lila Long
are both enrolled members of the Cheyenne River Sioux In-
dian Tribe.

The Longs and their Company have been customers for
many years at Plains Commerce Bank (Bank), located some
25 miles off the reservation as the crow flies in Hoven, South
Dakota. The Bank, like the Long Company, is a South Da-
kota corporation, but has no ties to the reservation other
than its business dealings with tribal members. The Bank
made its first commercial loan to the Long Company in 1989,
and a series of agreements followed. As part of those
agreements, Kenneth Long—Ronnie Long’s father and a
non-Indian—mortgaged to the Bank 2,230 acres of fee land
he owned inside the reservation. At the time of Kenneth
Long’s death in the summer of 1995, Kenneth and the Long
Company owed the Bank $750,000.

In the spring of 1996, Ronnie and Lila Long began negoti-
ating a new loan contract with the Bank in an effort to shore
up their Company’s flagging financial fortunes and come to
terms with their outstanding debts. After several months
of back-and-forth, the parties finally reached an agreement
in December of that year—two agreements, to be precise.
The Company and the Bank signed a fresh loan contract,
according to which Kenneth Long’s estate deeded over the
previously mortgaged fee acreage to the Bank in lieu of fore-
closure. App. 104. In return, the Bank agreed to cancel
some of the Company’s debt and to make additional operat-
ing loans. The parties also agreed to a lease arrangement:
The Company received a two-year lease on the 2,230 acres,
deeded over to the Bank, with an option to purchase the land
at the end of the term for $468,000. Id., at 96-103.
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It is at this point, the Longs claim, that the Bank began
treating them badly. The Longs say the Bank initially of-
fered more favorable purchase terms in the lease agreement,
allegedly proposing to sell the land back to the Longs with
a 20-year contract for deed. The Bank eventually rescinded
that offer, the Longs claim, citing “‘possible jurisdictional
problems’” that might have been caused by the Bank financ-
ing an “‘Indian owned entity on the reservation.”” 491 F.
3d 878, 882 (CA8 2007) (case below).

Then came the punishing winter of 1996-1997. The Longs
lost over 500 head of cattle in the blizzards that season, with
the result that the Long Company was unable to exercise its
option to purchase the leased acreage when the lease con-
tract expired in 1998. Nevertheless, the Longs refused to
vacate the property, prompting the Bank to initiate eviction
proceedings in state court and to petition the Cheyenne
River Sioux Tribal Court to serve the Longs with a notice
to quit. In the meantime, the Bank sold 320 acres of the fee
land it owned to a non-Indian couple. In June 1999, while
the Longs continued to occupy a 960-acre parcel of the land,
the Bank sold the remaining 1,910 acres to two other
nonmembers.

In July 1999, the Longs and the Long Company filed suit
against the Bank in the Tribal Court, seeking an injunction
to prevent their eviction from the property and to reverse
the sale of the land. They asserted a variety of claims, in-
cluding breach of contract, bad faith, violation of tribal-law
self-help remedies, and discrimination. The discrimination
claim alleged that the Bank sold the land to nonmembers on
terms more favorable than those offered the Company. The
Bank asserted in its answer that the court lacked jurisdiction
and also stated a counterclaim. The Tribal Court found that
it had jurisdiction, denied the Bank’s motion for summary
judgment on its counterclaim, and proceeded to trial. Four
causes of action were submitted to the seven-member jury:
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breach of contract, bad faith, violation of self-help remedies,
and discrimination.

The jury found for the Longs on three of the four causes,
including the discrimination claim, and awarded a $750,000
general verdict. After denying the Bank’s post-trial motion
for judgment notwithstanding the verdict by finding again
that it had jurisdiction to adjudicate the Longs’ claims, the
Tribal Court entered judgment awarding the Longs $750,000
plus interest. A later supplemental judgment further
awarded the Longs an option to purchase the 960 acres of the
land they still occupied on the terms offered in the original
purchase option, effectively nullifying the Bank’s previous
sale of that land to non-Indians.

The Bank appealed to the Cheyenne River Sioux Tribal
Court of Appeals, which affirmed the judgment of the trial
court. The Bank then filed the instant action in the United
States District Court for the District of South Dakota, seek-
ing a declaration that the tribal judgment was null and void
because, as relevant here, the Tribal Court lacked jurisdic-
tion over the Longs’ discrimination claim. The District
Court granted summary judgment to the Longs. The court
found tribal court jurisdiction proper because the Bank had
entered into a consensual relationship with the Longs and
the Long Company. 440 F. Supp. 2d 1070, 1077-1078, 1080-
1081 (2006). According to the District Court, this relation-
ship brought the Bank within the first category of tribal civil
jurisdiction over nonmembers outlined in Montana v. United
States, 450 U. S. 544 (1981). See 440 F. Supp. 2d, at 1077-
1078.

The Court of Appeals for the Eighth Circuit affirmed.
491 F. 3d 878. The Longs’ discrimination claim, the court
held, “arose directly from their preexisting commercial rela-
tionship with the bank.” Id., at 887. When the Bank chose
to deal with the Longs, it effectively consented to substan-
tive regulation by the Tribe: An antidiscrimination tort claim
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was just another way of regulating the commercial transac-
tions between the parties. See tbid. In sum, the Tribe had
authority to regulate the business conduct of persons who
“voluntarily deal with tribal members,” including, here, a
nonmember’s sale of fee land. Ibid.

We granted certiorari, 552 U.S. 1087 (2008), and now
reverse.

II

Before considering the Tribal Court’s authority to adjudi-
cate the discrimination claim, we must first address the
Longs’ contention that the Bank lacks standing to raise this
jurisdictional challenge in the first place. Though the Longs
raised their standing argument for the first time before this
Court, we bear an independent obligation to assure ourselves
that jurisdiction is proper before proceeding to the merits.
See Steel Co. v. Citizens for Better Environment, 523 U. S.
83, 94-95 (1998).

We begin by noting that whether a tribal court has adjudi-
cative authority over nonmembers is a federal question.
See Iowa Mut. Ins. Co. v. LaPlante, 480 U. S. 9, 15 (1987);
National Farmers Union Ins. Cos. v. Crow Tribe, 471 U. S.
845, 852-853 (1985). If the tribal court is found to lack such
jurisdiction, any judgment as to the nonmember is necessar-
ily null and void. The Longs do not contest this settled
principle but argue instead that the Bank has suffered
no “injury in fact” as required by Article IIT’s case-or-
controversy provision. See Lujan v. Defenders of Wildlife,
504 U. S. 555, 560 (1992).

The Longs appear to recognize their argument is some-
what counterintuitive. They concede the jury found the
Bank guilty of discrimination and awarded them $750,000
plus interest. But the Longs contend the jury’s damages
award was in fact premised entirely on their breach-of-
contract rather than on their discrimination claim. The
Bank does not presently challenge the breach-of-contract
verdict.
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In support of their argument, the Longs point to their
amended complaint in the Tribal Court. The complaint
comprised nine counts. Several of the counts sought dam-
ages; the diserimination count did not. As relief for the dis-
crimination claim, the Longs asked to be granted “possession
and title to their land.” App. 173. The Longs contend that
the damages award therefore had nothing to do with the dis-
crimination claim. As a result, a decision from this Court
finding no jurisdiction with respect to that claim—the only
claim the Bank appeals—would not change anything.

We are not persuaded. The jury verdict form consisted
of six special interrogatories, covering each claim asserted
against the Bank, with another one covering the amount of
damages to be awarded. Id., at 190-192. The damages in-
terrogatory specifically allowed the jury to make an award
after finding liability as to any of the individual claims: “If
you answered yes to Numbers 1, 3, 4, or 5 what amount of
damages should be awarded to the Plaintiffs?” Id., at 192
(emphasis added). The jury found against the Bank on three
of the special interrogatories, including number 4, the dis-
crimination claim. The Bank, the jurors found, “intention-
ally discriminate[d] against the Plaintiffs Ronnie and Lila
Long.” Id., at 191. The jury then entered an award of
$750,000. Id., at 192. These facts establish that the jury
could have based its damages award, in whole or in part, on
the finding of discrimination.

There is, in addition, the option to purchase. The Longs
argue that requiring the Bank to void the sale to nonmem-
bers of a 960-acre parcel and sell that parcel to them instead
does not constitute injury in fact, because the Tribal Court
actually denied the relief the Longs sought for the Bank’s
discrimination. In its supplemental judgment, the Tribal
Court refused to permit the Longs (or the Long Company)
to purchase all the land—as they had requested—instead
granting an option to purchase only the 960 acres the Longs
occupied at the time. See Supplemental Judgment in
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No. R-120-99, Long Family Land & Cattle Co. v. Maciejew-
ski (Feb. 18, 2003), App. to Pet. for Cert. A-69 to A-70.
Even this partial relief, the Longs insist, was crafted as an
equitable remedy for their breach-of-contract claim, see
Brief for Respondents 32-34, and in any event the Bank
really suffered no harm, because it would gain as much in-
come selling to the Longs as it did selling to the nonmem-
bers, see id., at 34-35.

These arguments do not defeat the Bank’s standing. The
Longs requested, as a remedy for the alleged discrimination,
“possession and title” to the subject land. App. 173. They
received an option to acquire a portion of exactly that. See
App. to Pet. for Cert. A-69 to A-70. The Tribal Court’s
silence in its supplemental judgment as to which claim, ex-
actly, the option to purchase was meant to remedy is immate-
rial. See ibid. Of the four claims presented to the jury,
only the discrimination claim sought deed to the land as re-
lief. See Amended Complaint (Jan. 3, 2000), App. 158, 173.
Nor does the fact that the remedial purchase option applied
only to a portion of the total parcel eliminate the Bank’s in-
jury. The Bank had no obligation to sell the land to the
Longs before the Tribal Court’s judgment—indeed, the Bank
had already sold the acreage to third parties. The Tribal
Court judgment effectively nullified a portion of that sale.
This judicially imposed burden certainly qualifies as an in-
jury for standing purposes. As for the Longs’ speculation
that the Bank would make as much money selling the land
to them as it did selling the parcel to nonmembers, the ar-
gument is entirely beside the point. There is more than
adequate injury in being compelled to undo one deed and
enter into another—particularly with individuals who had
previously defaulted on loans.

Both with respect to damages and the option to purchase,
the Bank was injured by the Tribal Court’s exercise of juris-
diction over the discrimination claim. Those injuries can be
remedied by a ruling in favor of the Bank that the Tribal
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Court lacked jurisdiction and that its judgment on the dis-
crimination claim is null and void. The ultimate collateral
consequence of such a determination, whatever it may be—
vacatur of the general damages award, vacatur of the option
to purchase, a new trial on the other claims—does not alter
the fact that the Bank has shown injury traceable to the
challenged action and likely to be redressed by a favorable
ruling. Allen v. Wright, 468 U.S. 737, 7561 (1984). The
Bank has Article III standing to pursue this challenge.

III
A

For nearly two centuries now, we have recognized Indian
tribes as “distinct, independent political communities,”
Worcester v. Georgia, 6 Pet. 515, 559 (1832), qualified to
exercise many of the powers and prerogatives of self-
government, see United States v. Wheeler, 435 U.S. 313,
322-323 (1978). We have frequently noted, however, that
the “sovereignty that the Indian tribes retain is of a unique
and limited character.” Id., at 323. It centers on the land
held by the tribe and on tribal members within the reserva-
tion. See United States v. Mazurie, 419 U. S. 544, 557 (1975)
(tribes retain authority to govern “both their members and
their territory,” subject ultimately to Congress); see also Ne-
vada v. Hicks, 533 U. S. 353, 392 (2001) (O’Connor, J., concur-
ring in part and concurring in judgment) (“[TJribes retain
sovereign interests in activities that occur on land owned and
controlled by the tribe”).

As part of their residual sovereignty, tribes retain power
to legislate and to tax activities on the reservation, including
certain activities by nonmembers, see Kerr-McGee Corp. v.
Navajo Tribe, 471 U. S. 195, 201 (1985), to determine tribal
membership, see Santa Clara Pueblo v. Martinez, 436 U. S.
49, 55 (1978), and to regulate domestic relations among mem-
bers, see Fisher v. District Court of Sixteenth Judicial Dist.
of Mont., 424 U. S. 382, 387-389 (1976) (per curiam). They
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may also exclude outsiders from entering tribal land. See
Duro v. Reina, 495 U. S. 676, 696697 (1990). But tribes do
not, as a general matter, possess authority over non-Indians
who come within their borders: “[T]he inherent sovereign
powers of an Indian tribe do not extend to the activities of
nonmembers of the tribe.” Montana, 450 U. S., at 565. As
we explained in Oliphant v. Suquamish Tribe, 435 U. S. 191
(1978), the tribes have, by virtue of their incorporation into
the American republic, lost “the right of governing . . . per-
son[s] within their limits except themselves.” Id., at 209
(emphasis deleted; internal quotation marks omitted).

This general rule restricts tribal authority over nonmem-
ber activities taking place on the reservation, and is particu-
larly strong when the nonmember’s activity occurs on land
owned in fee simple by non-Indians—what we have called
“non-Indian fee land.” Strate v. A—1 Contractors, 520 U. S.
438, 446 (1997) (internal quotation marks omitted). Thanks
to the Indian General Allotment Act of 1887, 24 Stat. 388, as
amended, 25 U. S. C. §331 et seq., there are millions of acres
of non-Indian fee land located within the contiguous borders
of Indian tribes. See Atkinson Trading Co. v. Shirley, 532
U. S. 645, 648, 650, n. 1 (2001). The history of the General
Allotment Act and its successor statutes has been well re-
hearsed in our precedents. See, e.g., Montana, supra, at
568-563; County of Yakima v. Confederated Tribes and
Bands of Yakima Nation, 502 U.S. 251, 254-255 (1992).
Suffice it to say here that the effect of the Act was to convert
millions of acres of formerly tribal land into fee simple par-
cels, “fully alienable,” id., at 264, and “free of all charge or
incumbrance whatsoever,” 25 U. S. C. §348 (2000 ed., Supp.
V). See F. Cohen, Handbook of Federal Indian Law
§16.03[2][b], pp. 1041-1042 (2005 ed.) (hereinafter Cohen).

Our cases have made clear that once tribal land is con-
verted into fee simple, the tribe loses plenary jurisdiction
over it. See County of Yakima, supra, at 267-268 (General
Allotment Act permits Yakima County to impose ad valorem
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tax on fee land located within the reservation); Goudy v.
Meath, 203 U. S. 146, 149-150 (1906) (by rendering allotted
lands alienable, General Allotment Act exposed them to state
assessment and forced sale for taxes); In re Heff, 197 U.S.
488, 502-503 (1905) (fee land subject to plenary state juris-
diction upon issuance of trust patent (superseded by the
Burke Act, 34 Stat. 182, 25 U.S.C. §349 (2000 ed.))).
Among the powers lost is the authority to prevent the land’s
sale, see County of Yakima, supra, at 263 (General Allot-
ment Act granted fee holders power of voluntary sale)—not
surprisingly, as “free alienability” by the holder is a core
attribute of the fee simple, C. Moynihan, Introduction to Law
of Real Property §3, p. 32 (2d ed. 1988). Moreover, when
the tribe or tribal members convey a parcel of fee land “to
non-Indians, [the tribe] loses any former right of absolute
and exclusive use and occupation of the conveyed lands.”
South Dakota v. Bourland, 508 U. S. 679, 689 (1993) (empha-
sis added). This necessarily entails “the loss of regulatory
jurisdiction over the use of the land by others.” Ibid. As
a general rule, then, “the tribe has no authority itself, by
way of tribal ordinance or actions in the tribal courts, to
regulate the use of fee land.” Brendale v. Confederated
Tribes and Bands of Yakima Nation, 492 U.S. 408, 430
(1989) (opinion of White, J.).

We have recognized two exceptions to this principle, cir-
cumstances in which tribes may exercise “civil jurisdiction
over non-Indians on their reservations, even on non-Indian
fee lands.” Montana, 450 U.S., at 565. First, “[a] tribe
may regulate, through taxation, licensing, or other means,
the activities of nonmembers who enter consensual relation-
ships with the tribe or its members, through commercial
dealing, contracts, leases, or other arrangements.” [bid.
Second, a tribe may exercise “civil authority over the con-
duct of non-Indians on fee lands within the reservation when
that conduct threatens or has some direct effect on the politi-
cal integrity, the economic security, or the health or welfare
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of the tribe.” Id., at 566. These rules have become known
as the Montana exceptions, after the case that elaborated
them. By their terms, the exceptions concern regulation of
“the activities of nonmembers” or “the conduct of non-
Indians on fee land.”

Given Montana’s “‘general proposition that the inherent
sovereign powers of an Indian tribe do not extend to the
activities of nonmembers of the tribe,”” Atkinson, supra, at
651 (quoting Montana, supra, at 565), efforts by a tribe to
regulate nonmembers, especially on non-Indian fee land, are
“presumptively invalid,” Atkinson, supra, at 6569. The bur-
den rests on the tribe to establish one of the exceptions to
Montana’s general rule that would allow an extension of
tribal authority to regulate nonmembers on non-Indian fee
land. Atkinson, 532 U.S., at 654. These exceptions are
“limited” ones, id., at 647, and cannot be construed in a man-
ner that would “swallow the rule,” id., at 655, or “severely
shrink” it, Strate, 520 U. S., at 458. The Bank contends that
neither exception authorizes tribal courts to exercise juris-
diction over the Longs’ discrimination claim at issue in this
case. We agree.

B

According to our precedents, “a tribe’s adjudicative juris-
diction does not exceed its legislative jurisdiction.” Id., at
453. We reaffirm that principle today and hold that the
Tribal Court lacks jurisdiction to hear the Longs’ discrimina-
tion claim because the Tribe lacks the civil authority to regu-
late the Bank’s sale of its fee land.

The Longs’ diserimination claim challenges a non-Indian’s
sale of non-Indian fee land. Despite the Longs’ attempt to
recharacterize their claim as turning on the Bank’s alleged
“failure to pay to respondents loans promised for cattle-
raising on tribal trust land,” Brief for Respondents 47, in
fact the Longs brought their diserimination claim “seeking
to have the land sales set aside on the ground that the sale
to nonmembers ‘on terms more favorable’ than the bank had
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extended to the Longs” violated tribal tort law, 491 F. 3d, at
882 (quoting Plaintiffs’ Amended Complaint, App. 173). See
also Brief for United States as Amicus Curiae 7. That dis-
crimination claim thus concerned the sale of a 2,230-acre fee
parcel that the Bank had acquired from the estate of a
non-Indian.

The status of the land is relevant “insofar as it bears on
the application of . . . Montana’s exceptions to [this] case.”
Hicks, 533 U. S., at 376 (SOUTER, J., concurring). The acres
at issue here were alienated from the Cheyenne River
Sioux’s tribal trust and converted into fee simple parcels as
part of the Act of May 27, 1908, 35 Stat. 312, commonly called
the 1908 Allotment Act. See Brief for Respondents 4, n. 2.
While the General Allotment Act provided for the division
of tribal land into fee simple parcels owned by individual
tribal members, that Act also mandated that such allotments
would be held in trust for their owners by the United States
for a period of 25 years—or longer, at the President’s discre-
tion—during which time the parcel owners had no authority
to sell or convey the land. See 25 U.S.C. §348 (2000 ed.,
and Supp. V). The 1908 Act released particular Indian own-
ers from these restrictions ahead of schedule, vesting in
them full fee ownership. See §1, 35 Stat. 312. In 1934,
Congress passed the Indian Reorganization Act, 48 Stat. 984,
25 U. S. C. §461 et seq., which “pult] an end to further allot-
ment of reservation land,” but did not “return allotted land
to pre-General Allotment Act status, leaving it fully alien-
able by the allottees, their heirs, and assigns.” County of
Yakima, 502 U. S., at 264.

The tribal tort law the Longs are attempting to enforce,
however, operates as a restraint on alienation. It “setl[s]
limits on how nonmembers may engage in commercial trans-
actions,” 491 F. 3d, at 887—and not just any transactions,
but specifically nonmembers’ sale of fee lands they own. It
regulates the substantive terms on which the Bank is able to
offer its fee land for sale. Respondents and their principal
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amicus, the United States, acknowledge that the tribal tort
at issue here is a form of regulation. See Brief for Respond-
ents 52; Brief for United States as Amicus Curiae 25-26;
see also Riegel v. Medtronic, Inc., 552 U. S. 312, 324 (2008).
They argue the regulation is fully authorized by the first
Montana exception. They are mistaken.

Montana does not permit Indian tribes to regulate the
sale of non-Indian fee land. Montana and its progeny per-
mit tribal regulation of nonmember conduct inside the reser-
vation that implicates the tribe’s sovereign interests. Mon-
tana expressly limits its first exception to the “activities
of nonmembers,” 450 U.S., at 565, allowing these to be
regulated to the extent necessary “to protect tribal self-
government [and] to control internal relations,” id., at 564.
See Big Horn Cty. Elec. Cooperative, Inc. v. Adams, 219
F. 3d 944, 951 (CA9 2000) (“Montana does not grant a tribe
unlimited regulatory or adjudicative authority over a non-
member. Rather, Montana limits tribal jurisdiction under
the first exception to the regulation of the activities of
nonmembers” (internal quotation marks omitted; emphasis
added)).

We cited four cases in explanation of Montana’s first ex-
ception. Each involved regulation of non-Indian activities
on the reservation that had a discernible effect on the tribe
or its members. The first concerned a Tribal Court’s juris-
diction over a contract dispute arising from the sale of mer-
chandise by a non-Indian to an Indian on the reservation.
See Williams v. Lee, 358 U. S. 217 (1959). The other three
involved taxes on economic activity by nonmembers. See
Washington v. Confederated Tribes of Colville Reservation,
447 U. S. 134, 152-153 (1980) (in cases where “the tribe has
a significant interest in the subject matter,” tribes retain
“authority to tax the activities or property of non-Indians
taking place or situated on Indian lands”); Morris v. Hitch-
cock, 194 U. S. 384, 393 (1904) (upholding tribal taxes on non-
members grazing cattle on Indian-owned fee land within
tribal territory); Buster v. Wright, 135 F. 947, 950 (CAS8 1905)
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(Creek Nation possessed power to levy a permit tax on non-
members for the privilege of doing business within the
reservation).

Our cases since Montana have followed the same pattern,
permitting regulation of certain forms of nonmember con-
duct on tribal land. We have upheld as within the tribe’s
sovereign authority the imposition of a severance tax on nat-
ural resources removed by nonmembers from tribal land.
See Merrion v. Jicarilla Apache Tribe, 455 U. S. 130 (1982).
We have approved tribal taxes imposed on leasehold inter-
ests held in tribal lands, as well as sales taxes imposed on
nonmember businesses within the reservation. See Kerr-
McGee, 471 U. S., at 196-197. We have similarly approved
licensing requirements for hunting and fishing on tribal land.
See New Mexico v. Mescalero Apache Tribe, 462 U. S. 324,
337 (1983).

Tellingly, with only “one minor exception, we have never
upheld under Montana the extension of tribal civil author-
ity over nonmembers on non-Indian land.” Hicks, supra,
at 360 (emphasis added). See Atkinson, 532 U.S., at 659
(Tribe may not tax nonmember activity on non-Indian fee
land); Strate, 520 U. S., at 454, 457 (tribal court lacks jurisdic-
tion over tort suit involving an accident on nontribal land);
Montana, supra, at 566 (Tribe has no authority to regulate
nonmember hunting and fishing on non-Indian fee land).
The exception is Brendale v. Confederated Tribes and Bands
of Yakima Nation, 492 U. S. 408, and even it fits the general
rubric noted above: In that case, we permitted a Tribe to
restrain particular uses of non-Indian fee land through zon-
ing regulations. While a six-Justice majority held that
Montana did not authorize the Yakima Nation to impose
zoning regulations on non-Indian fee land located in an area
of the reservation where nearly half the acreage was owned
by nonmembers, 492 U. S., at 430-431 (opinion of White, J.);
id., at 444-447 (opinion of STEVENS, J.), five Justices con-
cluded that Montana did permit the Tribe to impose differ-
ent zoning restrictions on nonmember fee land isolated in
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“the heart of [a] closed portion of the reservation,” 492 U. S.,
at 440 (opinion of STEVENS, J.), though the Court could not
agree on a rationale, see id., at 443-444 (same); id., at 458—
459 (opinion of Blackmun, J.).

But again, whether or not we have permitted regulation
of nonmember activity on non-Indian fee land in a given case,
in no case have we found that Montana authorized a tribe
to regulate the sale of such land. Rather, our Montana
cases have always concerned nonmember conduct on the
land. See, e. g., Hicks, 533 U. S., at 359 (Montana and Strate
concern “tribal authority to regulate nonmembers’ activities
on [fee] land” (emphasis added)); Atkinson, 532 U. S., at 647
(“conduct of nonmembers on non-Indian fee land”); id., at 660
(SOUTER, J., concurring) (“the activities of nonm