UNITED STATES

REPORTS

5015

OCT. TERM 1994
AMENDMENTS OF RULES




UNITED STATES REPORTS
VOLUME 515

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 1994

MAY 30 THROUGH SEPTEMBER 29, 1995

TOGETHER WITH OPINIONS OF INDIVIDUAL JUSTICES IN CHAMBERS

END OF TERM

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 1998

Printed on Uncoated Permanent Printing Paper

For sale by the U. S. Government Printing Office
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328



ERRATUM

284 U. S. 149, line 16: “1050” should be “1049”.

II



JUSTICES
OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS

WILLIAM H. REHNQUIST, CHIEF JUSTICE.
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.

RETIRED

WARREN E. BURGER, CHIEF JUSTICE.*

LEWIS F. POWELL, JR., ASSOCIATE JUSTICE.
WILLIAM J. BRENNAN, Jr., ASSOCIATE JUSTICE.
BYRON R. WHITE, ASSOCIATE JUSTICE.

HARRY A. BLACKMUN, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

JANET RENO, ATTORNEY GENERAL.

DREW S. DAYS III, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
DALE E. BOSLEY, MARSHAL.

SHELLEY L. DOWLING, LIBRARIAN.

*Chief Justice Burger, who retired effective September 26, 1986 (478
U. S. vin), died on June 25, 1995. See post, p. V.

III
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DEATH OF CHIEF JUSTICE BURGER
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 26, 1995

Present: CHIEF JUSTICE REHNQUIST, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, and JUSTICE BREYER.

THE CHIEF JUSTICE said:

As we open this morning, I announce with sadness that
our friend and colleague Warren Earl Burger, former Chief
Justice of this Court, died yesterday in the early morning, at
Sibley Hospital in Washington, D. C.

He was born in St. Paul, Minnesota, in 1907. He was a
self-made man. Not having the finances to attend college
full time he sold insurance during the day to pay his way
through night school. He spent two years at the University
of Minnesota and then graduated with honors four years
later from the Mitchell College of Law, formerly the St. Paul
College of Law.

His remarkable professional career began with a long ten-
ure at a private firm in St. Paul where he specialized in civil
and administrative practice. While in private practice, he
made time to be an adjunct professor of contracts and ac-
tively participated in local civic and political organizations.
In 1953, President Eisenhower appointed him to the Depart-
ment of Justice as an Assistant Attorney General in charge
of the Civil Division. A few years later, he was nominated
to the United States Court of Appeals for the District of

Columbia Circuit, where he served for 13 years until his ap-
\



VI DEATH OF CHIEF JUSTICE BURGER

pointment as Chief Justice of the United States by President
Nixon in 1969.

He served as Chief Justice for 17 years and will long be
remembered as a major contributor to the decisional law of
this Court. He was also an innovative reformer of the ad-
ministration of justice. As appellate judge he had helped
establish the Appellate Judges’ Seminar at New York Uni-
versity and later cochaired an eight-year study for the ABA
on standards of criminal justice. As Chief Justice, he re-
duced the time for oral arguments in our own Court from
two hours to one hour, he introduced modern technology to
the processing of opinions, he changed our straight bench
into a bench with its current wings, and he helped found the
Supreme Court Historical Society. For the judicial system
as a whole, he helped create or sponsor, a series of institu-
tions to foster more efficient ways to do justice in the nation’s
courts. These included the Institute for Court Manage-
ment, the National Center for State Courts, the state-federal
judicial councils, the expansion of the Federal Judicial Cen-
ter, and the annual Brookings Seminars at which leaders of
the three branches met to discuss judicial reform.

Following his retirement as Chief Justice in 1986, he con-
tinued his commitment to public service and devoted large
amounts of his time to the Chairing of the Commission on
the Bicentennial of the United States Constitution. And as
a result of his efforts as chairman of that Commission, mil-
lions and millions of people who were previously unac-
quainted with the United States Constitution became ac-
quainted with it.

The members of the Court will greatly miss Chief Justice
Burger’s energy and warmth, and I speak for all of them
in expressing our profound sympathy to his son Wade, his
daughter Margaret Mary, his grandchildren, and to all those
whose lives were touched by this remarkable man and his
wife Vera, who died last year. The recess the Court takes
today will be in his memory. At an appropriate time, the
traditional memorial observance of the Court and Bar of the
Court will be held in this Courtroom.
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1994

NEBRASKA ». WYOMING ET AL.

ON EXCEPTIONS TO REPORT OF SPECIAL MASTER
No. 108, Orig. Argued March 21, 1995—Decided May 30, 1995

A 1945 decree rationing the North Platte River among users in Wyoming,
Nebraska, and Colorado enjoins Colorado and Wyoming from diverting
or storing water above prescribed amounts on the river’s upper reaches;
sets priorities among Wyoming canals that divert water for the use of
Nebraska irrigators and federal reservoirs; apportions the natural
irrigation-season flows of the river’s so-called “pivotal reach” between
Nebraska and Wyoming; and authorizes any party to apply to amend
the decree for further relief. Nebraska v. Wyoming, 325 U. S. 589. Ne-
braska sought such relief in 1986, alleging that Wyoming was threaten-
ing its equitable apportionment, primarily by planning water projects
on tributaries that have historically added significant flows to the piv-
otal reach. After this Court overruled the parties’ objections to the
Special Master’s First and Second Interim Reports, Nebraska v. Wyo-
ming, 507 U. S. 584, Nebraska and Wyoming sought leave to amend their
pleadings. The Master’s Third Interim Report recommended that Ne-
braska be allowed to substitute three counts of its Amended Petition
and that Wyoming be allowed to substitute three of its proposed coun-
terclaims and four of its proposed cross-claims. Wyoming has filed four
exceptions to the Master’s recommendations and Nebraska and the
United States a single (and largely overlapping) exception each.

Held: The exceptions are overruled. Pp. 8-23.

(a) The requirement of obtaining leave to file a complaint in an origi-
nal action serves an important gatekeeping function, and proposed
pleading amendments must be scrutinized closely to see whether they

1
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would take the litigation beyond what the Court reasonably anticipated
when granting leave to file the initial pleadings. As the decree indi-
cates, the litigation here is not restricted solely to enforcement of rights
determined in the prior proceedings. However, while the parties may
ask for a reweighing of equities and an injunction declaring new rights
and responsibilities, they must make a showing of substantial injury to
be entitled to relief. The Master duly appreciated these conclusions
when considering the proposed amendments to the pleadings. Pp. 8-9.

(b) Wyoming takes exception to the Master’s recommendation that it
be denied leave to file its First Amended Counterclaim and Cross-Claim,
which allege that Nebraska and the United States have failed to recog-
nize beneficial use limitations on diversions of canals and that Nebraska
has violated the equitable apportionment by demanding natural flow and
storage water from sources above Tri-State Dam for use below the dam.
However, by seeking to replace a proportionate sharing of the pivotal
reach’s natural flows with a scheme based on the beneficial use require-
ment of the pivotal reach irrigators, presumably to Wyoming’s advan-
tage, Wyoming in reality is calling for a fundamental modification of the
scheme established in 1945, without alleging any change in conditions
that would arguably justify so bold a step. Pp. 9-11.

(c) The Master’s intention to consider a broad array of downstream
interests and to hear evidence of injury not only to downstream irriga-
tors, but also to wildlife and wildlife habitat, when passing on Nebras-
ka’s request that the decree be modified to enjoin Wyoming’s proposed
developments on the North Platte’s tributaries does not, as Wyoming
argues in its exception, run counter to this Court’s denial of two of
Nebraska’s earlier motions to amend. Those earlier claims sought to
assign an affirmative obligation to protect wildlife, while, here, the
effect on wildlife is but one equity to be balanced in determining
whether the decree can be modified. Moreover, Nebraska is seeking
not broad new apportionments, but only to have discrete Wyoming
developments enjoined. If its environmental claims are speculative,
Nebraska will not be able to make the necessary showing of substan-
tial injury. Pp. 11-13.

(d) Nebraska’s allegations that Wyoming’s actions along the Horse
Creek tributary threaten serious depletion of return flows, with injury
to Nebraska’s interests, describe a change in conditions sufficient, if
proven, to warrant the injunctive relief sought. Thus, Wyoming’s
exception to the Master’s recommendation that Nebraska be allowed
to proceed with its challenge cannot succeed. Pp. 13-14.

(e) Nebraska’s allegation that Wyoming’s increased groundwater
pumping threatens substantial depletion of the river’s natural flow also
describes a change in conditions posing a threat of significant injury.
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In excepting to the Master’s recommendation that the claim go forward,
Wyoming asserts that Nebraska’s failure to regulate groundwater
pumping within its own borders precludes Nebraska from seeking
pumping limitations in Wyoming. However, Wyoming alleges no injury
to its interests caused by the downstream pumping, and the effect that
any such injury would have on the relief Nebraska is seeking is a ques-
tion for trial. Pp. 14-15.

(f) Both the United States and Nebraska take exception to the recom-
mendation that Wyoming’s Fourth Amended Cross-Claim—which al-
leges that federal management of reservoirs has contravened state and
federal law as well as contracts governing water supply to individual
users—be allowed to proceed. Although the 1945 decree did not appor-
tion storage water, a predicate to that decree was that the United States
adhered to beneficial use limitations in administering storage water con-
tracts. Wyoming’s assertion that the United States no longer does so,
and that this change has caused or permitted significant injury to Wyo-
ming interests, states a serious claim that ought to go forward. This
claim arises from the decree, and thus cannot be vindicated in district
court litigation between individual contract holders and the United
States. Nor is it likely that this proceeding will be overwhelmed by
the intervention of individual storage contract holders. Since a State
is presumed to speak for its citizens, requests to intervene will be denied
absent a showing, unlikely to be made here, of some compelling interest
not properly represented by the State. Pp. 15-22.

Exceptions overruled.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, O’CONNOR, SCALIA, KENNEDY, GINSBURG, and
BREYER, JJ., joined, and in Parts I, IT, and III of which THOMAS, J., joined.
THOMAS, J., filed an opinion concurring in part and dissenting in part,
post, p. 23.

Richard A. Simms, Special Assistant Attorney General of
Nebraska, argued the cause for plaintiff. With him on the
briefs were Don Stenberg, Attorney General, Marie C.
Pawol, Assistant Attorney General, James C. Brockmann,
and Jay F. Stein.

Dennis C. Cook, Special Assistant Attorney General, ar-
gued the cause for defendant State of Wyoming. With him
on the briefs were Joseph B. Meyer, Attorney General,
Larry Donovan, Senior Assistant Attorney General, Donald
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M. Gerstein, Assistant Attorney General, and Raphael J.
Moses and James R. Montgomery, Special Assistant Attor-
neys General. Timothy M. Tymkovich, Solicitor General,
argued the cause for defendant State of Colorado. With
him on the brief were Gale A. Norton, Attorney General,
Stephen K. Erkenbrack, Chief Deputy Attorney General,
and Wendy C. Weiss, First Assistant Attorney General.
Jeffrey P. Minear argued the cause for the United States.
With him on the briefs were Solicitor General Days, Assist-
ant Attorney General Schiffer, Deputy Solicitor General
Kneedler, Andrew F. Walch, and Patricia L. Weiss.*

JUSTICE SOUTER delivered the opinion of the Court.

Since 1945, a decree of this Court has rationed the North
Platte River among users in Wyoming, Nebraska, and Colo-
rado. By petition in 1986, Nebraska again brought the mat-
ter before us, and we appointed a Special Master to conduct
the appropriate proceedings. In his Third Interim Report
on Motions to Amend Pleadings (Sept. 9, 1994) (hereinafter
Third Interim Report), the Master has made recommenda-
tions for rulings on requests for leave to amend filed by Ne-
braska and Wyoming. We now have before us the parties’
exceptions to the Master’s report, each of which we overrule.

I

The North Platte River is a nonnavigable stream rising in
northern Colorado and flowing through Wyoming into Ne-
braska, where it joins with the South Platte to form the
Platte River. In 1934, Nebraska invoked our original juris-
diction under the Constitution, Art. III, §2, cl. 2, by suing
Wyoming for an equitable apportionment of the North
Platte. The United States had leave to intervene, Colorado
was impleaded as a defendant, and the ensuing litigation cul-

*Briefs of amici curiae were filed for the Basin Electric Power Coopera-
tive by Edward Weinberg, Richmond F. Allan, Michael J. Hinman, and
Claire Olson, and for the Platte River Trust by Abbe David Lowell.
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minated in the decision and decree in Nebraska v. Wyoming,
325 U. S. 589 (1945) (Nebraska I).

We concluded that the doctrine of prior appropriation
should serve as the general “guiding principle” in our allo-
cation of the North Platte’s flows, id., at 618, but resisted
an inflexible application of that doctrine in rendering four
principal rulings. Ibid. First, we enjoined Colorado and
Wyoming from diverting or storing water above prescribed
amounts, meant to reflect existing uses, on the river’s upper
reaches. Id., at 621-625, 665-666. Second, we set priori-
ties among Wyoming canals that divert water for the use of
Nebraska irrigators and federal reservoirs, also in Wyoming,
that store water for Wyoming and Nebraska irrigation dis-
tricts. Id., at 625-637, 666-667. Third, we apportioned the
natural irrigation-season flows in a stretch of river that
proved to be the principal focus of the litigation (the “pivotal
reach” of 41 miles between the Guernsey Dam in Wyoming
and the Tri-State Dam in Nebraska), allocating 75 percent of
those flows to Nebraska and 25 percent to Wyoming. Id.,
at 637-654, 667-669. Finally, we held that any party could
apply for amendment of the decree or for further relief.
Id., at 671 (Decree Paragraph XIII). With the parties’ stip-
ulation, the decree has since been modified once, to account
for the construction of the Glendo Dam and Reservoir.
Nebraska v. Wyoming, 345 U. S. 981 (1953).

Nebraska returned to this Court in 1986 seeking addi-
tional relief under the decree, alleging that Wyoming was
threatening its equitable apportionment, primarily by plan-
ning water projects on tributaries that have historically
added significant flows to the pivotal reach. We granted
Nebraska leave to file its petition, 479 U. S. 1051 (1987), and
allowed Wyoming to file a counterclaim, 481 U. S. 1011 (1987).

Soon thereafter, Wyoming made a global motion for sum-
mary judgment, which the Master in his First Interim Re-
port recommended be denied. See First Interim Report of
Special Master, O. T. 1988, No. 108 Orig. After engaging
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in discovery, Nebraska, Wyoming, Colorado, and the United
States all filed further summary judgment motions. In his
Second Interim Report, the Master recommended that we
grant the motions of the United States and Nebraska in part,
but that we otherwise deny summary relief. See Second In-
terim Report of Special Master on Motions for Summary
Judgment and Renewed Motions for Intervention, O. T. 1991,
No. 108 Orig. We overruled the parties’ exceptions. Ne-
braska v. Wyoming, 507 U. S. 584 (1993) (Nebraska II).
Nebraska and Wyoming then sought leave to amend their
pleadings, and we referred those requests to the Master.
The Amended Petition that Nebraska seeks to file contains
four counts. Count I alleges that Wyoming is depleting the
natural flows of the North Platte and asks for an injunction
against constructing storage capacity on the river’s tributar-
ies and “permitting unlimited depletion of groundwater that
is hydrologically connected to the North Platte River and
its tributaries.” App. to Third Interim Report D-2 to D-7.
Count II alleges that the United States is operating the
Glendo Reservoir in violation of the decree and seeks an
order holding the United States to the decree. Id., at D-7
to D-8. Count III alleges that Wyoming water projects and
groundwater development threaten to deplete the Laramie
River’s contributions to the North Platte, and asks the Court
to “specify that the inflows of the Laramie River below
Wheatland are a component of the equitable apportionment
of the natural flows in the [pivotal] reach, 75% to Nebraska
and 25% to Wyoming, and [to] enjoin the State of Wyoming
from depleting Nebraska’s equitable share of the Laramie
River’s contribution to the North Platte River....” Id., at
D-8 to D-12. Count IV seeks an equitable apportionment
of the North Platte’s nonirrigation season flows. Id., at
D-12 to D-16. The Master recommended that we allow Ne-
braska to substitute the first three counts of its Amended
Petition for its current petition, but that we deny leave to
file Count IV. Neither Nebraska nor the United States has
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excepted to the Master’s recommendation, whereas Wyo-
ming has filed three exceptions, set out in detail below.

Wyoming proposes to amend its pleading with four coun-
terclaims and five cross-claims. The First Counterclaim and
Cross-Claim allege that Nebraska and the United States
have failed to recognize beneficial use limitations on diver-
sions by Nebraska canals, and that Nebraska (with the acqui-
escence of the United States) has violated the equitable ap-
portionment by demanding natural flow and storage water
from sources above Tri-State Dam and diverting them for
use below Tri-State Dam. App. to Third Interim Report
E-3 to E-6, E-8 to E-10. Wyoming’s Second and Third
Counterclaims and Cross-Claims seek enforcement or modi-
fication of Paragraph XVII of the decree, which deals with
the operation of the Glendo Reservoir and is also the subject
of Count II of Nebraska’s Amended Petition. Id., at E-6 to
E-7, E-10 to E-11. By its Fourth Counterclaim and Fifth
Cross-Claim, Wyoming asks the Court to modify the decree
to leave the determination of carriage (or transportation)
losses to state officials under state law. Id., at E-7 to E-§,
E-12. Finally, Wyoming’s Fourth Cross-Claim alleges that
the United States has failed to operate its storage reservoirs
in accordance with federal and state law and its own storage
water contracts, thus upsetting the very basis of the decree’s
equitable apportionment. Id., at E-11 to E-12.

The Master recommended that we allow Wyoming to sub-
stitute its Second through Fourth Counterclaims and its Sec-
ond through Fifth Cross-Claims for its current pleadings, but
that we deny leave to file Wyoming’s First Counterclaim and
Cross-Claim insofar as they seek to impose a beneficial use
limitation on Nebraska’s diversions of natural flow. The
United States and Nebraska except to the recommendation
to allow Wyoming to file its Fourth Cross-Claim. Wyoming
excepts to the Master’s recommended disposition of its First
Counterclaim and Cross-Claim. In all, then, Wyoming has
filed four exceptions to the Master’s recommendations and
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the United States and Nebraska a single (and largely over-
lapping) exception each.
II

We have found that the solicitude for liberal amendment
of pleadings animating the Federal Rules of Civil Procedure,
Rule 15(a); Foman v. Davis, 371 U. S. 178, 182 (1962), does
not suit cases within this Court’s original jurisdiction. Ohio
v. Kentucky, 410 U. S. 641, 644 (1973); cf. this Court’s Rule
17.2. The need for a less complaisant standard follows from
our traditional reluctance to exercise original jurisdiction
in any but the most serious of circumstances, even where,
as in cases between two or more States, our jurisdiction is
exclusive. Mississippi v. Louisiana, 506 U. S. 73, 77 (1992)
(“‘The model case for invocation of this Court’s original ju-
risdiction is a dispute between States of such seriousness
that it would amount to casus bellt if the States were fully
sovereign,”” quoting Texas v. New Mexico, 462 U. S. 554, 571,
n. 18 (1983)); New York v. New Jersey, 256 U.S. 296, 309
(1921) (“Before this court can be moved to exercise its ex-
traordinary power under the Constitution to control the con-
duct of one State at the suit of another, the threatened inva-
sion of rights must be of serious magnitude and it must be
established by clear and convincing evidence”). Our re-
quirement that leave be obtained before a complaint may be
filed in an original action, see this Court’s Rule 17.3, serves
an important gatekeeping function, and proposed pleading
amendments must be scrutinized closely in the first instance
to see whether they would take the litigation beyond what
we reasonably anticipated when we granted leave to file the
initial pleadings. See Ohio v. Kentucky, supra, at 644.

Accordingly, an understanding of the scope of this litiga-
tion as envisioned under the initial pleadings is the critical
first step in our consideration of the motions to amend. We
have, in fact, already discussed the breadth of the current
litigation at some length in reviewing the Special Master’s
First and Second Interim Reports, Nebraska II, 507 U. S.,
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at 590-593, where we concluded that this litigation is not
restricted “solely to enforcement of rights determined in the
prior proceedings,” id., at 592. To the contrary, we ob-
served that in Paragraph XIII of the decree, we had retained
jurisdiction “to modify the decree to answer unresolved
questions and to accommodate ‘change[s] in conditions’—a
phrase sufficiently broad to encompass not only changes in
water supply, . . . but also new development that threatens a
party’s interests.” Id., at 591, citing Nebraska I, 325 U. S.,
at 620. The parties may therefore not only seek to enforce
rights established by the decree, but may also ask for “a
reweighing of equities and an injunction declaring new
rights and responsibilities . . . .” 507 U.S., at 593. We
made it clear, however, that while “Paragraph XIII perhaps
eases a [party’s] burden of establishing, as an initial matter,
that a claim [for modification] is ‘of that character and dignity
which makes the controversy a justiciable one under our
original jurisdiction,”” ibid., quoting Nebraska I, supra, at
610, the “[party] still must make a showing of substantial
injury to be entitled to relief,” 507 U. S., at 593.

We think the Master appreciated these conclusions about
the scope of this litigation when he assessed the proposed
amendments to pleadings to see whether they sought en-
forcement of the decree or plausibly alleged a change in con-
ditions sufficient to justify its modification. See Third In-
terim Report 33-36. The parties, of course, do not wholly
agree with us, as they indicate by their exceptions, to which

we turn.
111

A

Wyoming’s First Amended Counterclaim alleges that “Ne-
braska has circumvented and violated the equitable appor-
tionment by demanding natural flow water for diversion by
irrigation canals at and above Tri-State Dam in excess of the
beneficial use requirements of the Nebraska lands entitled to
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»

water from those canals under the Decree . . ..” App. to
Third Interim Report E-4. Wyoming’s First Amended
Cross-Claim alleges that the United States “has circum-
vented and violated the equitable apportionment, and contin-
ues to do so, by operating the federal reservoirs to deliver
natural flow water for diversion by Nebraska irrigation ca-
nals at and above Tri-State Dam in excess of the beneficial
use requirements of the lands entitled to water from those
canals under the Decree .. ..” Id., at E-8. The Master
recommended that we deny leave to inject these claims into
the litigation, concluding that Wyoming’s object is to trans-
form the 1945 apportionment from a proportionate sharing
of the natural flows in the pivotal reach to a scheme based
on the beneficial use requirements of the pivotal reach irriga-
tors. Third Interim Report 55-64. Wyoming excepts to
the recommendation, claiming that its amendments do no
more than elaborate on the suggestion made in the counter-
claim that we allowed it to file in 1987, that Nebraska irriga-
tors are wasting water diverted in the pivotal reach. But
there is more to the amendments than that, and we agree
with the Master that Wyoming in reality is calling for a fun-
damental modification of the settled apportionment scheme
established in 1945, without alleging a change in conditions
that would arguably justify so bold a step.

In Nebraska II we rejected any notion that our 1945 deci-
sion and decree “impose absolute ceilings on diversions by
canals taking in the pivotal reach.” 507 U.S., at 602. We
found that although the irrigation requirements of the lands
served by the canals were calculated in the prior proceed-
ings, those calculations were used to “determin[e] the appro-
priate apportionment of the pivotal reach, not to impose
a cap on the canals’ total diversions, either individually or
cumulatively.” Ibid. This was clearly indicated, we ob-
served, by the fact that “Paragraph V of the decree, which
sets forth the apportionment, makes no mention of diversion
ceilings and expressly states that Nebraska is free to allocate
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its share among its canals as it sees fit.” Id., at 603, citing
Nebraska I, supra, at 667.

These conclusions about our 1945 decision and decree ex-
pose the true nature of Wyoming’s amended claims. Simply
put, Wyoming seeks to replace a simple apportionment
scheme with one in which Nebraska’s share would be capped
at the volume of probable beneficial use, presumably to Wyo-
ming’s advantage. Wyoming thus seeks nothing less than
relitigation of the “main controversy” of the 1945 litigation,
the equitable apportionment of irrigation-season flows in the
North Platte’s pivotal reach. See 325 U.S., at 637-638.
Under any circumstance, we would be profoundly reluctant
to revisit such a central question supposedly resolved 50
years ago, and there can be no temptation to do so here, in
the absence of any allegation of a change in conditions that
might warrant reexamining the decree’s apportionment
scheme. Wyoming’s first exception is overruled.!

B

Counts I and IIT of Nebraska’s Amended Petition would
have us modify the decree to enjoin proposed developments
by Wyoming on the North Platte’s tributaries, see App. to
Third Interim Report D-4 to D-6, D-9 to D-11, on the the-

1The Master explicitly noted that his recommendation should not be
understood as foreclosing Wyoming from litigating discrete matters cap-
tured within its First Amended Counterclaim and the First Amended
Cross-Claim that do not involve relitigation of the 1945 decision but rather
go to the enforcement of the decree. Third Amended Report 63. Spe-
cifically, these matters include Wyoming’s claim that Nebraska has circum-
vented the decree by calling for upstream flows for the use of irrigators
diverting water below the Tri-State Dam; Wyoming’s claim of waste by
pivotal reach irrigators offered as a defense to Nebraska’s objections to
Wyoming uses upstream; and Wyoming’s claim that Nebraska canal calls
and natural flow diversions by the United States contravene priorities
established in Paragraph IV of the decree. Id., at 63-64. Neither the
United States nor Nebraska has objected to the Master’s recommendation
in this respect.
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ory that these will deplete the tributaries’ contributions to
the mainstem, and hence upset “the equitable balance of the
North Platte River established in the Decree,” id., at D-5,
D-10. Wyoming’s second exception takes issue with the
Master’s stated intention to consider a broad array of down-
stream interests in passing on Nebraska’s claims, and to hear
evidence of injury not only to downstream irrigators, but
also to wildlife and wildlife habitat. Third Interim Report
14, 17, 19, 26.

Consideration of this evidence, Wyoming argues, would
run counter to our denial of two earlier motions to amend
filed by Nebraska: its 1988 motion, 485 U. S. 931, by which it
expressly sought modification of the decree to make Wyo-
ming and Colorado share the burden of providing instream
flows necessary to preserve critical wildlife habitat, and its
1991 motion, see 507 U. S. 1049 (1993), in which it sought an
apportionment of nonirrigation-season flows. Wyoming also
suggests that allegations of injury to wildlife are as yet
purely speculative and would be best left to other forums.

Wyoming’s arguments are not persuasive. To assign an
affirmative obligation to protect wildlife is one thing; to con-
sider all downstream effects of upstream development when
assessing threats to equitable apportionment is quite an-
other. As we have discussed above, Nebraska II makes it
clear that modification of the decree (as by enjoining develop-
ments on tributaries) will follow only upon a “balancing of
equities,” 507 U. S., at 592, and that Nebraska will have to
make a showing of “substantial injury” before we will grant
it such relief, id., at 593. There is no warrant for placing
entire categories of evidence beyond Nebraska’s reach when
it attempts to satisfy this burden, which is far from
insignificant.

Nor does our resistance to Nebraska’s efforts to bring
about broad new apportionments (as of nonirrigation-season
flows) alter this conclusion. Here, Nebraska seeks only to
have us enjoin discrete Wyoming developments. If Ne-
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braska is to have a fair opportunity to present its case for
our doing so, we do not understand how we can preclude it
from setting forth that evidence of environmental injury, or
consign it to producing that evidence in some other forum,
since this is the only Court in which Nebraska can challenge
the Wyoming projects. And as for Wyoming’s argument
that any proof of environmental injury that Nebraska will
present will be highly speculative, the point is urged prema-
turely. Purely speculative harms will not, of course, carry
Nebraska’s burden of showing substantial injury, but at this
stage we certainly have no basis for judging Nebraska’s
proof, and no justification for denying Nebraska the chance

to prove what it can.
C

Wyoming’s third exception is to the Master’s recommen-
dation to allow Nebraska to proceed with its challenge to
Wyoming’s actions on Horse Creek, a tributary that flows
into the North Platte below the Tri-State Dam. In Count I
of its Amended Petition, Nebraska alleges that Wyoming is
“presently violating and threatens to violate” Nebraska’s eq-
uitable apportionment “by depleting the natural flows of the
North Platte River by such projects as . . . reregulating res-
ervoirs and canal linings in the . . . Horse Creek Conservancy
District.” App. to Third Interim Report D-5. Nebraska
asks for an injunction against Wyoming’s depletions of the
creek.

Wyoming argues that the claim is simply not germane to
this case, since Horse Creek feeds into the North Platte
below the apportioned reach, the downstream boundary of
which is the Tri-State Dam. It is clear, however, that the
territorial scope of the case extends downstream of the piv-
otal reach. In the 1945 decision and decree, we held against
apportioning that stretch of river between the Tri-State
Dam and Bridgeport, Nebraska, not because it fell outside
the geographic confines of the case, but because its needed
water was “adequately supplied from return flows and other
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local sources.” Nebraska I, 325 U.S., at 654-655. In so
concluding, we had evidence that return flows from Horse
Creek provided an average annual contribution of 21,900
acre-feet of water to the North Platte during the irrigation
season. Third Interim Report 42.

Now Nebraska alleges that Wyoming’s actions threaten
serious depletion of these return flows, with consequent in-
jury to its interests in the region below the Tri-State Dam.
These allegations describe a change in conditions sufficient,
if proven, to warrant the injunctive relief sought, and
Nebraska is accordingly entitled to proceed with its claim.
Wyoming’s third exception is overruled.

D

In Counts I and III of its Amended Petition, Nebraska
alleges that increased groundwater pumping within Wyo-
ming threatens substantial depletion of the natural flow of
the river. This allegation is obviously one of a change in
conditions posing a threat of significant injury, and Wyoming
concedes that “groundwater pumping in Wyoming can and
does in fact deplete surface water flows in the North Platte
River,” Third Interim Report 38. In excepting neverthe-
less to the Master’s recommendation that we allow the claim
to go forward, Wyoming raises Nebraska’s failure to regulate
groundwater pumping within its own borders, which is said
to preclude Nebraska as a matter of equity from seeking lim-
itations on pumping within Wyoming.

We fail to see how the mere fact of unregulated pumping
within Nebraska can serve to bar Nebraska’s claim. Ne-
braska is the downstream State and claims that Wyoming’s
pumping hurts it; Wyoming is upstream and has yet to make
a showing that Nebraska’s pumping hurts it or anyone else.
If Wyoming ultimately makes such a showing, it could well
affect the relief to which Nebraska is entitled, but that is a
question for trial, and does not stop Nebraska from amend-
ing its claims at this stage.
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Wyoming’s reliance on two of this Court’s prior original
cases is, at best, premature. Both cases were decided after
trial, see Kansas v. Colorado, 206 U. S. 46, 49, 105 (1907);
Missouri v. Illinots, 200 U. S. 496, 518 (1906), and while both
recognize that relief on the merits may turn on the equities,
206 U. S., at 104-105, 113-114; 200 U. S., at 522, the applica-
tion of that principle to Nebraska’s claim is not, as we have
just stated, obvious at this point. We accordingly accept the
Master’s recommendation, Third Interim Report 41, and
overrule Wyoming’s fourth exception.

Iv

Wyoming’s Fourth Amended Cross-Claim seeks declara-
tory and injunctive relief and is aimed against the United
States alone, alleging that federal management of reser-
voirs has contravened state and federal law as well as con-
tracts governing water supply to individual users. Wyo-
ming claims that “the United States has allocated storage
water in a manner which (a) upsets the equitable balance on
which the apportionment of natural flow was based, (b) re-
sults in the allocation of natural flow contrary to the provi-
sions of the Decree . . ., (c) promotes inefficiency and waste
of water contrary to federal and state law, (d) violates the
contract rights of the North Platte Project Irrigation Dis-
tricts and violates the provisions of the Warren Act, 43
U.S.C. §523, . . . and (e) exceeds the limitations in the
contracts under the Warren Act.” App. to Third Interim
Report E-11 to E-12. Wyoming alleges that this misman-
agement has made “water shortages . . . more frequen[t] and

. more severe, thereby causing injury to Wyoming and
its water users.” Id., at E-12.

The United States and Nebraska except to allowing Wyo-
ming’s cross-claim to proceed, for two reasons. They argue,
first, that the decree expressly refrained from apportioning
storage water, as distinct from natural flow, with the conse-
quence that the violations alleged are not cognizable in an
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action brought under the decree. Second, they maintain
that any claim turning on the United States’s failure to com-
ply with individual contracts for the release of storage water
ought to be relegated to an action brought by individual con-
tract holders in a federal district court and that, indeed, just
such an action is currently pending in Goshen Irrigation
District v. United States, No. C89-0161-J (D. Wyo., filed
June 23, 1989).

The Master addressed both objections. As to the first, he
said that “even though the decree did not apportion storage
water, it was framed based in part on assumptions about
storage water rights and deliveries,” and that therefore
“Wyoming should have the opportunity to go forward with
her claims that the United States has violated the law and
contracts rights and that such violations have the effect of
undermining Wyoming’s apportionment.” Third Interim
Report 70. The Master found the second point “unpersua-
sive” because “neither Wyoming nor Nebraska [is a party] to
the [Goshen] case [brought by the individual contractors],
and the federal district court, therefore, does not have juris-
diction to consider whether any violations that may be
proven on the part of the United States will have the effect
of undermining the 1945 apportionment decree.” Id., at 71.
We agree with the Master on both counts.

The availability of storage water and its distribution under
storage contracts was a predicate to the original apportion-
ment decree. Our 1945 opinion expressly recognized the
significance of storage water to the lands irrigated by the
pivotal reach, noting that over the prior decade storage
water was on average over half of the total supply and that
over 90 percent of the irrigated lands had storage rights as
well as rights to natural flow. Nebraska I, 325 U. S., at 605.
We pointed out that Nebraska appropriators in the pivotal
reach had “greater storage water rights” than Wyoming ap-
propriators, id., at 645, a fact that helped “tip the scales in
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favor of the flat percentage system,” as against a scheme
even more favorable to Nebraska, ibid.

In rejecting Wyoming’s original proposal, which was to
combine water from storage and natural flow and apportion
both by volume among the different users, id., at 621, we
anticipated that the storage supply would “be left for distri-
bution in accordance with the contracts which govern it,” id.,
at 631. In doing so, we were clearly aware of the beneficial
use limitations that govern federal contracts for storage
water. Contracts between the United States and individual
water users on the North Platte, we pointed out, had been
made and were maintained in compliance with § 8 of the Rec-
lamation Act of 1902, 32 Stat. 388, 43 U.S. C. §§372, 383,
which provided that “‘the right to the use of water acquired
under the provisions of this Act shall be appurtenant to the
land irrigated, and beneficial use shall be the basis, the meas-
ure, and the limit of the right.”” 325 U. S,, at 613. In addi-
tion, contracts had been made under the Warren Act, 36 Stat.
925, 43 U. S. C. §§523-525, which granted the Secretary of
the Interior the further power to contract for the storage
and delivery of water available in excess of the requirements
of any given project managed under the Reclamation Act.
See Nebraska I, supra, at 631, 639-640.

Under this system, access to water from storage facilities
was only possible by a contract for its use, Nebraska I, 325
U. S., at 640, and apportionment of storage water would have
disrupted that system. “If storage water is not segregated,
storage water contractors in times of shortage of the total
supply will be deprived of the use of a part of the storage
supply for which they pay . .. [and] those who have not con-
tracted for the storage supply will receive at the expense of
those who have contracted for it a substantial increment to
the natural flow supply which, as we have seen, has been
insufficient to go around.” Ibid. Hence, we refrained from
apportioning stored water and went no further than capping
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the total amount of storage in certain dams to protect senior,
downstream rights to natural flow. Id., at 630. But al-
though our refusal in 1945 to apportion storage water was
driven by a respect for the statutory and contractual regime
in place at the time, we surely did not dismiss storage water
as immaterial to the proper allocation of the natural flow in
the pivotal reach. And while our decree expressly pro-
tected those with rights to storage water, it did so on the
condition that storage water would continue to be distrib-
uted “in accordance with . . . lawful contracts ....” Id., at
669. This is the very condition that Wyoming now seeks
to vindicate.

Wyoming argues that the United States no longer abides
by the governing law in administering the storage water con-
tracts. First, it contends that the Government pays no heed
to federal law’s beneficial use limitations on the disposition
of storage water but rather “releas[es] storage water on de-
mand to the canals in the pivotal reach without regard to
how the water is used.” Brief for Wyoming in Response to
Exceptions of Nebraska and United States to Third Interim
Report 6 (emphasis deleted) (hereinafter Response Brief).
This liberality allegedly harms Wyoming contractees whose
storage supply is wasted, as well as junior Wyoming appro-
priators who are subject to the senior call of the United
States to refill the reservoirs and are consequently deprived
of the natural flow they would otherwise receive.

Second, Wyoming claims that federal policy in drought
years encourages contract users to exploit this failure of the
Government to police consumption. It points out that in
years of insufficient supply, the United States has calculated
each water district’s average use of storage water in prior
years, and then allocated to each district a certain percent-
age of that average, according to what the overall supply
will bear. The United States has then further reduced the
allotment of each individual canal within a district by the
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amount of natural flow delivered to the canal, with the result
that in dry years water is distributed under “purely a mass
[i. e., fixed volume] allocation that sets a cap on the total
diversion of each individual canal.” Id., at 8. Wyoming
thus contends not only that under this system “in a dry year
like 1989 the [United States’s] allocation effectively replaces
the Court decreed 75/25 apportionment,” id., at 9, but that
the departure from the norm is needlessly great because the
system “encourages individual canals to divert as much
water as possible during ‘non-allocation’ years in order to
maximize their average diversions which will be the measure
of their entitlement in a subsequent dry year allocation,”
id., at 8, n. 6.

If Wyoming were arguing merely that any administration
of storage water that takes account of fluctuations in the nat-
ural flow received by a contractee violates the decree, we
would reject its claim, for we recognized in 1945 that the
outstanding Warren Act contracts contained “agree[ments]
to deliver water which will, with all the water to which the
land is entitled by appropriation or otherwise, aggregate a
stated amount.” 325 U. S,, at 631. Indeed, we set forth an
example of just such a contract in our opinion. Id., at 631,
n. 17. In asserting, however, that a predicate to the 1945
decree was that the United States adhered to beneficial use
limitations in administering storage water contracts, that it
no longer does so, and that this change has caused or permit-
ted significant injury to Wyoming interests, Wyoming has
said enough to state a serious claim that ought to be allowed
to go forward.?

2The dissent would disallow Wyoming’s cross-claim on the grounds that
Wyoming seeks neither to modify the decree (because it asks only for an
injunction requiring the United States to adhere to its contracts and to
the federal and state law governing storage water) nor to enforce it (since
the decree presently contains no such mandate). This leaves Wyoming
hanging. It cannot sue under the decree because a mandate of compliance
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Although the claim may well require consideration of indi-
vidual contracts and compliance with the Reclamation and
Warren Acts, it does not follow (as Nebraska and the United
States argue) that Wyoming is asserting the private contrac-
tors’ rights proper, or (as the United States contends) that
Wyoming brings suit “‘in reality for the benefit of particular
individuals,”” Brief for United States in Support of Excep-
tion 25, quoting Oklahoma ex rel. Johnson v. Cook, 304 U. S.
387, 393-394 (1938). Wyoming argues only that the cumula-
tive effect of the United States’s failure to adhere to the law
governing the contracts undermines the operation of the de-
cree, see Response Brief 14-21, and thereby states a claim
arising under the decree itself, one by which it seeks to vin-
dicate its “‘quasi-sovereign’ interests which are ‘independ-
ent of and behind the titles of its citizens, in all the earth
and air within its domain,”” Oklahoma ex rel. Johnson v.
Cook, supra, at 393, quoting Georgia v. Tennessee Copper
Co., 206 U. S. 230, 237 (1907).

It is of no moment that some of the contracts could be
made (or are) the subject of litigation between individual
contract holders and the United States in federal district
court. Wyoming is not a party to any such litigation and, as

is not included in it, yet it cannot seek modification of the decree to include
such a mandate, apparently because such relief is not sufficiently drastic.
Post, at 24-26.

It seems very clear to us, however, that Wyoming is seeking a modifica-
tion of the decree in order to enforce its predicate. As the dissent con-
cedes, our 1945 decision could conceivably afford a “basis for ordering the
United States to comply with applicable riparian law and with its storage
contracts . ...” Post, at 25-26. The dissent then rightly points out that
such a position would be weak because the decree did not expressly man-
date the compliance with lawful contracts and governing law that we antic-
ipated in 1945. Ibid. Wyoming’s Fourth Cross-Claim, however, now
seeks just such a mandate by modifying the decree to require the United
States to comply with its own contracts and with the federal and state law
governing storage water.
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counsel for the United States acknowledged at oral argu-
ment, it is uncertain whether the State would qualify for
intervention in the ongoing Goshen litigation under Federal
Rule of Civil Procedure 24. See Tr. of Oral Arg. 46. While
the uncertainty of intervention is beside the point on the
dissent’s view, which “see[s] no reason . . . why Wyoming
could not institute its own action against the United States
in [district court],” post, at 27, the dissent nowhere explains
how Wyoming would have standing to bring an action under
storage water contracts to which it is not a party. As we
have just said, Wyoming’s claim derives not from rights
under individual contracts but from the decree, and the
decree can be modified only by this Court. Putting aside,
then, whether another forum might offer relief that, as a
practical matter, would mitigate the alleged ill effects of the
National Government’s contract administration, this is the
proper forum for the State’s claim, and it makes sense to
entertain the claim in the course of adjudicating the broader
controversy among Wyoming, Nebraska, and the United
States. Cf. United States v. Nevada, 412 U.S. 534, 537
(1973) (per curiam) (denying motion for leave to file bill of
complaint in part because “[t]lhere is now no controversy
between the two States with respect to the . . . [rliver [in
question]”).

Nor do we fear the specter, raised by the United States, of
intervention by many individual storage contractors in this
proceeding. Ordinarily, in a suit by one State against an-
other subject to the original jurisdiction of this Court, each
State “must be deemed to represent all its citizens.” Ken-
tucky v. Indiana, 281 U. S. 163, 173 (1930). A State is pre-
sumed to speak in the best interests of those citizens, and
requests to intervene by individual contractees may be
treated under the general rule that an individual’s motion
for leave to intervene in this Court will be denied absent a
“showing [of] some compelling interest in his own right,
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apart from his interest in a class with all other citizens and
creatures of the state, which interest is not properly repre-
sented by the state.” New Jersey v. New York, 345 U.S.
369, 373 (1953); cf. Fed. Rule Civ. Proc. 24(a)(2). We have
said on many occasions that water disputes among States
may be resolved by compact or decree without the participa-
tion of individual claimants, who nonetheless are bound by
the result reached through representation by their respec-
tive States. Nebraska I, 325 U.S., at 627, citing Hinder-
lider v. La Plata River & Cherry Creek Ditch Co., 304 U. S.
92, 106-108 (1938); see also Wyoming v. Colorado, 286 U. S.
494, 508-509 (1932). As we view the litigation at the cur-
rent time, it is unlikely to present occasion for individual
storage contract holders to show that their proprietary inter-
ests are not adequately represented by their State.

Two caveats are nonetheless in order, despite our allow-
ance of Wyoming’s cross-claim. Nebraska argues that Wyo-
ming is using its cross-claim as a back door to achieving the
mass allocation of natural flows sought in its First Counter-
claim and Cross-Claim. This argument will be difficult to
assess without further development of the merits, and we
can only emphasize at this point that in allowing Wyoming’s
Fourth Cross-Claim to go forward, we are not, of course, in
any way sanctioning the very modification of the decree that
we have just ruled out in this proceeding. Second, the par-
ties should not take our allowance of the Fourth Cross-Claim
as an opportunity to enquire into every detail of the United
States’s administration of storage water contracts. The
United States’s contractual compliance is not, of itself, an
appropriate subject of the Special Master’s attention, which
is properly confined to the effects of contract administration
on the operation of the decree. Contractual compliance, as
such, is the subject of the Goshen litigation, which we pre-
sume will move forward independently of this original
action.
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v

For these reasons, the exceptions to the Special Master’s
Third Interim Report are overruled.
It is so ordered.

JUSTICE THOMAS, concurring in part and dissenting in
part.

I agree with the decision of the Court to overrule all of
Wyoming’s exceptions to the Third Interim Report on Mo-
tions to Amend Pleading (Report). Accordingly, I join Parts
I, I1, and III of the Court’s opinion. I do not agree, how-
ever, that we should overrule the exceptions of the United
States and Nebraska to the Master’s recommendation that
Wyoming be allowed to proceed with its proposed Fourth
Cross-Claim against the United States. I would sustain
those exceptions and require Wyoming to pursue that claim
in another forum.

Wyoming’s Fourth Cross-Claim begins with the following
allegation:

“The equitable apportionment which the Decree was
intended to carry into effect was premised in part on the
assumption that the United States would operate the
federal reservoirs and deliver storage water in accord-
ance with applicable federal and state law and in accord-
ance with the contracts governing use of water from the
federal reservoirs.” App. to Report E-11.

Wyoming then alleges generally that “[tlhe United States
has failed to operate the federal reservoirs in accordance
with applicable federal and state laws and has failed to abide
by the contracts governing use of water from the federal
reservoirs.” Ibid. According to Wyoming, these failures
have “caused water shortages to occur more frequently and
to be more severe, thereby causing injury to Wyoming and
its water users.” Id., at E-12. In short, Wyoming alleges
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that “a predicate to the 1945 decree was that the United
States adhered to [riparian law’s] beneficial use limitations
in administering storage water contracts, that it no longer
does so, and that this change has caused or permitted sig-
nificant injury to Wyoming interests.” Ante, at 19.

In the abstract, these allegations are sufficient to state a
claim for modification of the decree based on changed circum-
stances. Such relief is authorized by the decree’s Paragraph
XIII, which invited the parties to “apply at the foot of this
decree for its amendment or for further relief.” Nebraska
v. Wyoming, 325 U. S. 589, 671 (1945) (Nebraska I). In par-
ticular, subdivision (f) of Paragraph XIII anticipates that we
might modify the decree in light of “[a]lny change in condi-
tions making modifications of the decree or the granting of
further relief necessary or appropriate.” Id., at 672. Thus,
in light of the Federal Government’s failure to satisfy our
expectation that it would comply with applicable riparian
law and with its contracts, we might engage in “a reweigh-
ing of equities” and accordingly “reope[n]” the 1945 appor-
tionment of the North Platte and modify the decree in
Wyoming’s favor. Nebraska v. Wyoming, 507 U. S. 584, 593
(1993) (Nebraska I1).

If Wyoming’s Fourth Cross-Claim against the United
States had actually sought such relief, I might agree with
the Court’s decision to allow the claim to proceed. But the
cross-claim’s prayer for relief seeks neither a reapportion-
ment of the North Platte nor any other modification of the
decree. Instead, it asks the Court “to enjoin the United
States’ continuing violations of federal and state law and . . .
to direct the United States to comply with the terms of
its contracts.” App. to Report E-12. This prayer makes
perfect sense: Why seek to modify the decree based on a
“change in conditions” if such change could be reversed or
annulled by means of injunctive relief grounded in existing
law? Indeed, were existing law sufficient to prevent the in-
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juries alleged by Wyoming, the State could hardly point to
the “considerable justification” necessary for “reopening an
apportionment of interstate water rights.” Nebraska 11,
supra, at 593.1

Yet precisely because the injunctive relief requested by
Wyoming arises out of and depends on a body of law that
exists independently of the decree, the Court errs in assert-
ing that Wyoming “states a claim arising under the decree
itself.” Ante, at 20. This is so for two reasons. First, a
claim that the United States must comply with applicable
law and with contracts governed by such law—here, §8 of
the Reclamation Act of 1902, 32 Stat. 390, 43 U. S. C. §§372,
383, the Warren Act, ch. 141, 36 Stat. 925, 43 U. S. C. §§523—
525, and other federal and state riparian law, see ante, at
17—necessarily “arises under” that body of law. See, e. g.,
Franchise Tax Bd. of Cal. v. Construction Laborers Vaca-
tion Trust for Southern Cal., 463 U. S. 1, 8-9 (1983) (approv-
ing, as a principle of inclusion, “Justice Holmes’ statement,
‘A suit arises under the law that creates the cause of action’”
(quoting American Well Works Co. v. Layne & Bowler Co.,
241 U. S. 257, 260 (1916))).

Second, although a decree entered by this Court could con-
ceivably afford an additional and separate basis for ordering

1To the Court, “[i]t seems very clear . . . that Wyoming is seeking a
modification of the decree in order to enforce its predicate.” Ante, at 20,
n. 2. I would expect such clarity to show in the language of the Fourth
Cross-Claim itself, but the prayer for relief notably fails to include the
word “modify” or its synonyms. In this regard, the Fourth Cross-Claim
stands in marked contrast to Wyoming’s other cross-claims and its coun-
terclaims against Nebraska. Compare App. to Report E-12 (Fourth
Cross-Claim’s prayer for relief) with id., at E-6, E-7, E-8, E-10, E-11,
E-12 (other prayers). Wyoming is not left “hanging” by its failure to
seek a modification of the decree as to the United States’ compliance with
applicable riparian law and with its contracts. Amnte, at 19-20, n. 2. As
I explain infra, at 27-28, the State may seek its requested relief in an-
other forum.
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the United States to comply with applicable riparian law and
with its storage contracts, our 1945 decree in fact does not.
That is, we “anticipated that the storage [water| supply
would ‘be left for distribution in accordance with the con-
tracts which govern it,”” ante, at 17 (emphasis added) (quot-
ing Nebraska I, 325 U. S., at 631), but we did not mandate
that result. To the contrary, Paragraph VI of the decree
states expressly that “[s]torage water shall not be affected
by this decree” and that storage water shall be distributed
“without interference because of this decree.” Id., at 669.
Accord, Brief for Wyoming in Response to Exceptions of Ne-
braska and the United States 19 (“No one asserted [in 1945]
a need for the Court affirmatively to require the [Federal
Government’s] compliance with federal law; such compliance
was assumed”).

Because Wyoming’s Fourth Cross-Claim against the
United States therefore involves neither “an application for
enforcement of rights already recognized in the decree” nor
a request for “a modification of the decree,” Nebraska I,
supra, at 590, I do not understand why the Court chooses to
entertain that claim as part of the present proceeding. It
is well established that “[w]e seek to exercise our original
jurisdiction sparingly and are particularly reluctant to take
jurisdiction of a suit where the plaintiff has another adequate
forum in which to settle his claim.” United States v. Ne-
vada, 412 U. S. 534, 538 (1973) (per curiam). This particu-
lar reluctance applies squarely to “controversies between the
United States and a State,” of which we have “original but
not exclusive jurisdiction.” 28 U. S. C. §1251(b)(2) (empha-
sis added). Thus, in United States v. Nevada, we declined
to exercise jurisdiction over a dispute between those parties
about intrastate water rights, noting that such dispute was
“within the jurisdiction of the District Court” in Nevada.
412 U. S., at 538.  Accord, id., at 539-540 (“Any possible dis-
pute with California with respect to United States water
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uses in that State can be settled in the lower federal courts
in California . ..”).2

These principles should be applied here. Although I
agree with the Court that the mere existence of pending liti-
gation brought by individual storage contract holders against
the United States in the Federal District Court in Wyoming
is not dispositive, see ante, at 20-21, I see no reason (and the
parties offer none) why Wyoming could not institute its own
action against the United States in that forum.> Moreover,

2Qur decision in California v. Nevada, 447 U. S. 125 (1980), is also on
point. There, as here, we exercised our exclusive original jurisdiction
over a dispute between two States, but we declined to expand the refer-
ence to the Special Master to include borderland ownership and title dis-
putes that “typically will involve only one or the other State and the
United States, or perhaps various citizens of those States.” Id., at 133.
Instead, we explained, “litigation in other forums seems an entirely appro-
priate means of resolving whatever questions remain.” Ibid.

Subsequent to our decision in United States v. Nevada in 1973, we have,
in the majority of actions by States against the United States or its offi-
cers, summarily denied the motion for leave to file a bill of complaint. See
Georgia v. Nixon, President of the United States, 414 U. S. 810 (1973);
Idaho v. Vance, Secretary of State, 434 U. S. 1031 (1978); Indiana v. United
States, 471 U. S. 1123 (1985); Michigan v. Meese, Attorney General of the
United States, 479 U. S. 1078 (1987); Mississippi v. United States, 499 U. S.
916 (1991). Accord, United States v. Florida, 430 U. S. 140 (1977) (per
curiam,) (denying motion by Florida for leave to file counterclaim).

3The reason cannot be, as the Court seems to think, that “Wyoming’s
claim derives not from rights under individual contracts but from the
decree, and the decree can be modified only by this Court.” Ante, at 21.
As I have explained, the first of these propositions is not correct. The
second is correct, of course, but also irrelevant: Wyoming seeks not a modi-
fication of the decree but an injunction directing the United States to
comply with applicable riparian law and with its contracts, thereby obviat-
g the need for this Court to modify the decree. Thus, by “[plutting
aside . . . whether another forum might offer relief that, as a practical
matter, would mitigate the alleged ill effects of the National Government’s
contract administration,” ibid., the Court actually puts aside the only
relief sought by the claim the Court allows to proceed.

As for standing, see amnte, at 21, I simply repeat the Court’s own
discussion of this subject. In brief, Wyoming’s standing is predicated
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given the number and variety of the other new or amended
claims we have approved today, see ante, at 11-15—not to
mention the issues left unresolved by our 1993 opinion, see
Nebraska I1, 507 U. S., at 596-603—the significant statutory
and contractual issues raised by Wyoming’s cross-claim
against the United States would most likely be resolved in
the District Court with far greater dispatch. Indeed, the
present round of litigation has dragged on for almost nine
years, but we are not even beyond the stage of considering
amendments to the pleadings.

Finally, although I share the Court’s distaste at the pros-
pect of intervention by individual storage contract holders in
this original action, see ante, at 21-22, I find it just as dis-
tasteful unnecessarily to deny private parties the opportu-
nity to participate in a case the disposition of which may
impair their interests. By remitting Wyoming’s claim to the
District Court, we would allow the storage contract holders
to participate voluntarily by joinder or intervention, see Fed.
Rules Civ. Proc. 20(a) and 24, or to be joined involuntarily in
the interest of just adjudication, see Rule 19.

* * *

The Court’s decision to entertain Wyoming’s Fourth
Cross-Claim against the United States departs from our es-
tablished principles for exercising our original jurisdiction,
ignores the relief requested by Wyoming, and needlessly
opens the possibility to a reapportionment of the North
Platte. In short, it constitutes “a misguided exercise of [our]
discretion.” Wyoming v. Oklahoma, 502 U.S. 437, 475
(1992) (THOMAS, J., dissenting). Accordingly, I respectfully
dissent from the Court’s decision in this regard.

upon its allegation that the United States has failed to “adher[e] to benefi-
cial use limitations in administering storage water contracts . . . and that
this [failure] has caused or permitted significant injury to Wyoming inter-
ests.” Ante, at 19.
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NORTH STAR STEEL CO. v. THOMAS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 94-834. Argued April 25, 1995—Decided May 30, 1995*

Respondents filed separate claims under the federal Worker Adjustment
and Retraining Notification Act (WARN), which authorizes a civil en-
forcement action by aggrieved employees or their union against a cov-
ered employer who fails to give 60 days notice of a plant closing or
mass layoff, but provides no limitations period for such an action. In
rejecting petitioner employer’s contention that the statute of limitations
had run, the District Court in Crown Cork held that the source of the
limitations period for WARN suits is state law and that respondent
union’s suit was timely under any of the arguably applicable Pennsylva-
nia statutes. In North Star, however, another District Court granted
summary judgment for petitioner employer, holding respondent employ-
ees’ suit barred under a limitations period borrowed from the National
Labor Relations Act, which the court believed was “more analogous” to
WARN than any state law. The Third Circuit consolidated the cases
and held that a WARN limitations period should be borrowed from
state, not federal, law, reversing in North Star and affirming in Crown
Cork.

Held: State law is the proper source of the limitations period for civil
actions brought to enforce WARN. Pp. 33-37.

(@) Where a federal statute fails to provide any limitations period for
a new cause of action, this Court’s longstanding and settled practice has
been to borrow the limitations period from the most closely analogous
state statute. A closely circumscribed and narrow exception to this
general rule allows borrowing from elsewhere in federal law when the
arguably relevant state limitations periods would frustrate or interfere
with the implementation of national policies or be at odds with the pur-
pose or operation of federal substantive law. See, e. g., DelCostello v.
Teamsters, 462 U. S. 151, 161, 172. Pp. 33-35.

(b) These cases fall squarely inside the general rule, not the excep-
tion. The presumption that state law will be the source of a missing

*Together with No. 94-835, Crown Cork & Seal Co., Inc. v. United
Steelworkers of America, AFL-CIO-CLC, also on certiorari to the same
court.
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federal limitations period was already longstanding when WARN was
passed in 1988, justifying the assumption that Congress intended by its
silence that courts borrow state law. Agency Holding Corp. v. Malley-
Duff & Associates, Inc., 483 U. S. 143, 147.  Accordingly, since the com-
plaints in both of these cases were timely even under the shortest of
the potentially-applicable Pennsylvania statutes of limitations, there is
no need to go beyond the Court of Appeals’s decision to choose the best
of the four, and it is enough to say here that none of these statutes
would be at odds with WARN’s purpose or operation, or frustrate or
interfere with the intent behind it. DelCostello, supra, at 166, distin-
guished. Although petitioners are right that the adoption of state limi-
tations periods can result in variations from State to State and encour-
age forum shopping, these are just the costs of the general rule itself,
and nothing about WARN makes them exorbitant. Agency Holding
Corp., supra, at 149, 153-154, distinguished. Because a state counter-
part provides a limitations period without frustrating consequences
here, it is simply beside the point that a perfectly good federal analogue
exists. Pp. 35-37.

32 F. 3d 53, affirmed.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and STEVENS, O’CONNOR, KENNEDY, THOMAS, GINSBURG, and
BREYER, JJ.,, joined. SCALIA, J., filed an opinion concurring in the judg-
ment, post, p. 37.

Steven B. Feirson argued the cause for petitioners in both
cases. On the briefs in No. 94-834 were Vincent Candiello,
Wayne D. Rutman, and Peter Buscemi. With Mr. Feirson
on the briefs in No. 94-835 was Jerome A. Hoffman.

Laurence Gold argued the cause for respondents in both
cases. On the briefs in No. 94-834 were Paul Alan Levy
and Alan B. Morrison. With Mr. Gold on the briefs in No.
94-835 were Robert M. Weinberg, Jeremiah A. Collins, Carl
B. Frankel, David I. Goldman, and David M. Silberman.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Days, Deputy Solicitor
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General Kneedler, Allen H. Feldman, Steven J. Mandel, and
Judith D. Heimlich.t

JUSTICE SOUTER delivered the opinion of the Court.

The Worker Adjustment and Retraining Notification Act
(WARN or Act), 102 Stat. 890, 29 U.S.C. §2101 et seq.,
obliges covered employers to give employees or their union
60 days notice of a plant closing or mass layoff. These con-
solidated cases raise the issue of the proper source of the
limitations period for civil actions brought to enforce the Act.
For actions brought in Pennsylvania, and generally, we hold
it to be state law.

I

With some exceptions and conditions, WARN forbids an
employer of 100 or more employees to “order a plant closing
or mass layoff until the end of a 60-day period after the em-
ployer serves written notice of such an order.” 29 U.S. C.
§2102(a). The employer is supposed to notify, among others,
“each affected employee” or “each representative of the af-
fected employees.” 29 U.S.C. §2102(a)(1). An employer
who violates the notice provisions is liable for penalties by
way of a civil action that may be brought “in any district
court of the United States for any district in which the viola-
tion is alleged to have occurred, or in which the employer
transacts business.” §2104(a)(5). The class of plaintiffs
includes aggrieved employees (or their unions, as repre-
sentatives), ibid., who may collect “back pay for each day of
violation,” §2104(a)(1)(A), “up to a maximum of 60 days,”
§2104(a)(1). While the terms of the statute are specific on

TStephen A. Bokat, Mona C. Zeiberg, Jan Amundson, and Quentin
Riegel filed a brief for the Chamber of Commerce of the United States
of America et al. as amici curiae urging reversal.

Kary L. Moss and Mark Granzotto filed a brief for California Rural
Legal Assistance, Inc., et al. as amici curiae urging affirmance.
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other matters, WARN does not provide a limitations period
for the civil actions authorized by §2104.

In Crown Cork, respondent United Steelworkers of
America brought a WARN claim in Federal District Court
in Pennsylvania, charging Crown Cork & Seal Co., Inc., with
laying off 85 employees at its Perry, Georgia, plant in Sep-
tember 1991, without giving the required 60-day notice.
Crown Cork moved for summary judgment, claiming that the
statute of limitations had run. The District Court denied
the motion, holding the source of the limitations period for
WARN suits to be Pennsylvania state law and the union’s
suit timely under any of the arguably applicable state stat-
utes. 833 F. Supp. 467 (ED Pa. 1993). The District Court
nevertheless certified the question of the limitations period
for immediate interlocutory appeal under 28 U. S. C. § 1292.

The North Star respondents are former, nonunion employ-
ees of petitioner North Star Steel Company who filed a
WARN claim against the company (also in a Federal District
Court in Pennsylvania) alleging that the company laid off 270
workers at a Pennsylvania plant without giving the 60-day
advance notice. Like Crown Cork, and for like reasons,
North Star also moved for summary judgment. But North
Star was successful, the District Court holding the suit
barred under the 6-month limitations period for unfair labor
practice claims borrowed from the National Labor Relations
Act (NLRA), 49 Stat. 449, 29 U. S. C. §160(b), a statute be-
lieved by the court to be “more analogous” to WARN than
anything in state law. 838 F. Supp. 970, 974 (MD Pa. 1993).

The United States Court of Appeals for the Third Circuit
consolidated the cases and held that a period of limitations
for WARN should be borrowed from state, not federal, law,
reversing in North Star and affirming in Crown Cork. 32
F. 3d 53 (1994). Like the District Court in Crown Cork,
the Court of Appeals did not pick from among the several
Pennsylvania statutes of limitations that might apply to
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WARN, since none of them would have barred either of the
actions before it.

The Third Circuit’s decision deepened a split among the
Courts of Appeals on the issue of WARN'’s limitations period.
See United Paperworkers Int’l Union v. Specialty Paper-
board, Inc., 999 F. 2d 51 (CAZ2 1993) (applying state-law limi-
tations period); Halkias v. General Dynamics Corp., 31 F. 3d
224 (CA5) (applying NLRA limitations period), rehearing en
banc granted, 9 IER Cases 1754 (CA5 1994); United Mine
Workers of America v. Peabody Coal Co., 38 F. 3d 850 (CA6
1994) (same). We granted certiorari to resolve it, 513 U. S.
1072 (1995), and now affirm.

II
A

A look at this Court’s docket in recent years will show how
often federal statutes fail to provide any limitations period
for the causes of action they create, leaving courts to borrow
a period, generally from state law, to limit these claims.
See, e. 9., Reed v. Transportation Union, 488 U. S. 319 (1989)
(claims under §101(a)(2) of the Labor-Management Report-
ing and Disclosure Act of 1959, 73 Stat. 522, 29 U.S. C.
§411(a)(2), governed by state personal injury statutes);
Agency Holding Corp. v. Malley-Duff & Associates, Inc., 483
U. S. 143 (1987) (civil actions under Racketeer Influenced and
Corrupt Organizations Act (RICO), 18 U.S. C. §1964, gov-
erned by 4-year statute of limitations of the Clayton Act, 69
Stat. 283, as amended, 15 U. S. C. §15b); Wilson v. Garcia,
471 U.S. 261 (1985) (civil rights claims under 42 U.S. C.
§1983 governed by state statutes of limitations for personal
injury actions); DelCostello v. Teamsters, 462 U. S. 151 (1983)
(hybrid suit by employee against employer for breach of a
collective-bargaining agreement and against union for breach
of a duty of fair representation governed by NLRA limita-
tions period). Although these examples show borrowing
from federal law as well as state, our practice has left no
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doubt about the lender of first resort. Since 1830, “state
statutes have repeatedly supplied the periods of limitations
for federal causes of action” when the federal legislation
made no provision, Automobile Workers v. Hoosier Cardinal
Corp., 383 U. S. 696, 703-704 (1966), and in seeking the right
state rule to apply, courts look to the state statute “‘most
closely analogous’” to the federal Act in need, Reed, supra,
at 323, quoting DelCostello, supra, at 158. Because this
penchant to borrow from analogous state law is not only
“longstanding,” Agency Holding Corp., supra, at 147, but
“settled,” Wilson, supra, at 266, “it is not only appropriate
but also realistic to presume that Congress was thoroughly
familiar with [our] precedents . . . and that it expect[s] its
enactment[s] to be interpreted in conformity with them,”
Cannon v. University of Chicago, 441 U. S. 677, 699 (1979).
See Agency Holding Corp., supra, at 147.*

There is, of course, a secondary lender, for we have recog-
nized “a closely circumsecribed . . . [and] narrow exception to
the general rule,” Reed, supra, at 324, based on the common
sense that Congress would not wish courts to apply a limita-
tions period that would only stymie the policies underlying
the federal cause of action. So, when the state limitations
periods with any claim of relevance would “ ‘frustrate or in-
terfere with the implementation of national policies,”” Del-
Costello, supra, at 161, quoting Occidental Life Ins. Co. of
Cal. v. EEOC, 432 U. S. 355, 367 (1977), or be “at odds with
the purpose or operation of federal substantive law,” DelCos-
tello, supra, at 161, we have looked for a period that might
be provided by analogous federal law, more in harmony with
the objectives of the immediate cause of action. See, e.g.,
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson,
501 U. S. 350, 362 (1991); Agency Holding Corp., supra, at

*The expectation is reversed for statutes passed after December 1, 1990,
the effective date of 28 U. S. C. §1658 (1988 ed., Supp. V), which supplies
a general, 4-year limitations period for any federal statute subsequently
enacted without one of its own.
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153, 156; DelCostello, supra, at 171-172. But the reference
to federal law is the exception, and we decline to follow a
state limitations period “only ‘when a rule from elsewhere
in federal law clearly provides a closer analogy than avail-
able state statutes, and when the federal policies at stake
and the practicalities of litigation make that rule a signifi-
cantly more appropriate vehicle for interstitial lawmaking.””
Reed, supra, at 324, quoting DelCostello, supra, at 172.

B

These cases fall squarely inside the rule, not the exception.
The presumption that state law will be the source of a miss-
ing federal limitations period was already “longstanding,”
Agency Holding Corp., 483 U. S., at 147, when WARN was
passed in 1988, justifying the assumption that Congress “in-
tend[ed] by its silence that we borrow state law,” ibid. Ac-
cordingly, the Court of Appeals identified four Pennsylvania
statutes of limitations that might apply to WARN claims: the
2-year period for enforcing civil penalties generally, Pa. Stat.
Ann., Tit. 42, §5524(5) (Purdon 1981 and 1994 Supp.); the
3-year period for claims under the Pennsylvania Wage Pay-
ment and Collection Law, Pa. Stat. Ann., Tit. 43, §260.9a(g)
(Purdon 1992); the 4-year period for breach of an implied
contract, Pa. Stat. Ann., Tit. 42, § 5525(4) (Purdon 1981); and
the six years under the residual statute of limitations, Pa.
Stat. Ann., Tit. 42, § 5527 (Purdon 1981 and 1994 Supp.). See
32 F. 3d, at 61. Since the complaints in both Crown Cork
and North Star were timely even under the shortest of these,
there is no need to go beyond the decision of the Court of
Appeals to choose the best of four, and it is enough to say
here that none of these potentially applicable statutes would
be “at odds” with WARN’s “purpose or operation,” or “ ‘frus-
trate or interfere with’” the intent behind it. DelCostello,
462 U. S., at 161.

The contrast with DelCostello is clear. There the Court
declined to borrow state limitations periods for so-called
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“hybrid” claims brought by an employee against both his em-
ployer and his union, for the reason that the state-law can-
didates “typically provide[d] very short times” for suit (gen-
erally 90 days) and thus “failled] to provide an aggrieved
employee with a satisfactory opportunity to vindicate his
rights.” Id., at 166, and n. 15. Here, the shortest of the
arguably usable state periods, however, is two years, which
is not short enough to frustrate an employee seeking relief
under WARN. At the other end, even the longest of the
periods, six years, is not long enough to frustrate the interest
in “a relatively rapid disposition of labor disputes.” See
Automobile Workers, supra, at 707 (borrowing a 6-year
state limitations period for claims brought under §301 of
the Labor-Management Relations Act).

We do not take petitioners to disagree seriously, for the
heart of their argument is not that the state periods are too
long or too short. They submit instead that, if we look to
state law, WARN litigation presents undue risks of forum
shopping, such that we ought to pick a uniform federal rule
for all claims (with the NLRA, and its 6-month limitations
period for unfair labor practices claims, 29 U. S. C. §160(b),
being the federal Act most analogous to WARN). But even
taking petitioners on their own terms, they make no case
for choosing the exception over the rule. They are right, of
course, that the practice of adopting state statutes of lim-
itations for federal causes of action can result in different
limitations periods in different States for the same federal
action, and correct that some plaintiffs will canvass the vari-
ations and shop around for a forum. But these are just the
costs of the rule itself, and nothing about WARN makes
them exorbitant.

It is, indeed, true that “practicalities of litigation” influ-
enced our rationale for adopting a uniform federal rule for
civil actions under RICO. Agency Holding Corp., supra, at
153. But WARN'’s obligations are triggered by a “plant
closing” or a “mass layoff” at a “single site of employment,”
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29 U. S. C. §§2101(a)(2)—(3), and so, unlike RICO violations,
do not “commonly involve interstate transactions.” Agency
Holding Corp., 483 U. S., at 153.  WARN thus fails to share
the “multistate nature” of RICO, id., at 154, and is so rela-
tively simple and narrow in its scope, see id., at 149 (listing
the many categories of crimes that can be predicate acts for
a RICO violation), that “no [comparable] practicalities of
litigation compel us to search beyond state law for a more
analogous statute of limitations,” Reed, 488 U. S., at 327.
Since, then, a state counterpart provides a limitations period
without frustrating consequences, it is simply beside the
point that even a perfectly good federal analogue exists.
The judgment of the Court of Appeals is
Affirmed.

JUSTICE SCALIA, concurring in the judgment.

I remain of the view that when Congress has not pre-
scribed a limitations period to govern a cause of action that
it has created, the Court should apply the appropriate state
statute of limitations, or, if doing so would frustrate the
purposes of the federal enactment, no limitations period at
all. See Agency Holding Corp. v. Malley-Duff & Associ-
ates, Inc., 483 U. S. 143, 157-170 (1987) (SCALIA, J., concur-
ring in judgment); see also Reed v. Transportation Union,
488 U. S. 319, 334 (1989) (SCALIA, J., concurring in judgment).
The rule first announced in DelCostello v. Teamsters, 462
U. S. 151, 172 (1983), that a federal limitations period should
be selected when it presents a “closer analogy” to the federal
cause of action and is “significantly more appropriate,” I find
to be not only erroneous but unworkable. If the “closer
analogy” part of this is to be taken seriously, the federal
statute would end up applying in some States but not in oth-
ers; and the “significantly more appropriate” part is mean-
ingless, since in all honesty a uniform nationwide limitations
period for a federal cause of action is always significantly
more appropriate.
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I have joined in applying to a so-called “implied” cause of
action the limitations period contained in the federal statute
out of which the cause of action had been judicially created.
See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbert-
son, 501 U. S. 350, 364-366 (1991) (SCALIA, J., concurring in
part and concurring in judgment). But the cause of action
at issue here was created not by us, but by Congress. Ac-
cordingly, in my view, the appropriate state statute of
limitations governs.

Because none of the state statutes arguably applicable
here would frustrate the purposes of the Worker Adjustment
and Retraining Notification Act (WARN), 29 U. S. C. §2101
et seq., and because the WARN actions before us are timely
under even the shortest of those statutes, I concur in the
Court’s judgment.
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A Mississippi trial court ordered that petitioner Garlotte serve, consecu-
tively, a 3-year prison sentence on a marijuana conviction, followed by
concurrent life sentences on two murder convictions. State law re-
quired Garlotte to serve at least 10 months on the first sentence and 10
years on the concurrent sentences. Garlotte unsuccessfully sought
state postconviction collateral relief on the marijuana conviction. By
the time those proceedings ended, he had completed the period of incar-
ceration set for the marijuana offense, and had commenced serving the
life sentences. The Federal District Court denied his subsequent fed-
eral habeas petition on the merits, but the Court of Appeals dismissed
the petition for want of jurisdiction. The Court of Appeals adopted the
State’s position that Garlotte had already served out the prison time
imposed for the marijuana conviction and, therefore, was no longer “in
custody” under the conviction within the meaning of the federal habeas
statute, 28 U. S. C. §2254(a). The court rejected Garlotte’s argument
that he remained “in custody” because the marijuana conviction contin-
ued to postpone the date on which he would be eligible for parole.

Held: Garlotte was “in custody” under his marijuana conviction when he
filed his federal habeas petition. Pp. 43-47.

(@) In Peyton v. Rowe, 391 U. S. 54, this Court allowed two prisoners
incarcerated under consecutive sentences to apply for federal habeas
relief from sentences they had not yet begun to serve. Viewing consec-
utive sentences in the aggregate, the Court held that a prisoner serving
consecutive sentences is “in custody” under any one of them for pur-
poses of the habeas statute. A different construction of the statutory
term “in custody” will not be adopted here simply because the sentence
imposed under the challenged conviction lies in the past rather than in
the future. Maleng v. Cook, 490 U. S. 488—in which the Court held
that a habeas petitioner could not challenge a conviction after the sen-
tence imposed for it had fully expired—does not control this case, for
the habeas petitioner in Maleng, unlike Garlotte, was not serving con-
secutive sentences. Pp. 43-46.

(b) Allowing a habeas attack on a sentence nominally completed is
unlikely to encourage delay in the assertion of habeas challenges. A
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prisoner naturally prefers release sooner to release later, and delay is
apt to disadvantage a petitioner—who has the burden of proof—more
than the State. Moreover, under Habeas Corpus Rule 9(a), a district
court may dismiss a habeas petition if the State has been prejudiced
in its ability to respond because of inexcusable delay in the petition’s
filing. Pp. 46-47.

29 F. 3d 216, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, ScALIA, KENNEDY, SOUTER, and BREYER, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which REENQUIST, C. J., joined,
post, p. 47.

Brian D. Boyle, by appointment of the Court, 513 U. S.
1125, argued the cause for petitioner. With him on the
briefs were James R. Asperger and Matthew B. Pachman.

Marvin L. White, Jr.,, Assistant Attorney General of
Mississippi, argued the cause for respondent. With him
on the brief were Mike Moore, Attorney General, and Jo
Anne M. McLeod and John L. Gadow, Special Assistant
Attorneys General.*

JUSTICE GINSBURG delivered the opinion of the Court.

To petition a federal court for habeas corpus relief from
a state-court conviction, the applicant must be “in custody
in violation of the Constitution or laws or treaties of the
United States.” 28 U.S.C. §2254(a); see also 28 U. S. C.
§2241(c)(3). In Peyton v. Rowe, 391 U. S. 54 (1968), we held
that the governing federal prescription permits prisoners in-
carcerated under consecutive state-court sentences to apply
for federal habeas relief from sentences they had not yet
begun to serve. We said in Peyton that, for purposes of
habeas relief, consecutive sentences should be treated as a
continuous series; a prisoner is “in custody in violation of the

*Harold J. Krent filed a brief for the Post-Conviction Assistance Project
of the University of Virginia et al. as amici curiae urging reversal.

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.



Cite as: 515 U. S. 39 (1995) 41

Opinion of the Court

Constitution,” we explained, “if any consecutive sentence
[the prisoner is] scheduled to serve was imposed as the result
of a deprivation of constitutional rights.” Id., at 64-65.

The case before us is appropriately described as Peyton’s
complement, or Peyton in reverse. Like the habeas peti-
tioners in Peyton, petitioner Harvey Garlotte is incarcerated
under consecutive sentences. Unlike the Peyton petition-
ers, however, Garlotte does not challenge a conviction under-
lying a sentence yet to be served. Instead, Garlotte seeks
to attack a conviction underlying the sentence that ran first
in a consecutive series, a sentence already served, but one
that nonetheless persists to postpone Garlotte’s eligibility
for parole. Following Peyton, we do not disaggregate Gar-
lotte’s sentences, but comprehend them as composing a con-
tinuous stream. We therefore hold that Garlotte remains
“in custody” under all of his sentences until all are served,
and now may attack the conviction underlying the sentence
scheduled to run first in the series.

I

On September 16, 1985, at a plea hearing held in a Missis-
sippi trial court, Harvey Garlotte entered simultaneous
guilty pleas to one count of possession with intent to distrib-
ute marijuana and two counts of murder. Pursuant to a plea
agreement, the State recommended that Garlotte be sen-
tenced to a prison term of three years on the marijuana
count, to run consecutively with two concurrent life sen-
tences on the murder counts. App. 43. State law required
Garlotte to serve at least ten months on the marijuana count,
Miss. Code Ann. §47-7-3(1)(c)(ii) (Supp. 1994), and at least
ten years on the concurrent life sentences. §47-7-3(1).

At the plea hearing, the trial judge inquired whether the
State wanted Garlotte to serve the life sentences before the
three-year sentence: “[A] three year sentence [on the mari-
juana possession count] to run consecutive to thle] two life
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sentences?” the judge asked. The prosecutor expressed in-
difference about the order in which the sentences would run:
“Either that way, your Honor or allow the three years to run
first. In other words, we're just talking about a total of
three years and then life or life and then three years.” App.
43. The judge next asked Garlotte’s counsel about his un-
derstanding of the State’s recommendation. Defense coun-
sel replied, without elaboration: “[I]t's my understanding
that the possession case is to run first and then the two life
sentences.” Id., at 44. The court saw “no reason not to
go along with the recommendation of the State.” Id., at
50. Without further explanation, the court imposed the
sentences in this order: the three-year sentence first, then,
consecutively, the concurrent life sentences. Ibid.

Garlotte wrote to the trial court seven months after the
September 16, 1985 hearing, asking for permission to with-
draw his guilty plea on the marijuana count. The court’s
reply notified Garlotte of the Mississippi statute under which
he could pursue postconviction collateral relief. Id., at 51.
Garlotte unsuccessfully moved for such relief. Nearly two
years after the denial of Garlotte’s motion, the Mississippi
Supreme Court rejected his appeal. Garlotte v. State, 530
So. 2d 693 (1988). On January 18, 1989, the Mississippi Su-
preme Court denied further postconviction motions filed by
Garlotte. By this time, Garlotte had completed the period
of incarceration set for the marijuana offense, and had com-
menced serving the life sentences.

On October 6, 1989, Garlotte filed a habeas corpus petition
in the United States District Court for the Southern District
of Mississippi, naming as respondent Kirk Fordice, the Gov-
ernor of Mississippi.! Adopting the recommendation of a

! Garlotte asserted that he was entitled to relief because his guilty plea
was not knowing, intelligent, and voluntary, he did not receive effective
assistance of trial counsel, he was subjected to double jeopardy, and his
sentence was unusual and disproportionate. App. 6.
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Federal Magistrate Judge, the District Court denied Gar-
lotte’s petition on the merits. App. 18.

Before the United States Court of Appeals for the Fifth
Circuit, the State argued for the first time that the District
Court lacked jurisdiction over Garlotte’s petition. 29 F. 3d
216, 217 (1994). The State asserted that Garlotte, prior to
the District Court filing, had already served out the prison
time imposed for the marijuana conviction; therefore, the
State maintained, Garlotte was no longer “in custody” under
that conviction within the meaning of the federal habeas
statute. Ibid. Garlotte countered that he remained “in
custody” until all sentences were served, emphasizing that
the marijuana conviction continued to postpone the date on
which he would be eligible for parole. Id., at 218.

Adopting the State’s position, the Fifth Circuit dismissed
Garlotte’s habeas petition for want of jurisdiction. [Ibid.
The Courts of Appeals have divided over the question
whether a person incarcerated under consecutive sentences
remains “in custody” under a sentence that (1) has been
completed in terms of prison time served, but (2) continues
to postpone the prisoner’s date of potential release? We
granted certiorari to resolve this conflict, 513 U.S. 1123
(1995), and now reverse.?

II

The federal habeas statute authorizes United States dis-
trict courts to entertain petitions for habeas relief from
state-court judgments only when the petitioner is “in cus-
tody in violation of the Constitution or laws or treaties of

2Compare Fawcett v. Bablitch, 962 F. 2d 617, 618 (CAT 1992) (“in cus-
tody”); Bernard v. Garraghty, 934 F. 2d 52, 55 (CA4 1991) (same); and Fox
v. Kelso, 911 F. 2d 563, 568 (CA11 1990) (same), with Allen v. Dowd, 964
F. 2d 745, 746 (CA8) (not “in custody”), cert. denied, 506 U. S. 920 (1992).

3 Garlotte, who proceeded pro se in the courts below, filed along with
his petition for certiorari a motion for appointment of counsel. After we
granted certiorari, we appointed Brian D. Boyle, of Washington, D. C., to
represent Garlotte. 513 U. S. 1125 (1995).
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the United States.” 28 U. S. C. §2254(a); see also 28 U. S. C.
§2241(c)(3). In Peyton v. Rowe, 391 U. S. 54 (1968), we held
that the statute authorized the exercise of habeas jurisdic-
tion over the petitions of two State of Virginia prisoners,
Robert Rowe and Clyde Thacker. Rowe and Thacker were
incarcerated under consecutive sentences; both sought to
challenge sentences slated to run in the future. Virginia,
relying on McNally v. Hill, 293 U. S. 131 (1934), argued that
the habeas petitions were premature. Overruling McNally,
we explained:

“[IIn common understanding ‘custody’ comprehends re-
spondents’ status for the entire duration of their impris-
onment. Practically speaking, Rowe is in custody for
50 years, or for the aggregate of his 30- and 20-year
sentences. For purposes of parole eligibility, under Vir-
ginia law he is incarcerated for 50 years. Nothing on
the face of §2241 militates against an interpretation
which views Rowe and Thacker as being ‘in custody’
under the aggregate of the consecutive sentences im-
posed on them. Under that interpretation, they are ‘in
custody in violation of the Constitution’ if any consecu-
tive sentence they are scheduled to serve was imposed
as the result of a deprivation of constitutional rights.”
391 U. S, at 64-65 (citations omitted).

The habeas petitioners in Peyton sought to present chal-
lenges that, if successful, would advance their release dates.
That was enough, we concluded, to permit them to invoke
the Great Writ. Id., at 66—67.

Had the Mississippi trial court ordered that Garlotte’s life
sentences run before his marijuana sentence—an option
about which the prosecutor expressed indifference—Peyton
unquestionably would have instructed the District Court to
entertain Garlotte’s present habeas petition. Because the
marijuana term came first, and Garlotte filed his habeas peti-
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tion (following state-court proceedings) after prison time had
run on the marijuana sentence, Mississippi urges that Ma-
leng v. Cook, 490 U. S. 488 (1989) (per curiam), rather than
Peyton, controls.

The question presented in Maleng was “whether a habeas
petitioner remains ‘in custody’ under a conviction after the
sentence imposed for it has fully expired, merely because of
the possibility that the prior conviction will be used to en-
hance the sentences imposed for any subsequent crimes of
which he is convicted.” 490 U. S., at 492. We held that the
potential use of a conviction to enhance a sentence for subse-
quent offenses did not suffice to render a person “in custody”
within the meaning of the habeas statute. Ibid.

Maleng recognized that we had “very liberally construed
the ‘in custody’ requirement for purposes of federal habeas,”
but stressed that the Court had “never extended it to the
situation where a habeas petitioner suffers no present re-
straint from a conviction.” Ibid. “[AJlmost all States have
habitual offender statutes, and many States provide . . . for
specific enhancement of subsequent sentences on the basis of
prior convictions,” ibid.; hence, the construction of “in cus-
tody” urged by the habeas petitioner in Maleng would have
left nearly all convictions perpetually open to collateral at-
tack. The Maleng petitioner’s interpretation, we therefore
commented, “would read the ‘in custody’ requirement out of
the statute.” Ibid.*

Unlike the habeas petitioner in Maleng, Garlotte is serv-
ing consecutive sentences. In Peyton, we held that “a pris-
oner serving consecutive sentences is ‘in custody’ under any
one of them” for purposes of the habeas statute. 391 U. S,

*We left open the possibility, however, that the conviction underlying
the expired sentence might be subject to challenge in a collateral attack
upon the subsequent sentence that the expired sentence was used to en-
hance. Maleng, 490 U. S., at 494.
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at 67. Having construed the statutory term “in custody” to
require that consecutive sentences be viewed in the aggre-
gate, we will not now adopt a different construction simply
because the sentence imposed under the challenged convie-
tion lies in the past rather than in the future.’

Mississippi urges, as a prime reason for its construction of
the “in custody” requirement, that allowing a habeas attack
on a sentence nominally completed would “encourage and
reward delay in the assertion of habeas challenges.” Brief
for Respondent 28. As Mississippi observes, in Peyton we
rejected the prematurity rule of McNally in part because
of “the harshness of a rule which may delay determination
of federal claims for decades.” Peyton, 391 U.S., at 61.
Mississippi argues that Garlotte’s reading of the words “in
custody” would undermine the expeditious adjudication
rationale of Peyton. Brief for Respondent 6-7, 27-28.

Our holding today, however, is unlikely to encourage delay.
A prisoner naturally prefers release sooner to release later.
Further, because the habeas petitioner generally bears the
burden of proof, delay is apt to disadvantage the petitioner
more than the State. Nothing in this record, we note, sug-
gests that Garlotte has been dilatory in challenging his mari-
juana conviction. Finally, under Habeas Corpus Rule 9(a),
a district court may dismiss a habeas petition if the State

5That Mississippi itself views consecutive sentences in the aggregate for
various penological purposes reveals the difficulties courts and prisoners
would face trying to determine when one sentence ends and a consecutive
sentence begins. For example, Mississippi aggregates consecutive sen-
tences for the purpose of determining parole eligibility, see Miss. Code
Ann. §47-7-3(1) (Supp. 1994) (“Every prisoner . . . who has served not less
than one-fourth (1/4) of the total of such term or terms for which such
prisoner was sentenced . . . may be released on parole as hereinafter pro-
vided . ...”) (emphasis added), and for the purpose of determining commu-
tation of sentences for meritorious earned-time credit. See Miss. Code
Ann. §47-5-139(3) (1981) (“An offender under two (2) or more consecutive
sentences shall be allowed commutation based upon the total term of the
sentences.”) (emphasis added).
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“has been prejudiced in its ability to respond to the petition
by [inexcusable] delay in its filing.”

* * *

Under Peyton, we view consecutive sentences in the ag-
gregate, not as discrete segments. Invalidation of Gar-
lotte’s marijuana conviction would advance the date of his
eligibility for release from present incarceration. Garlotte’s
challenge, which will shorten his term of incarceration if he
proves unconstitutionality, implicates the core purpose of
habeas review. We therefore hold that Garlotte was “in
custody” under his marijuana conviction when he filed his
federal habeas petition. Accordingly, the judgment of
the Court of Appeals for the Fifth Circuit is reversed, and
the case is remanded for proceedings consistent with this
opinion.

It is so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE joins,
dissenting.

The Court concludes that a habeas petitioner may assert
that he “is in custody in violation of the Constitution or laws
or treaties of the United States,” 28 U. S. C. §2254(a), even
when the petitioner admits that the conviction he wishes to
challenge has expired. Because this construction of the ha-
beas statute is neither required by our case law nor, more
importantly, by the statute, I dissent.

In holding that Garlotte was in custody for his expired
marijuana conviction, the Court relies heavily on Peyton v.
Rowe, 391 U. S. 54 (1968). There, petitioners wished to chal-
lenge sentences that they had not yet begun to serve, claim-
ing that they were nevertheless “in custody” under these
sentences. Overruling McNally v. Hill, 293 U. S. 131 (1934),
we held that such challenges could proceed. Practical con-
siderations drove us to adopt a rule permitting early chal-
lenges to convictions. Allowing challenges to sentences that
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had yet to commence might prevent stale claims from being
brought years after the crime and trial. Peyton, supra, at
62-63. Recognizing that the first reason for finding the
petitioners in Peyton “in custody” is not present here (and
indeed may cut against the majority’s conclusion), the Court
relies on the second ground, namely, that a prisoner serving
time under consecutive sentences “is ‘in custody’ under any
one of them” for purposes of §2241(c)(3). Ante, at 45 (some
internal quotation marks omitted) (quoting 391 U. S., at 67).1

In my view, Peyton ought to be construed as limited to
situations in which a habeas petitioner challenges a yet unex-
pired sentence. This would satisfy Peyton’s policy concerns
by permitting challenges to unserved sentences at an ear-
lier time. More importantly, this interpretation would also
make sense of the Court’s proper insistence in Maleng v.
Cook, 490 U. S. 488 (1989), that the habeas statute does not
permit prisoners to challenge expired convictions. See id.,
at 490-491 (“We have interpreted the statutory language as
requiring that the habeas petitioner be ‘in custody’ under the
conviction or sentence under attack at the time his petition
is filed”). The majority, however, relies upon broad lan-
guage in one opinion to ignore language in another.? Given

!The Court argues that because Mississippi “views consecutive sen-
tences in the aggregate for various penological purposes,” that fact some-
how “reveals the difficulties courts and prisoners would face trying to
determine when one sentence ends and a consecutive sentence begins.”
Ante, at 46, n. 5. We face many difficulties in interpreting statutes.
Those difficulties should not lead us to conclude that petitioner was “in
custody” any more than they should lead us to decide that he was not
“in custody.”

21 recognize that Peyton’s concluding paragraph enunciated a broad
“hold[ing].” 391 U. 8., at 67. Other language in the opinion suggests a
narrower holding, however. See id., at 64-65 (prisoners are in custody
“if any consecutive sentence they are scheduled to serve was imposed as
the result of a deprivation of constitutional rights”) (emphasis added).
Maleng, itself, described Peyton’s holding as permitting a prisoner “who
was serving two consecutive sentences imposed . . . [to] challenge the
second sentence which he had not yet begun to serve.” 490 U.S., at 493
(emphasis added).
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the statute’s text and the oddity of asserting that Garlotte is
still serving time under the expired marijuana conviction, I
would read Peyton narrowly. Accordingly, I dissent.
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RENO, ATTORNEY GENERAL, ET AL. v. KORAY
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No. 94-790. Argued April 24, 1995—Decided June 5, 1995

Under 18 U. S. C. §3585(b), a defendant generally must “be given credit

toward the service of a term of imprisonment for any time he has spent
in official detention prior to the date the sentence commences.” Before
respondent’s federal sentence commenced, he was “released” on bail pur-
suant to the Bail Reform Act of 1984 and ordered confined to a commu-
nity treatment center. After his prison sentence began, the Bureau of
Prisons (BOP) relied on its established policy in refusing to credit to-
ward his sentence the time he had spent at the treatment center. He
exhausted his administrative remedies and then filed a federal habeas
corpus petition. A District Court denied his petition on the ground
that his stay at the center was not “official detention” under §3585(b).
In reversing, the Court of Appeals declined to defer to BOP’s view that
time spent under highly restrictive conditions while “released” on bail
is not “official detention” because a “released” defendant is not subject
to BOP’s control. It reasoned instead that “official detention” includes
time spent under conditions of “jail-type confinement.”

Held: The time respondent spent at the treatment center while “released”

on bail was not “official detention” within the meaning of §3585(b).
Pp. 55-65.

(@) Viewed in isolation, the phrase “official detention” could either
refer, as the Government contends, to a court order detaining a defend-
ant and committing him to the custody of the Attorney General for con-
finement, or, as respondent argues, to the restrictive conditions of his
release on bail under an “official” order that significantly curtailed his
liberty. Examination of the phrase in light of the context in which it is
used, however, reveals that the Government’s interpretation is correct.
P. 56.

(b) The “official detention” language must be construed in conjunction
with the Bail Reform Act of 1984, since §3585(b) provides credit only
for presentence restraints on liberty and since it is the Bail Reform Act
that authorizes federal courts to place such restraints on a defendant’s
liberty. That Act provides a court with only two choices: It may either
“release” a defendant on bail, 18 U. S. C. §3142(c), or order him “de-
tained” without bail, §3142(e). A defendant suffers “detention” only
when committed to the Attorney General’s custody, §314231))(2); a de-
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fendant admitted to bail, even on restrictive conditions, as respondent
was, see §3142(c), is “released.” Pp. 56-58.

(c) Section 3585(a) and related sentencing provisions confirm the view
that §3585(b) is available only to those defendants who were detained
in a penal or correctional facility and subject to BOP’s control. The
context and history of §3585(b) also support this reading. The provi-
sion reduces a defendant’s “imprisonment” by the amount of time spent
in “official detention” before his sentence, strongly suggesting that the
presentence “detention” period must be equivalent to the “imprison-
ment” itself. And nothing suggests that when Congress replaced § 3568
with §3585(b), it substituted the phrase “official detention” for “in cus-
tody” because it disagreed with the Courts of Appeals’ uniform rule that
§3568 denied credit to defendants released on bail. To the contrary,
Congress presumably made the change to conform the credit statute to
the nomenclature used in related sentencing provisions and in the Bail
Reform Act of 1984. Pp. 58-60.

(d) In an internal guideline, BOP likewise has interpreted the phrase
“official detention” to require credit only for a defendant’s time spent
under a §3142 “detention order.” This is the most natural reading of
the phrase, and the internal guideline of the agency charged with admin-
istering the credit statute is entitled to some deference where it is a
permissible construction of the statute. Pp. 60-61.

(e) In contrast, respondent’s reading of “official detention” is plausible
only if the phrase is read in isolation. But even then, it is not the only
plausible interpretation. Respondent correctly notes that a defendant
“released” to a treatment center could be subject to restraints that do
not materially differ from those imposed on a “detained” defendant who
is assigned to a treatment center as part of his sentence. However, that
fact does not undercut the important distinction between all defendants
“detained” and all defendants “released” on bail: The former always
remain completely subject to BOP’s control. The Court of Appeals’ al-
ternative construction would require a fact-intensive inquiry into the
circumstances of confinement in each case to determine whether a de-
fendant “released” on bail was subjected to “jail-type confinement.” On
the other hand, the Government’s construction provides both it and a
defendant with clear notice of the consequences of a “release” or “deten-
tion” order. Finally, the rule of lenity does not apply here. A statute
is not “ambiguous” for purposes of the rule merely because there is a
division of judicial authority over its proper construction. Rather, the
rule applies only if, after seizing everything from which aid can be de-
rived, this Court can make no more than a guess as to what Congress
intended. That is not this case. Pp. 61-65.

21 F. 3d 558, reversed and remanded.
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REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ.,
joined. GINSBURG, J., filed a concurring opinion, post, p. 65. STEVENS,
J., filed a dissenting opinion, post, p. 66.

Miguel A. Estrada argued the cause for petitioners.
With him on the briefs were Solicitor General Days, Assist-
ant Attorney General Harris, Deputy Solicitor General
Dreeben, and Joseph Douglas Wilson.

Irwin Rochman argued the cause and filed a brief for
respondent.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Title 18 U. S. C. §3585(b) provides that a defendant gener-
ally must “be given credit toward the service of a term of
imprisonment for any time he has spent in official detention
prior to the date the sentence commences.” Before the
commencement of respondent’s federal sentence, a Federal
Magistrate Judge “released” him on bail pursuant to the Bail
Reform Act of 1984 and ordered him confined to a community
treatment center. The question presented is whether re-
spondent was in “official detention,” and thus entitled to a
sentence credit under § 3585(b), during the time he spent at
the treatment center. We hold that he was not.

On April 23, 1991, respondent Ziya Koray was arrested for
laundering monetary instruments in violation of 18 U. S. C.
§1956(a)(1). On June 18, 1991, he pleaded guilty to that
charge in the United States District Court for the District
of Maryland. One week later, on June 25, 1991, a Federal
Magistrate Judge entered a “release order” pursuant to 18
U. S. C. §3142(c), ordering respondent released on bail, pend-
ing sentencing, into the custody of the Pretrial Services

*Charles D. Weisselberg, Michael J. Brennan, and Dennis E. Curtis
filed a brief for the University of Southern California Law Center’s Post-
Conviction Justice Project as amicus curiae.
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Agency. The order required that he be “confined to [the]
premises” of a Volunteers of America community treatment
center without “authorizl[ation] to leave for any reason unless
accompanied” by a Government special agent. On October
22, 1991, the District Court sentenced respondent to 41
months’ imprisonment. Respondent remained at the Volun-
teers of America facility until November 25, 1991, the day he
reported to the Allenwood Federal Prison Camp to serve
his sentence.

Respondent requested the Bureau of Prisons (BOP or Bu-
reau) to credit toward his sentence of imprisonment the ap-
proximately 150 days he spent at the Volunteers of America
community treatment center between June 25 and November
25, 1991. Relying on its established policy, BOP refused to
grant the requested credit. After exhausting his adminis-
trative remedies, respondent filed a petition for habeas cor-
pus in the United States District Court for the Middle Dis-
trict of Pennsylvania seeking credit under 18 U. S. C. § 3585
for the time he spent at the community treatment center.
The District Court denied the petition, finding that respond-
ent’s stay at the center did not constitute “official detention”
within the meaning of 18 U. S. C. § 3585(b).

The Court of Appeals for the Third Circuit reversed. 21
F. 3d 558 (1994). It acknowledged that the overwhelming
majority of the Courts of Appeals “have concluded that sec-
tion 3585 . . . does not require the Bureau to credit presen-
tenced defendants whose bail conditions allowed them to
be confined outside of Bureau of Prison[s] facilities.” Id., at
561. The court declined, however, to defer to the Bureau’s
view—that time spent under highly restrictive conditions
while “released” on bail is not “‘official detention’” under
§3585(b) because a “‘released’” defendant is not subject to
the Bureau’s control. Id., at 562-565. Instead, the court
reasoned that §3585(b)’s “‘official detention’” language need
not be read “as if it provided ‘official detention by the Attor-
ney General or the Bureaw of Prisons,”” since “there is noth-
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ing in the statute which requires or suggests that a defend-
ant must be under the detention of the Bureau,” and since
“la] court may ‘detain’ a person as ‘official[ly]’ as the Attor-
ney General.” Id., at 563-564. Concluding that “‘official
detention’ for purposes of credit under 18 U. S. C. §3585 in-
cludes time spent under conditions of jail-type confinement,”
1d., at 567, the Court of Appeals remanded the case for a
determination whether respondent was in “jail-type con-
finement” during his stay at the Volunteers of America com-
munity treatment center.

We granted the Government’s petition for certiorari to re-
solve a conflict among the Courts of Appeals on the question
whether a federal prisoner is entitled to credit against his
sentence under § 3585(b) for time when he was “released” on
bail pursuant to the Bail Reform Act of 1984.! 513 U.S.
1106 (1995). We now reverse.

Compare Dawson v. Scott, 50 F. 3d 884, 887-888 (CA1l 1995) (time
spent in halfway house and safe house while released on bond not credit-
able toward sentence); Moreland v. United States, 968 F. 2d 655, 657-660
(CAB) (en banc) (time spent in halfway house while released on bond not
creditable toward sentence), cert. denied, 506 U.S. 1028 (1992); United
States v. Edwards, 960 F. 2d 278, 282-283 (CA2 1992) (time spent in home
confinement under electronic monitoring while released on bond not cred-
itable toward sentence); Pinedo v. United States, 955 F. 2d 12, 14 (CA5
1992) (per curiam,) (time spent on bail prior to trial not creditable toward
sentence); United States v. Becak, 954 F. 2d 386, 387-388 (CA6) (time spent
at mother’s house under conditions of release while released on bond not
creditable toward sentence), cert. denied, 504 U.S. 945 (1992); United
States v. Zackular, 945 F. 2d 423, 425 (CA1 1991) (time spent in home
confinement prior to sentencing not creditable toward sentence); United
States v. Insley, 927 F. 2d 185, 186 (CA4 1991) (time spent in home con-
finement while released on appeal bond not creditable toward sentence);
United States v. Woods, 888 F. 2d 653, 655—-656 (CA10 1989) (time spent at
halfway house while released on bond not creditable toward sentence),
cert. denied, 494 U. S. 1006 (1990), with Mills v. Taylor, 967 F. 2d 1397,
1400 (CA9 1992) (time spent in community treatment center while released
on bail creditable toward sentence where “conditions of release ap-
proach[ed] those of incarceration”).
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Title 18 U. S. C. § 3585 determines when a federal sentence
of imprisonment commences and whether credit against that
sentence must be granted for time spent in “official deten-
tion” before the sentence began. It states:

“Calculation of a term of imprisonment

“(a) COMMENCEMENT OF SENTENCE.—A sentence to
a term of imprisonment commences on the date the de-
fendant is received in custody awaiting transportation
to, or arrives voluntarily to commence service of sen-
tence at, the official detention facility at which the sen-
tence is to be served.

“(b) CREDIT FOR PRIOR CUSTODY.—A defendant shall
be given credit toward the service of a term of imprison-
ment for any time he has spent in official detention
prior to the date the sentence commences—

“(1) as a result of the offense for which the sentence
was imposed; or

“(2) as a result of any other charge for which the de-
fendant was arrested after the commission of the offense
for which the sentence was imposed;

“that has not been credited against another sentence.”
18 U. S. C. §3585 (emphasis added).

In United States v. Wilson, 503 U. S. 329, 337 (1992), we spe-
cifically noted Congress’ use of the term “‘official detention’”
in §3585(b), but we had no occasion to rule on the meaning
of that term. We must do so today.2

2Qur task is strictly one of statutory interpretation. Respondent ar-
gued in the District Court that §3585 violated equal protection principles
by treating pretrial defendants differently than postsentenced defendants.
App. 23. The District Court rejected this argument. App. to Pet. for
Cert. A-28. Respondent waived his equal protection argument in the
Third Circuit, see 21 F. 3d 558, 559, n. 1 (1994), and he has not renewed it
here. In an amicus curiae brief filed with this Court, University of
Southern California Law Center’s Post-Conviction Justice Project raises
a similar equal protection argument, see Brief for USC Law Center’s
Post-Conviction Justice Project as Amicus Curiae 20-23, but that argu-
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The Government contends that the phrase “official de-
tention” in §3585(b) refers to a court order detaining a de-
fendant and committing him to the custody of the Attorney
General for confinement. Respondent, on the other hand,
argues that the phrase “official detention” includes the re-
strictive conditions of his release on bail because the Federal
Magistrate’s bail order was “official” and significantly cur-
tailed his liberty. Viewing the phrase in isolation, it may be
said that either reading is plausible. But it is a “fundamen-
tal principle of statutory construction (and, indeed, of lan-
guage itself) that the meaning of a word cannot be deter-
mined in isolation, but must be drawn from the context in
which it is used.” Deal v. United States, 508 U. S. 129, 132
(1993). After examining the phrase “official detention” in
this light, we believe the Government’s interpretation is the
correct one.

Section 3585(b) provides credit for time “spent in official
detention prior to the date the sentence commences,” 18
U. S. C. §3585(b) (emphasis added), thus making clear that
credit is awarded only for presentence restraints on liberty.
Because the Bail Reform Act of 1984, 18 U.S. C. §3141 et
seq., is the body of law that authorizes federal courts to place
presentence restraints on a defendant’s liberty, see §3142(a)
(authorizing courts to impose restraints on the defendant
“pending trial”); §3143(a) (authorizing courts to impose
restraints while the defendant “is waiting imposition or
execution of sentence”), the “official detention” language of
§3585(b) must be construed in conjunction with that Act.
This is especially so because the Bail Reform Act of 1984 was
enacted in the same statute as the Sentencing Reform Act of

ment is not properly before the Court. See United Parcel Service, Inc.
v. Mitchell, 451 U. S. 56, 60, n. 2 (1981) (noting that this Court does not
decide issues raised by amict that were not decided by the court of appeals
or argued by the interested party); Bell v. Wolfish, 441 U. S. 520, 531, n. 13
(1979) (same).
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1984, of which §3585 is a part.> See Gozlon-Peretz v. United
States, 498 U. S. 395, 407-408 (1991) (“It is not uncommon to
refer to other, related legislative enactments when interpret-
ing specialized statutory terms,” since Congress is presumed
to have “legislated with reference to” those terms).

The Bail Reform Act of 1984 provides a federal court with
two choices when dealing with a criminal defendant who has
been “charged with an offense” and is awaiting trial, 18
U. S. C. §3142(a), or who “has been found guilty of an offense
and . . . is awaiting imposition or execution of sentence,”
18 U. S. C. §3143(a)(1) (1988 ed., Supp. V). The court may
either (1) “release” the defendant on bail or (2) order him
“detained” without bail. A court may “release” a defendant
subject to a variety of restrictive conditions, including
residence in a community treatment center. See §§3142(c)
(1)(B)({), x), and (xiv). If, however, the court “finds that no
condition or combination of conditions will reasonably assure
the appearance of the person as required and the safety of
any other person and the community,” §3142(e), the court
“shall order the detention of the person,” ibid., by issuing a
“detention order” “direct[ing] that the person be committed
to the custody of the Attorney General for confinement in a
corrections facility,” §3142(i)(2). Thus, under the language
of the Bail Reform Act of 1984, a defendant suffers “deten-
tion” only when committed to the custody of the Attorney
General; a defendant admitted to bail on restrictive con-
ditions, as respondent was, is “released.” See Dawson V.
Scott, 50 F. 3d 884, 889-890, and nn. 11-12 (CA11 1995);
Moreland v. United States, 968 F. 2d 655, 659-660 (CAS8),
cert. denied, 506 U.S. 1028 (1992); 968 F. 2d, at 661-663

3See Comprehensive Crime Control Act of 1984, Pub. L. 98-473, Tit. II,
98 Stat. 1976. The provisions of the Comprehensive Crime Control Act
of 1984 relating to bail are known as the Bail Reform Act of 1984. Pub. L.
98-473, Tit. I1, ch. I, 98 Stat. 1976. The provisions relating to sentencing,
including the credit provision of §3585(b), are known as the Sentencing
Reform Act of 1984. Pub. L. 98-473, Tit. II, ch. II, 98 Stat. 1987.
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(Loken, J., concurring); United States v. Becak, 954 F. 2d 386,
388 (CA6), cert. denied, 504 U. S. 945 (1992).

Section 3585(a) and related sentencing provisions confirm
this interpretation. Section 3585(a) provides that a federal
sentence “commences” when the defendant is received for
transportation to or arrives at “the official detention facility
at which the sentence is to be served.” Title 18 U.S. C.
§3621, in turn, provides that the sentenced defendant “shall
be committed to the custody of the Bureau of Prisons,”
§3621(a), which “may designate any available penal or cor-
rectional facility . .., whether maintained by the Federal
Government or otherwise . .., that the Bureau determines
to be appropriate and suitable,” §3621(b) (emphasis added).
The phrase “official detention facility” in §3585(a) therefore
must refer to a correctional facility designated by the Bureau
for the service of federal sentences, where the Bureau re-
tains the discretion to “direct the transfer of a prisoner from
one penal or correctional facility to another.” §3621(b).

This reading of §3585(a) is reinforced by other provisions
governing the administration of federal sentences. For ex-
ample, §3622 gives the Bureau authority to release a pris-
oner from the place of his imprisonment for a limited period
to “participate in a training or educational program in the
community while continuing in official detention at the
prison facility,” §3622(b), or to “work at paid employment in
the community while continuing in official detention at the
penal or correctional facility,” §3622(c). Because the words
“official detention” should bear the same meaning in subsec-
tions (a) and (b) of §3585 as they do in the above related
sentencing statutes, see Estate of Cowart v. Nicklos Drill-
g Co., 505 U. S. 469, 479 (1992) (“[T]he basic canon of statu-
tory construction [is] that identical terms within an Act bear
the same meaning”), credit for time spent in “official deten-
tion” under §3585(b) is available only to those defendants
who were detained in a “penal or correctional facility,”
§3621(b), and who were subject to BOP’s control.
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The context and history of § 3585(b) also support this view.
As for context, §3585(b) reduces a defendant’s “imprison-
ment” by the amount of time spent in “official detention”
before his sentence, strongly suggesting that the period of
presentence “detention” must be equivalent to the “impris-
onment” itself. It would be anomalous to interpret §3585(b)
to require sentence credit for time spent confined in a com-
munity treatment center where the defendant is not subject
to BOP’s control, since Congress generally views such a re-
striction on liberty as part of a sentence of “probation,” see
18 U. S. C. §§3563(b)(10), (12), and (14), or “supervised re-
lease,” see §3583(d), rather than part of a sentence of “im-
prisonment.” See United States v. Zackular, 945 F. 2d 423,
425 (CA1 1991).

With respect to history, §3585(b)’s predecessor, 18 U. S. C.
§3568 (1982 ed.) (repealed), required the Attorney General
to award sentence credit for “any days spent in custody
in connection with the offense or acts for which sentence
was imposed.” (Emphasis added.) The Courts of Appeals
uniformly held that the phrase “in custody” did not allow
sentence credit because of restrictions placed on a de-
fendant’s liberty as a condition of release on bail. See
Polakoff v. United States, 489 F. 2d 727, 730 (CA5
1974) (time spent on “highly restricted bond” not credit-
able as “‘custody’”); United States v. Robles, 563 F. 2d
1308, 1309 (CA9 1977) (“[Tlime spent on bail or on bond pend-
ing appeal is not time served ‘in custody’”), cert. denied,
435 U. S. 925 (1978); Ortega v. United States, 510 F. 2d 412,
413 (CA10 1975) (“‘custody’” refers to “actual custodial
incarceration,” not “the time a criminal defendant is free
on bond”); United States v. Peterson, 507 F. 2d 1191, 1192
(CADC 1974) (“‘in custody’” does “not refer to the stipula-
tions imposed when a defendant is at large on conditional
release”). In 1984, Congress enacted §3585(b) and altered
§3568 by, mnter alia, “replac[ing] the term ‘custody’ with the
term ‘official detention.”” Wailson, 503 U. S., at 337; see also
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18 U. S. C. §3585(b). In thus rewording the credit statute,
however, nothing suggests that Congress disagreed with the
Courts of Appeals’ rule denying credit to defendants who
had been released on bail. To the contrary, Congress pre-
sumably made the change to conform the credit statute to
the nomenclature used in related sentencing provisions, see
18 U. S. C. §§3585(a) and 3622, and in the Bail Reform Act
of 1984. See Moreland, 968 F. 2d, at 662, and n. 5 (Loken,
J., concurring).

The Bureau, as the agency charged with administering
the credit statute, see Wilson, supra, at 334-335, like-
wise has interpreted §3585(b)’s “official detention” language
to require credit for time spent by a defendant under a
§3142(e) “detention order,” but not for time spent under a
§3142(c) “release order,” no matter how restrictive the
conditions.* As we have explained, see supra, at 56-60, the

4The Bureau’s view of §3585(b) is explained in U. S. Dept. of Justice,
Bureau of Prisons Program Statement No. 5880.28(c) (July 29, 1994), which
reads as follows:

“Prior Custody Time Credit. The [Sentencing Reform Act] includes a
new statutory provision, 18 U. S. C. §3585(b), that pertains to ‘credit for
prior custody’ and is controlling for making time credit determinations
for sentences imposed under the SRA. . . .

“Definitions:

“Official detention. ‘Official detention’ is defined, for purposes of this
policy, as time spent under a federal detention order. This also includes
time spent under a detention order when the court has recommended
placement in a less secure environment or in a community based program
as a condition of presentence detention. A person under these circum-
stances remains in ‘official detention,” subject to the discretion of the At-
torney General and the U. S. Marshals Service with respect to the place
of detention. Those defendants placed in a program and/or residence as
a condition of detention are subject to removal and return to a more secure
environment at the discretion of the Attorney General and the U. S. Mar-
shals Service, and further, remain subject to prosecution for escape from
detention for any unauthorized absence from the program/residence.
Such a person is not similarly situated with persons conditionally released
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Bureau’s interpretation is the most natural and reasonable
reading of § 3585(b)’s “official detention” language. It is true
that the Bureau’s interpretation appears only in a “Program
Statemen[t]”—an internal agency guideline—rather than in
“published regulations subject to the rigors of the Adminis-
trative Procedur[e] Act, including public notice and com-
ment.” 21 F. 3d, at 562. But BOP’s internal agency guide-
line, which is akin to an “interpretive rule” that “do[es] not
require notice and comment,” Shalala v. Guernsey Memo-
rial Hospital, 514 U. S. 87, 99 (1995), is still entitled to some
deference, cf. Martin v. Occupational Safety and Health Re-
view Comm’n, 499 U. S. 144, 157 (1991), since it is a “permis-
sible construction of the statute,” Chevron U.S. A. Inc. v.
Natural Resources Defense Council, Inc., 467 U. S. 837, 843
(1984).

Respondent, as we have indicated, disagrees with the
above interpretation of §3585(b). He contends that the
“plain meaning” of the phrase “official detention” includes
the restrictive conditions of his confinement, even though he

from detention with a requirement of program participation and/or
residence.

“A defendant is not eligible for any credits while released from deten-
tion. Time spent in residence in a community corrections center as a
result of the Pretrial Services Act of 1982 (18 U. S. C. §3152-3154), or as
a result of a condition of bail or bond (18 U. S. C. § 3141-3143), is not credit-
able as presentence time. A condition of bail or bond which is ‘highly
restrictive,” and that includes ‘house arrest’, ‘electronic monitoring’ or
‘home confinement’; or such as requiring the defendant to report daily to
the U. S. Marshal, U. S. Probation Service, or other person; is not consid-
ered as time in official detention. Such a defendant is not subject to the
discretion of the U.S. Attorney General, the Bureau of Prisons, or the
U. S. Marshals Service, regarding participation, placement, or subsequent
return to a more secure environment, and therefore is not in a status
which would indicate an award of credit is appropriate (see Randall v.
Whelan, 938 F. 2d 522 (4th Cir. 1991) and U. S. v. Insley, 927 F. 2d 185 (4th
Cir. 1991). Further, the government may not prosecute for escape in the
case of an unauthorized absence in such cases, as the person has been
lawfully released from ‘official detention.”” (Emphasis in original.)
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was released on bail. This contention is a plausible one if
the phrase is read in isolation: respondent was subjected to
restrictive conditions when released on bail, these conditions
were imposed by a court order, and his sojourn in the com-
munity treatment center therefore amounted to “official de-
tention.” But even without reference to the context of the
language and the history of the statute, respondent’s is not
the only plausible interpretation of the language; it would be
too much to say that the statute “cannot bear the interpre-
tation adopted by” the Bureau. Sullivan v. Everhart, 494
U. S. 83, 91-92 (1990). And in light of the foregoing textual
and historical analysis, the initial plausibility of respondent’s
reading simply does not carry the day.

Respondent also argues it is improper to focus on the
release/detention dichotomy of the Bail Reform Act of 1984
to construe §3585(b)’s “official detention” language because
a defendant “released” on bail may be subjected to conditions
(under 18 U. S. C. §3142(c)(1)(B)(xiv)) that are just as onerous
as those faced by “detained” defendants. In addition, he as-
serts that his confinement as a “released” defendant in the
Volunteers of America community treatment center consti-
tuted “official detention” because “sentenced” prisoners are
deemed to be in “official detention” when BOP authorizes
them to serve the last part of their sentences in a community
treatment center, see U. S. Dept. of Justice, Bureau of Pris-
ons Program Statement No. 7310.02 (Oct. 19, 1993) (inter-
preting 18 U. S. C. §3624(c) to allow BOP to place sentenced
prisoners in community corrections centers, since such cen-
ters meet 18 U. S. C. §3621(b)’s definition of a “penal or cor-
rectional facility”), or to serve their sentences on educational
or work release, see 18 U. S. C. §§3622(b) and (c).

It is quite true that under the Government’s theory a de-
fendant “released” to a community treatment center could be
subject to restraints which do not materially differ from
those imposed on a “detained” defendant committed to the
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custody of the Attorney General, and thence assigned to a
treatment center. But this fact does not undercut the re-
maining distinction that exists between all defendants com-
mitted to the custody of the Attorney General on the one
hand, and all defendants released on bail on the other. Un-
like defendants “released” on bail, defendants who are “de-
tained” or “sentenced” always remain subject to the control
of the Bureau. See Randall v. Whelan, 938 F. 2d 522, 525
(CA4 1991). This is an important distinction, as the identity
of the custodian has both legal and practical significance. A
defendant who is “released” is not in BOP’s custody, and he
cannot be summarily reassigned to a different place of con-
finement unless a judicial officer revokes his release, see 18
U. S. C. §3148(b), or modifies the conditions of his release,
see §3142(c)(3). A defendant who is “detained,” however, is
completely subject to BOP’s control. And “[t]hat single fac-
tor encompasses a wide variety of restrictions.” Randall,
supra, at 525. “Detained” defendants are subject to BOP’s
disciplinary procedures; they are subject to summary reas-
signment to any other penal or correctional facility within
the system, cf. Meachum v. Fano, 427 U.S. 215, 224-229
(1976); and, being in the legal custody of BOP, the Bureau
has full discretion to control many conditions of their con-
finement. See Moody v. Daggett, 429 U. S. 78, 88, n. 9 (1976);
Bell v. Wolfish, 441 U. S. 520, 544-548 (1979).>

5In some cases, a defendant will be arrested, denied bail, and held in
custody pursuant to state law, being turned over later to the Federal Gov-
ernment for prosecution. In these situations, BOP often grants credit
under §3585(b) for time spent in state custody, see, e.g., U.S. Dept. of
Justice, Federal Bureau of Prisons, Operations Memorandum (Oct. 23,
1989); U. S. Dept. of Justice, Federal Bureau of Prisons, Sentence Compu-
tation Manual CCCA (1992 and Supp. 1994), even though the defendant
was not subject to the control of BOP. These situations obviously are
not governed by reference to a § 3142 “release” or “detention” order. But
because the only question before us is whether a defendant is in “official
detention” under §3585(b) during the time he is “released” on bail pursu-
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It may seem unwise policy to treat defendants differently
for purposes of sentence credit under § 3585(b) when they are
similarly situated in fact—the one is confined to a community
treatment center after having been “detained” and com-
mitted to the Bureau’s custody, while the other is “released”
to such a center on bail. But the alternative construction
adopted by the Court of Appeals in this case has its own
grave difficulties. To determine in each case whether a de-
fendant “released” on bail was subjected to “jail-type con-
finement” would require a fact-intensive inquiry into the cir-
cumstances of confinement, an inquiry based on information
in the hands of private entities not available to the Bureau as
a matter of right. Even were such information more readily
available, it seems certain that the phrase “jail-type con-
finement” would remain sufficiently vague and amorphous so
that much the same kind of disparity in treatment for simi-
larly situated defendants would arise. The Government’s
construction of §3585(b), on the other hand, provides both it
and the defendant with clear notice of the consequences of a
§3142 “release” or “detention” order.

Respondent finally suggests that the rule of lenity requires
adoption of the “jail-type confinement” test for purposes of
calculating credit under §3585(b) because “there is a split
of authority in the Circuits concerning the reach of ‘official
detention,”” Brief for Respondent 34, n. 13, and because
there is ambiguity as to which forms of custody fall within
the meaning of “‘official detention.”” See id., at 34. Re-
spondent misconstrues the doctrine. A statute is not “‘am-

ant to the Bail Reform Act of 1984, we need not and do not rule here on
the propriety of BOP’s decision to grant credit under § 3585(b) to a defend-
ant who is denied bail pursuant to state law and held in the custody of
state authorities. Thus, the dissent is simply wrong when it states that
we have “adopt[ed] an interpretation that the Bureau of Prisons itself has
rejected” by not allowing any “‘credit for time spent in state custody.””
Post, at 67, 68.
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biguous’ for purposes of lenity merely because” there is “a
division of judicial authority” over its proper construction.
Moskal v. United States, 498 U. S. 103, 108 (1990). The rule
of lenity applies only if, “after seizing everything from which
aid can be derived,” Smith v. United States, 508 U. S. 223,
239 (1993) (internal quotation marks and brackets omitted),
we can make “no more than a guess as to what Congress
intended.” Ladner v. United States, 358 U.S. 169, 178
(1958). That is not this case.

We hold that the time respondent spent at the Volunteers
of America community treatment center while “released” on
bail pursuant to the Bail Reform Act of 1984 was not “official
detention” within the meaning of 18 U. S. C. §3585(b). Re-
spondent therefore was not entitled to a credit against his
sentence of imprisonment. The judgment of the Court of
Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE GINSBURG, concurring.

As the Government reads 18 U. S. C. § 3585(b), Koray gains
credit against his sentence for the two months he spent in
jail, but not for the five months’ close confinement he encoun-
tered at the halfway house. The Court cogently explains
why it adopts the Government’s interpretation. I write sep-
arately to point out that Koray has not argued before us that
he did not elect bail intelligently, i. e., with comprehension
that time in the halfway house, unlike time in jail, would
yield no credit against his eventual sentence. The Court
thus does not foreclose the possibility that the fundamental
fairness we describe as “due process” calls for notice and a
comprehension check. Cf. Fed. Rule Crim. Proc. 11 (setting
out information a court is to convey to assure that a defend-
ant who pleads guilty understands the consequences of the
plea).
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JUSTICE STEVENS, dissenting.

Pursuant to an order entered by a federal judicial officer,
respondent was “confined to premises of [Volunteers of
America (VOA)],” a private halfway house. The order of
confinement—euphemistically styled a “release” order—pro-
vided that respondent “shall not be authorized to leave for
any reason unless accompanied by Special Agent Dennis
Bass.” Brief for Respondent 3. While at VOA, respondent
“had to account for his presence five times a day, he was
subject to random breath and urine tests, his access to visi-
tors was limited in both time and manner, and there was
a paucity of vocational, educational, and recreational serv-
ices compared to a prison facility.” Koray v. Sizer, 21 F. 3d
558, 566 (CA3 1994). Except for one off-site medical exam,
respondent remained at VOA 24 hours a day for 150 days.
In my opinion, respondent’s confinement was unquestion-
ably both “official” and “detention” within the meaning of 18
U. S. C. §3585(Db).

Both the text and the purpose of § 3585(b) clearly contem-
plate that a person who is locked up for 24 hours a day, seven
days a week, pursuant to a court order, is in “official deten-
tion.” Such a person is surely in custody, and that custody
is no less “official” for being ordered by a court rather than
the Attorney General. Indeed, even the majority acknowl-
edges the force of this plain meaning argument. Amnte, at
61-62.* Moreover, the manifest purpose of §3585(b) is to
give a convicted person credit for all time spent in official

*See also Koray v. Sizer, 21 F. 3d 558, 565 (CA3 1994) (“‘To a normal
English speaker, even to a legal English speaker, being forced to live in a
halfway house is to be held “in custody”’”); Mills v. Taylor, 967 F. 2d
1397, 1401 (CA9 1992) (“[Clonfinement to a treatment center ‘falls convinc-
ingly within both the plain meaning and the obvious intent’ of ‘official
detention’”); Moreland v. United States, 968 F. 2d 655, 664 (CA8 1992)
(Heaney, J., joined by Lay, C. J.,, and McMillian, R. Arnold, and Gibson,
JJ., dissenting) (“ordinary definition of detention is a ‘period of temporary
custody prior to disposition by a court’”).
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custody as a result of the offense that gave rise to his convic-
tion. When that confinement is in a facility that has all the
restraints of a typical prison, it should not matter whether
that facility is operated by a State, a county, or a private
custodian pursuant to a contract with the Government.

Purporting to establish the contrary conclusion, the Court
labors to prove the rather obvious proposition that all per-
sons in the custody of the Attorney General pursuant to a
detention order issued under 18 U. S. C. §3142 (1988 ed. and
Supp. V), as well as all persons confined in an “official deten-
tion facility” under §3585(a), are also in “official detention”
within the meaning of §3585(b). However, proof that con-
finement under §3142 or §3585(a) constitutes official deten-
tion certainly is not proof that no other form of confinement
can constitute official detention. The majority thus fails to
demonstrate that respondent should not receive sentencing
credit for his court-ordered full-time confinement in a jail-
type facility.

Moreover, the Court’s restrictive interpretation creates
an anomalous result. Under the Court’s view that only a
person “committed to the custody of the Attorney General”
can be in “official detention,” § 3585(b) does not authorize any
credit for time spent in state custody, “no matter how re-
strictive the conditions.” Ante, at 60, 63-64, n. 5. This
conclusion is so plainly at war with common sense that even
the Attorney General rejects it. See Brief for Petitioners
11 (“[T]he Bureau grants credit for time spent in state cus-
tody”); see also Reply Brief for Petitioners 7-8.

The majority attempts to escape its self-created anomaly
by suggesting that it “need not and do[es] not rule” on the
propriety of giving credit for confinement under state law.
Ante, at 64, n. 5. But that contention simply collapses the
majority’s house of cards. For either the “text” of the Bail
Reform Act limits “official detention” to custody of the At-
torney General, in which case the majority adopts an inter-
pretation that even the Attorney General rejects, or the
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“text” does not limit the meaning of official detention, and
then there is absolutely no reason for concluding that court-
ordered 24-hour-a-day confinement is not official detention.
The majority cannot have it both ways.

Given the anomalous implications of the Court’s decision,
one may fairly question how the majority justifies its result.
It is surely not the plain language of the statute, because
the majority’s reading requires that a judicially mandated,
24-hour-a-day confinement in a jail-type facility is neither
“official” (because it is ordered by a judge and not the Attor-
ney General) nor “detention” (because the judicial order is
labeled “release”). Nor does the majority rely on the nature
of the facility itself, because the majority concedes that if the
Attorney General rather than the court had confined re-
spondent in the exact same facility, respondent’s confinement
would have been “official detention” under the statute. The
majority purports to rely on some sort of Chevron deference,
ante, at 61, but it is indeed an odd sort of deference given
that (as I have noted above) the majority adopts an interpre-
tation that the Bureau of Prisons itself has rejected.

The majority suggests at one point that it relies on the
history of the interpretation of the word “custody,” arguing
that Congress did not intend to change the settled meaning
of “custody” that existed prior to the Bail Reform Act.
However, not one of the cases cited by the majority, ante, at
59, stands for the proposition that custody does not include
confinement in a jail-type facility. Instead, all of those cases
involved situations in which the defendant was at large.
See Polakoff v. United States, 489 F. 2d 727, 730 (CA5 1974)
(defendant faced “travel and social restrictions and was
required to report weekly to a probation officer”); United
States v. Robles, 563 F. 2d 1308, 1309 (CA9 1977) (defendant
required to “obey all laws, remain within the jurisdiction un-
less court permission was granted to travel, obey all court
orders, and keep his attorney posted as to his address and
employment”); Ortega v. United States, 510 F. 2d 412, 413
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(CA10 1975) (“released on personal recognizance”); United
States v. Peterson, 507 F. 2d 1191, 1192 (CADC 1974) (defend-
ant “at large on conditional release”). Moreover, at least
one Court of Appeals (albeit after the passage of the Bail
Reform Act) interpreted the word “custody” under §3568
as including “enforced residence under conditions approach-
ing those of incarceration.” Brown v. Rison, 895 F. 2d 533,
536 (CA9 1990). Thus, though I agree with the majority
that Congress intended to incorporate the understanding of
“custody” that existed under §3568, I fail to see how that
intention supports the majority’s result.

Simply accepting the plain meaning of the statutory text
would avoid the anomalies created by the Court’s opinion,
would effectuate the intent of Congress, and would provide
fair treatment for defendants who will otherwise spend more
time in custody than Congress has deemed necessary or ap-
propriate. For these reasons, I agree with the persua-
sive opinion of the Court of Appeals and would affirm its
judgment.
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MISSOURI ET AL. v. JENKINS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 93-1823. Argued January 11, 1995—Decided June 12, 1995*

In this 18-year-old school desegregation litigation, see, e. g., Missouri v.
Jenkins, 495 U. S. 33, Missouri challenges the District Court’s orders
requiring the State (1) to fund salary increases for virtually all instruc-
tional and noninstructional staff within the Kansas City, Missouri,
School District (KCMSD), and (2) to continue to fund remedial “quality
education” programs because student achievement levels were still “at
or below national norms at many grade levels.” In affirming the or-
ders, the Court of Appeals rejected the State’s argument that the salary
increases exceeded the District Court’s remedial authority because they
did not directly address and relate to the State’s constitutional violation:
its operation, prior to 1954, of a segregated school system within the
KCMSD. The Court of Appeals observed, inter alia, that the increases
were designed to eliminate the vestiges of state-imposed segregation
by improving the “desegregative attractiveness” of the district and by
reversing “white flight” to the suburbs. The Court of Appeals also
approved the District Court’s “implici[t]” rejection of the State’s re-
quest for a determination of partial unitary status, under Freeman v.
Pitts, 503 U. S. 467, 491, with respect to the existing quality educa-
tion programs.

Held:

1. Respondents’ arguments that the State may no longer challenge
the District Court’s desegregation remedy and that, in any event, the
propriety of the remedy is not before this Court are rejected. Because,
in Jenkins, 495 U. S., at 37, certiorari was granted to review the manner
in which this remedy was funded, but denied as to the State’s challenge
to review the remedial order’s scope, this Court resisted the State’s
efforts to challenge such scope and, thus, neither approved nor disap-
proved the Court of Appeals’ conclusion that the remedy was proper,
see, e. g., id., at 53. Here, however, the State has challenged the Dis-
trict Court’s approval of across-the-board salary increases as beyond its
remedial authority. Because an analysis of the permissible scope of
that authority is necessary for a proper determination of whether the

*Together with Missourt et al. v. Jenkins et al., also on certiorari to
the same court (see this Court’s Rule 12.2).
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salary increases exceed such authority, a challenge to the scope of the
remedy is fairly included in the question presented for review. See this
Court’s Rule 14.1 and, e. g., Procunier v. Navarette, 434 U. S. 555, 560,
n. 6. Pp. 83-86.

2. The challenged orders are beyond the District Court’s remedial
authority. Pp. 86-103.

(@) Although a District Court necessarily has discretion to fashion
a remedy for a school district unconstitutionally segregated in law, such
remedial power is not unlimited and may not be extended to purposes
beyond the elimination of racial discrimination in public schools.
Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U. S. 1, 22-23. Proper
analysis of the orders challenged here must rest upon their serving as
proper means to the end of restoring the victims of diseriminatory con-
duct to the position they would have occupied absent that conduct, see,
e. g., Milliken v. Bradley, 418 U. S. 717, 746, and their eventual restora-
tion of state and local authorities to the control of a school system that
is operating in compliance with the Constitution, see, e. g., Freeman, 503
U.S., at 489. The factors that must inform a court’s discretion in or-
dering complete or partial relief from a desegregation decree are:
(1) whether there has been compliance with the decree in those aspects
of the school system where federal supervision is to be withdrawn;
(2) whether retention of judicial control is necessary or practicable to
achieve compliance in other facets of the system; and (3) whether the
district has demonstrated to the public and to the parents and students
of the once disfavored race its good-faith commitment to the whole of
the decree and to those statutes and constitutional provisions that were
the predicate for judicial intervention in the first place. Id., at 491.
The ultimate inquiry is whether the constitutional violator has complied
in good faith with the decree since it was entered, and whether the
vestiges of discrimination have been eliminated to the extent practica-
ble. Id., at 492. Pp. 86-89.

(b) The order approving salary increases, which was grounded in
improving the “desegregative attractiveness” of the KCMSD, exceeds
the District Court’s admittedly broad discretion. The order should
have sought to eliminate to the extent practicable the vestiges of prior
de jure segregation within the KCMSD: a systemwide reduction in stu-
dent achievement and the existence of 25 racially identifiable schools
with a population of over 90% black students. Instead, the District
Court created a magnet district of the KCMSD in order to attract non-
minority students from the surrounding suburban school districts and to
redistribute them within the KCMSD schools. This interdistrict goal is
beyond the scope of the intradistrict violation identified by the District
Court. See, e.g., Milliken, supra, at 746-747. Indeed, the District
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Court has found, and the Court of Appeals has affirmed, that the case
involved no interdistrict violation that would support interdistrict relief.
See, e. g., Jenkins, supra, at 37, n. 3. The District Court has devised a
remedy to accomplish indirectly what it admittedly lacks the remedial
authority to mandate directly: the interdistrict transfer of students.
See Milliken, 418 U. S., at 745. The record does not support the Dis-
trict Court’s reliance on “white flight” as a justification for a permissible
expansion of its intradistrict remedial authority through its pursuit
of desegregative attractiveness. See, e. g., id., at 746. Moreover, that
pursuit cannot be reconciled with this Court’s decisions placing limita-
tions on a district court’s remedial authority. See, e. g., ibid. Nor are
there appropriate limits to the duration of the District Court’s involve-
ment. See, e.g., Freeman, supra, at 489. Thus, the District Court’s
pursuit of the goal of “desegregative attractiveness” results in too many
imponderables and is too far removed from the task of eliminating the
racial identifiability of the schools within the KCMSD. Pp. 89-100.

(c) Similarly, the order requiring the State to continue to fund the
quality education programs cannot be sustained. Whether or not
KCMSD student achievement levels are still “at or below national norms
at many grade levels” clearly is not the appropriate test for deciding
whether a previously segregated district has achieved partially unitary
status. The District Court should sharply limit, if not dispense with,
its reliance on this factor in reconsidering its order, and should instead
apply the three-part Freeman test. It should bear in mind that the
State’s role with respect to the quality education programs has been
limited to the funding, not the implementation, of those programs; that
many of the goals of the quality education plan already have been at-
tained; and that its end purpose is not only to remedy the violation
to the extent practicable, but also to restore control to state and local
authorities. Pp. 100-102.

F. 3d 755 (first case) and 13 F. 3d 1170 (second case), reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-

NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. O’CONNOR, J., post,

p.

103, and THOMAS, J., post, p. 114, filed concurring opinions. SOUTER, J.,

filed a dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ.,
joined, post, p. 138. GINSBURG, J., filed a dissenting opinion, post, p. 175.

John R. Munich, Chief Counsel for Litigation, argued the

cause for petitioners State of Missouri et al. With him on
the briefs were Jeremiah W. (Jay) Nixon, Attorney General,
James R. Layton, Michael J. Fields, and Bart A. Matanic,
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Assistant Attorneys General, Carter G. Phillips, Mark D.
Hopson, and Janet M. Letson.

Theodore M. Shaw argued the cause for respondents.
With him on the briefs for respondents Jenkins et al. were
Arthur A. Benson II, James S. Liebman, and Elaine R.
Jones. Allen R. Swnyder, Patricia A. Brannan, John W.
Borkowski, Scott A. Raisher, and Frederick O. Wickham
filed a brief for respondents Kansas City, Missouri, School
District et al.

Deputy Solicitor General Bender argued the cause for the
United States as amicus curiae urging affirmance. With
him on the brief were Solicitor General Days, Assistant
Attorney General Patrick, Irving L. Gornstein, Dennis J.
Dimsey, and Mark L. Gross.t

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

As this school desegregation litigation enters its 18th year,
we are called upon again to review the decisions of the lower
courts. In this case, the State of Missouri has challenged
the District Court’s order of salary increases for virtually all
instructional and noninstructional staff within the Kansas
City, Missouri, School District (KCMSD) and the District
Court’s order requiring the State to continue to fund reme-
dial “quality education” programs because student achieve-
ment levels were still “at or below national norms at many
grade levels.”

TMark J. Bredemeier and Jerald L. Hill filed a brief for Icelean Clark
et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Christopher A. Hansen, Steven R. Shapiro,
and Helen Hershkoff; for the Civie Council of Greater Kansas City by
Dawid F. Oliver; for the Lawyers’ Committee for Civil Rights Under Law
by Jack W. Londen, Michael Cooper, and Thomas J. Henderson; and for
James D. Anderson et al. by Kevin J. Hamilton.

Williom L. Taylor and Dianne M. Pich filed a brief for the National
Urban League et al. as amici curiae.
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A general overview of this litigation is necessary for
proper resolution of the issues upon which we granted cer-
tiorari. This case has been before the same United States
District Judge since 1977. Missouri v. Jenkins, 491 U. S.
274, 276 (1989) (Jenkins I). In that year, the KCMSD, the
school board, and the children of two school board members
brought suit against the State and other defendants. Plain-
tiffs alleged that the State, the surrounding suburban school
districts (SSD’s), and various federal agencies had caused
and perpetuated a system of racial segregation in the schools
of the Kansas City metropolitan area. The District Court
realigned the KCMSD as a nominal defendant and certified
as a class, present and future KCMSD students. The
KCMSD brought a cross-claim against the State for its fail-
ure to eliminate the vestiges of its prior dual school system.

After a trial that lasted 7'/ months, the District Court
dismissed the case against the federal defendants and the
SSD’s, but determined that the State and the KCMSD were
liable for an intradistrict violation, 1. e., they had operated a
segregated school system within the KCMSD. Jenkins v.
Missouri, 593 F. Supp. 1485 (WD Mo. 1984). The District
Court determined that prior to 1954 “Missouri mandated
segregated schools for black and white children.” Id., at
1490. Furthermore, the KCMSD and the State had failed
in their affirmative obligations to eliminate the vestiges of
the State’s dual school system within the KCMSD. Id., at
1504.

In June 1985, the District Court issued its first remedial
order and established as its goal the “elimination of all ves-
tiges of state imposed segregation.” Jenkins v. Missouri,
639 F. Supp. 19, 23 (WD Mo. 1985). The District Court
determined that “[s]egregation ha[d] caused a system wide
reduction in student achievement in the schools of the
KCMSD.” Id., at 24. The District Court made no particu-
larized findings regarding the extent that student achieve-
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ment had been reduced or what portion of that reduction
was attributable to segregation. The District Court also
identified 25 schools within the KCMSD that had enrollments
of 90% or more black students. Id., at 36.

The District Court, pursuant to plans submitted by the
KCMSD and the State, ordered a wide range of quality edu-
cation programs for all students attending the KCMSD.
First, the District Court ordered that the KCMSD be re-
stored to an AAA classification, the highest classification
awarded by the State Board of Education. Id., at 26. Sec-
ond, it ordered that the number of students per class be re-
duced so that the student-to-teacher ratio was below the
level required for AAA standing. Id., at 28-29. The Dis-
trict Court justified its reduction in class size as

“an essential part of any plan to remedy the vestiges
of segregation in the KCMSD. Reducing class size will
serve to remedy the vestiges of past segregation by in-
creasing individual attention and instruction, as well as
increasing the potential for desegregative educational
experiences for KCMSD students by maintaining and
attracting non-minority enrollment.” Id., at 29.

The District Court also ordered programs to expand educa-
tional opportunities for all KCMSD students: full-day kinder-
garten; expanded summer school; before- and after-school
tutoring; and an early childhood development program. Id.,
at 30-33. Finally, the District Court implemented a state-
funded “effective schools” program that consisted of substan-
tial yearly cash grants to each of the schools within the
KCMSD. Id., at 33-34. Under the “effective schools” pro-
gram, the State was required to fund programs at both the
25 racially identifiable schools as well as the 43 other schools
within the KCMSD. Id., at 33.

The KCMSD was awarded an AAA rating in the 1987-
1988 school year, and there is no dispute that since that time
it has “‘maintained and greatly exceeded AAA require-
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ments.”” 19 F. 3d 393, 401 (CAS8 1994) (Beam, J., dissenting
from denial of rehearing en banc). The total cost for these
quality education programs has exceeded $220 million. Mis-
souri Department of Elementary and Secondary Education,
KCMSD Total Desegregation Program Expenditures (Sept.
30, 1994) (Desegregation Expenditures).

The District Court also set out to desegregate the KCMSD
but believed that “[tJo accomplish desegregation within the
boundary lines of a school district whose enrollment remains
68.3% black is a difficult task.” 639 F. Supp., at 38. Be-
cause it had found no interdistrict violation, the District
Court could not order mandatory interdistrict redistribution
of students between the KCMSD and the surrounding SSD’s.
Ibid.; see also Milliken v. Bradley, 418 U.S. 717 (1974)
(Milliken I). The District Court refused to order additional
mandatory student reassignments because they would “in-
crease the instability of the KCMSD and reduce the potential
for desegregation.” 639 F. Supp., at 38. Relying on favor-
able precedent from the Eighth Circuit, the District Court
determined that “[a]chievement of AAA status, improve-
ment of the quality of education being offered at the KCMSD
schools, magnet schools, as well as other components of this
desegregation plan can serve to maintain and hopefully at-
tract non-minority student enrollment.” Ibid.

In November 1986, the District Court approved a compre-
hensive magnet school and capital improvements plan and
held the State and the KCMSD jointly and severally liable
for its funding. 1 App. 130-193. Under the District Court’s
plan, every senior high school, every middle school, and
one-half of the elementary schools were converted into mag-
net schools.! Id., at 131. The District Court adopted the

1“‘Magnet schools,” as generally understood, are public schools of volun-
tary enrollment designed to promote integration by drawing students
away from their neighborhoods and private schools through distinctive
curricula and high quality.” Missouri v. Jenkins, 495 U. S. 33, 40, n. 6
(1990).
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magnet-school program to “provide a greater educational op-
portunity to all KCMSD students,” id., at 131-132, and be-
cause it believed “that the proposed magnet plan [was] so
attractive that it would draw non-minority students from the
private schools who have abandoned or avoided the KCMSD,
and draw in additional non-minority students from the
suburbs.” Id., at 132. The District Court felt that “[t]he
long-term benefit of all KCMSD students of a greater edu-
cational opportunity in an integrated environment is worthy
of such an investment.” Id., at 133. Since its inception,
the magnet-school program has operated at a cost, includ-
ing magnet transportation, in excess of $448 million. See
Desegregation Expenditures. In April 1993, the District
Court considered, but ultimately rejected, the plaintiffs’
and the KCMSD’s proposal seeking approval of a long-
range magnet renewal program that included a 10-year
budget of well over $500 million, funded by the State and
the KCMSD on a joint-and-several basis. App. to Pet. for
Cert. A-123.

In June 1985, the District Court ordered substantial capi-
tal improvements to combat the deterioration of the KCMSD’s
facilities. In formulating its capital-improvements plan,
the District Court dismissed as “irrelevant” the “State’s
argument that the present condition of the facilities [was]
not traceable to unlawful segregation.” 639 F. Supp., at
40. Instead, the District Court focused on its responsibil-
ity to “remed[y] the vestiges of segregation” and to “imple-
men[t] a desegregation plan which wl[ould] maintain and
attract non-minority enrollment.” Id., at 41. The initial
phase of the capital-improvements plan cost $37 million.
Ibid. The District Court also required the KCMSD to pre-
sent further capital-improvements proposals “in order to
bring its facilities to a point comparable with the facilities in
neighboring suburban school districts.” Ibid. In Novem-
ber 1986, the District Court approved further capital im-
provements in order to remove the vestiges of racial segre-
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gation and “to . . . attract non-minority students back to the
KCMSD.” App. to Pet. for Cert. A-133 to A-134.

In September 1987, the District Court adopted, for the
most part, KCMSD’s long-range capital-improvements plan
at a cost in excess of $187 million. Jenkins v. Missouri, 672
F. Supp. 400, 408 (WD Mo. 1987). The plan called for the
renovation of approximately 55 schools, the closure of 18
facilities, and the construction of 17 new schools. Id., at 405.
The District Court rejected what it referred to as the
“‘patch and repair’ approach proposed by the State” because
it “would not achieve suburban comparability or the visual
attractiveness sought by the Court as it would result in floor
coverings with unsightly sections of mismatched carpeting
and tile, and individual walls possessing different shades of
paint.” Id., at 404. The District Court reasoned that “if
the KCMSD schools underwent the limited renovation pro-
posed by the State, the schools would continue to be unat-
tractive and substandard, and would certainly serve as a
deterrent to parents considering enrolling their children
in KCMSD schools.” Id., at 405. As of 1990, the District
Court had ordered $260 million in capital improvements.
Missouri v. Jenkins, 495 U.S. 33, 61 (1990) (Jenkins II)
(KENNEDY, J., concurring in part and concurring in judg-
ment). Since then, the total cost of capital improvements
ordered has soared to over $540 million.

As part of its desegregation plan, the District Court has
ordered salary assistance to the KCMSD. In 1987, the Dis-
trict Court initially ordered salary assistance only for teach-
ers within the KCMSD. Since that time, however, the Dis-
trict Court has ordered salary assistance to all but three of
the approximately 5,000 KCMSD employees. The total cost
of this component of the desegregation remedy since 1987 is
over $200 million. See Desegregation Expenditures.

The District Court’s desegregation plan has been de-
scribed as the most ambitious and expensive remedial pro-
gram in the history of school desegregation. 19 F. 3d, at 397
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(Beam, J., dissenting from denial of rehearing en banc). The
annual cost per pupil at the KCMSD far exceeds that of
the neighboring SSD’s or of any school district in Missouri.
Nevertheless, the KCMSD, which has pursued a “friendly
adversary” relationship with the plaintiffs, has continued to
propose ever more expensive programs.? As a result, the
desegregation costs have escalated and now are approaching
an annual cost of $200 million. These massive expenditures
have financed

“high schools in which every classroom will have air con-
ditioning, an alarm system, and 15 microcomputers; a
2,000-square-foot planetarium; green houses and vivari-
ums; a 25-acre farm with an air-conditioned meeting
room for 104 people; a Model United Nations wired for
language translation; broadcast capable radio and televi-
sion studios with an editing and animation lab; a temper-
ature controlled art gallery; movie editing and screening
rooms; a 3,500-square-foot dust-free diesel mechanics
room; 1,875-square-foot elementary school animal rooms
for use in a zoo project; swimming pools; and numerous
other facilities.” Jenkins I1, 495 U. S., at 77 (KENNEDY,
J., concurring in part and concurring in judgment).

Not surprisingly, the cost of this remedial plan has “far ex-
ceeded KCMSD’s budget, or for that matter, its authority to
tax.” Id., at 60. The State, through the operation of joint-
and-several liability, has borne the brunt of these costs. The
District Court candidly has acknowledged that it has “al-
lowed the District planners to dream” and “provided the

2In April 1993, 16 years after this litigation began, the District Court
acknowledged that the KCMSD and the plaintiffs had “barely addressed
... how the KCMSD proposes to ultimately fund the school system devel-
oped under the desegregation plan.” App. to Pet. for Cert. A-123. In
the context of a proposal to extend funding of the magnet-school program
for 10 additional years at a cost of over $500 million, the District Court
noted that “[tlhe District’s proposals do not include a viable method of
financing any of the programs.” Id., at A-140.
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mechanism for thlose] dreams to be realized.” App. to Pet.
for Cert. A-133. In short, the District Court “has gone to
great lengths to provide KCMSD with facilities and opportu-
nities not available anywhere else in the country.” Id., at
A-115.

II

With this background, we turn to the present controversy.
First, the State has challenged the District Court’s require-
ment that it fund salary increases for KCMSD instructional
and noninstruectional staff. Id., at A-76 to A-93 (District
Court’s Order of June 15, 1992); id., at A-94 to A-109 (Dis-
trict Court’s Order of June 30, 1993); id., at A-110 to A-121
(District Court’s Order of July 30, 1993). The State claimed
that funding for salaries was beyond the scope of the District
Court’s remedial authority. Id., at A-86. Second, the State
has challenged the District Court’s order requiring it to con-
tinue to fund the remedial quality education programs for
the 1992-1993 school year. Id., at A-69 to A-75 (District
Court’s Order of June 17, 1992). The State contended that
under Freeman v. Pitts, 503 U. S. 467 (1992), it had achieved
partial unitary status with respect to the quality education
programs already in place. As a result, the State argued
that the District Court should have relieved it of responsibil-
ity for funding those programs.

The District Court rejected the State’s arguments. It
first determined that the salary increases were warranted
because “[hligh quality personnel are necessary not only to
implement specialized desegregation programs intended to
‘improve educational opportunities and reduce racial isola-
tion’, but also to ‘ensure that there is no diminution in the
quality of its regular academic program.”” App. to Pet. for
Cert. A-87 (citations omitted). Its “ruling [was] grounded
in remedying the vestiges of segregation by improving the
desegregative attractiveness of the KCMSD.” Id., at A-90.
The District Court did not address the State’s Freeman ar-
guments; nevertheless, it ordered the State to continue to
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fund the quality education programs for the 1992-1993 school
year. See App. to Pet. for Cert. A-70.

The Court of Appeals for the Eighth Circuit affirmed. 11
F. 3d 755 (1993). It rejected the State’s argument that the
salary increases did not directly address and relate to the
State’s constitutional violation and that “low teacher salaries
dlid] not flow from any earlier constitutional violations by
the State.” Id., at 767. In doing so, it observed that “[iln
addition to compensating the victims, the remedy in this case
was also designed to reverse white flight by offering supe-
rior educational opportunities.” Ibid.; see also 13 F. 3d
1170, 1172 (1993) (affirming the District Court’s June 30,
1993, and July 30, 1993, orders).

The Court of Appeals concluded that the District Court
implicitly had rejected the State’s Freeman arguments in
spite of the fact that it had failed “to articulate . .. even a
conclusory rejection” of them. 11 F. 3d, at 765. It looked
to the District Court’s comments from the bench and its later
orders to “illuminate the June 1992 order.” Id., at 761.
The Court of Appeals relied on statements made by the Dis-
trict Court during a May 28, 1992, hearing:

“The Court’s goal was to integrate the Kansas City, Mis-
souri, School District to the maximum degree possible,
and all these other matters were elements to be used to
try to integrate the Kansas City, Missouri, schools so
the goal is integration. That’s the goal. And a high
standard of quality education. The magnet schools, the
summer school program and all these programs are tied
to that goal, and until such time as that goal has been
reached, then we have not reached the goal. . . . The goal
is to integrate the Kansas City, Missouri, School district.
So I think we are wasting our time.” 2 App. 482 (em-
phasis added).

See 11 F. 3d, at 761. Apparently, the Court of Appeals ex-
trapolated from the findings regarding the magnet-school
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program and later orders and imported those findings whole-
sale to reject the State’s request for a determination of par-
tial unitary status as to the quality education programs.
See id., at 761-762. It found significant the District Court’s
determination that although “there had been a trend of im-
provement in academic achievement, . . . the school district
was far from reaching its maximum potential because
KCMSD is still at or below national norms at many grade
levels.” Ibid. It went on to say that with respect to qual-
ity education, “implementation of programs in and of itself is
not sufficient. The test, after all, is whether the vestiges of
segregation, here the systemwide reduction in student
achievement, have been eliminated to the greatest extent
practicable. The success of quality of education programs
must be measured by their effect on the students, particu-
larly those who have been the victims of segregation.” Id.,
at 766.

The Court of Appeals denied rehearing en banc, with five
judges dissenting. 19 F. 3d, at 395. The dissent first exam-
ined the salary increases ordered by the District Court and
characterized “the current effort by the KCMSD and the
American Federation of Teachers . . . aided by the plaintiffs,
to bypass the collective bargaining process” as “uncalled for”
and “probably not an exercise reasonably related to the con-
stitutional violations found by the court.” Id., at 399. The
dissent also “agree[d] with the [S]tate that logic d[id] not
directly relate the pay of parking lot attendants, trash haul-
ers and food handlers . . . to any facet or phase of the deseg-
regation plan or to the constitutional violations.” Ibid.

Second, the dissent believed that in evaluating whether
the KCMSD had achieved partial unitary status in its quality
education programs, the District Court and the panel had

“misreald] Freeman and create[d] a hurdle to the with-
drawal of judicial intervention from public education
that has no support in the law. The district court has,
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with the approbation of the panel, imbedded a student
achievement goal measured by annual standardized
tests into its test of whether the KCMSD has built a
high-quality educational system sufficient to remedy
past discrimination. The Constitution requires no such
standard.” Id., at 400.

The dissent noted that “KCMSD students have in place a
system that offers more educational opportunity than any-
where in America,” id., at 403, but that the District Court
was “‘not satisfied that the District has reached anywhere
close to its maximum potential because the District is still
at or below national norms at many grade levels,”” ibid. (em-
phasis added). The dissent concluded that this case, “as it
now proceeds, involves an exercise in pedagogical sociology,
not constitutional adjudication.” Id., at 404.

Because of the importance of the issues, we granted certio-
rari to consider the following: (1) whether the District Court
exceeded its constitutional authority when it granted salary
increases to virtually all instructional and noninstructional
employees of the KCMSD, and (2) whether the District
Court properly relied upon the fact that student achievement
test scores had failed to rise to some unspecified level when
it declined to find that the State had achieved partial unitary
status as to the quality education programs. 512 U.S.
1287 (1994).

I11

Respondents argue that the State may no longer challenge
the District Court’s remedy, and in any event, the propriety
of the remedy is not before the Court. Brief for Respond-
ents KCMSD et al. 40-49; Brief for Respondents Jenkins
et al. 23. We disagree on both counts. In Jenkins II, we
granted certiorari to review the manner in which the Dis-
trict Court had funded this desegregation remedy. 495
U. S, at 37. Because we had denied certiorari on the State’s
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challenge to review the scope of the remedial order, we
resisted the State’s efforts to challenge the scope of the
remedy. Id., at 53; cf. id., at 80 (KENNEDY, J., concurring in
part and concurring in judgment). Thus, we neither “ap-
prov[ed]” nor “disapprov[ed] the Court of Appeals’ conclu-
sion that the District Court’s remedy was proper.” Id., at 53.

Here, however, the State has challenged the District
Court’s approval of across-the-board salary increases for in-
structional and noninstructional employees as an action be-
yond its remedial authority. Pet. for Cert. i.> An analysis
of the permissible scope of the District Court’s remedial au-
thority is necessary for a proper determination of whether
the order of salary increases is beyond the District Court’s
remedial authority, see Milliken I, 418 U. S., at 738-740, 745,
and thus, it is an issue subsidiary to our ultimate inquiry.
Cf. Yee v. Escondido, 503 U. S. 519, 537 (1992). Given that
the District Court’s basis for its salary order was grounded
in “improving the desegregative attractiveness of the
KCMSD,” App. to Pet. for Cert. A-90, we must consider
the propriety of that reliance in order to resolve properly
the State’s challenge to that order. We conclude that a chal-
lenge to the scope of the District Court’s remedy is fairly
included in the question presented. See this Court’s Rule
14.1; Procunier v. Navarette, 434 U. S. 555, 560, n. 6 (1978)
(“Since consideration of these issues is essential to analysis
of the Court of Appeals’ [decision] we shall also treat these
questions as subsidiary issues ‘fairly comprised’ by the ques-
tion presented”); see also United States v. Mendenhall, 446
U. S. 544, 551-552, n. 5 (1980) (opinion of Stewart, J.) (Where

3“Whether a federal court order granting salary increases to virtually
every employee of a school district—including non-instructional person-
nel—as part of a school desegregation remedy conflicts with applicable
decisions of this court which require that remedial components must di-
rectly address and relate to the constitutional violation and be tailored to
cure the condition that offends the Constitution?” Pet. for Cert. i.
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the determination of a question “is essential to the correct
disposition of the other issues in the case, we shall treat it
as ‘fairly comprised’ by the questions presented in the peti-
tion for certiorari”); cf. Yee, supra, at 536-537.

JUSTICE SOUTER argues that our decision to review the
scope of the District Court’s remedial authority is both unfair
and imprudent. Post, at 147. He claims that factors such
as our failure to grant certiorari on the State’s challenge to
the District Court’s remedial authority in 1988 “lulled [re-
spondents] into addressing the case without sufficient atten-
tion to the foundational issue, and their lack of attention has
now infected the Court’s decision.” Post, at 139. JUSTICE
SOUTER concludes that we have “decide[d] the issue without
any warning to respondents.” Post, at 147. These argu-
ments are incorrect.

Of course, “[t]he denial of a writ of certiorari imports no
expression of opinion upon the merits of the case, as the bar
has been told many times.” United States v. Carver, 260
U. S. 482, 490 (1923). A fortiori, far from lulling respond-
ents into a false sense of security, our previous decision in
Jenkins v. Missouri put respondents on notice that the
Court had not affirmed the validity of the District Court’s
remedy, 495 U. S., at 53, and that at least four Justices of the
Court questioned that remedy, id., at 75-80 (KENNEDY, J.,
concurring in part and concurring in judgment).

With respect to the specific orders at issue here, the State
has once again challenged the scope of the District Court’s
remedial authority. The District Court was aware of this
fact. See App. to Pet. for Cert. A-86 (“The State claims
that the Court should not approve desegregation funding for
salaries because such funding would be beyond the scope of
the Court’s remedial authority”) (District Court’s June 25,
1992, order); id., at A-97 (“The State has argued repeatedly
and currently on appeal that the salary component is not a
valid component of the desegregation remedy”) (District
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Court’s June 30, 1993, order). The Court of Appeals also
understood that the State had renewed this challenge. See
11 F. 3d, at 766 (“The State argues first that the salary in-
crease remedy sought exceeded that necessary to remedy
the constitutional violations, and alternatively, that if the dis-
trict court had lawful authority to impose the increases, it
abused its discretion in doing s0”); id., at 767 (“The State’s
legal argument is that the district court should have denied
the salary increase funding because it is contrary to Milliken
[v. Bradley, 433 U. S. 267 (1977),] and Swann [v. Charlotte-
Mecklenburg Bd. of Ed., 402 U.S. 1 (1971),] in that it does
not directly address and relate to the State’s constitutional
violation”); 13 F. 3d, at 1172 (“We reject the State’s argument
that the salary order is contrary to Milliken II and Swann”).
The State renewed this same challenge in its petition for
certiorari, Pet. for Cert. i, and argued here that the District
Court’s salary orders were beyond the scope of its remedial
authority. Brief for Petitioners 27-32; Reply Brief for Peti-
tioners 6-12. In the 100 pages of briefing provided by re-
spondents, they have argued that the State’s challenge to the
scope of the District Court’s remedial authority is not fairly
presented and is meritless. See Brief for Respondents
KCMSD et al. 40-49; Brief for Respondents Jenkins et al.
2-21, 44-49; cf. Reply Brief for Petitioners 2 (“[R]espondents

. urge the Court to dismiss the writ as improvidently
granted. This is not surprising; respondents cannot defend
the excesses of the courts below”).

In short, the State has challenged the scope of the District
Court’s remedial authority. The District Court, the Court
of Appeals, and respondents have recognized this to be the
case. Contrary to JUSTICE SOUTER’s arguments, there is no
unfairness or imprudence in deciding issues that have been
passed upon below, are properly before us, and have been
briefed by the parties. We turn to the questions presented.

Almost 25 years ago, in Swann v. Charlotte-Mecklenburg
Bd. of Ed., 402 U. S. 1 (1971), we dealt with the authority of
a district court to fashion remedies for a school district that
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had been segregated in law in violation of the Equal Pro-
tection Clause of the Fourteenth Amendment. Although
recognizing the discretion that must necessarily adhere in a
district court in fashioning a remedy, we also recognized
the limits on such remedial power:

“[E]limination of racial diserimination in public schools
is a large task and one that should not be retarded by
efforts to achieve broader purposes lying beyond the
jurisdiction of the school authorities. One vehicle can
carry only a limited amount of baggage. It would not
serve the important objective of Browmn [v. Board of
Education, 347 U. S. 483 (1954),] to seek to use school
desegregation cases for purposes beyond their scope,
although desegregation of schools ultimately will have
impact on other forms of discrimination.” Id., at 22—
23.

Three years later, in Milliken I, 418 U. S. 717 (1974), we
held that a District Court had exceeded its authority in fash-
ioning interdistrict relief where the surrounding school dis-
tricts had not themselves been guilty of any constitutional
violation. Id., at 746-747. We said that a desegregation
remedy “is necessarily designed, as all remedies are, to re-
store the victims of discriminatory conduct to the position
they would have occupied in the absence of such conduct.”
Id., at 746. “[Wlithout an interdistrict violation and inter-
district effect, there is no constitutional wrong calling for an
interdistrict remedy.” Id., at 745. We also rejected “[t]he
suggestion . . . that schools which have a majority of Negro
students are not ‘desegregated,” whatever the makeup of the
school distriet’s population and however neutrally the dis-
trict lines have been drawn and administered.” Id., at 747,
n. 22; see also Freeman, 503 U. S., at 474 (“[A] critical begin-
ning point is the degree of racial imbalance in the school
district, that is to say a comparison of the proportion of
majority to minority students in individual schools with the
proportions of the races in the district as a whole”).
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Three years later, in Milliken v. Bradley, 433 U.S. 267
1977) (Milliken I1), we articulated a three-part framework
derived from our prior cases to guide district courts in the
exercise of their remedial authority.

“In the first place, like other equitable remedies, the
nature of the desegregation remedy is to be determined
by the nature and scope of the constitutional violation.
Swann v. Charlotte-Mecklenburg Board of Education,
402 U. S., at 16. The remedy must therefore be related
to ‘the condition alleged to offend the Constitution. . ..’
Milliken I, 418 U. S., at 738. Second, the decree must
indeed be remedial in nature, that is, it must be de-
signed as nearly as possible ‘to restore the victims of
discriminatory conduct to the position they would have
occupied in the absence of such conduct.” Id., at 746.
Third, the federal courts in devising a remedy must take
into account the interests of state and local authorities
in managing their own affairs, consistent with the Con-
stitution.” Id., at 280-281 (footnotes omitted).

We added that the “principle that the nature and scope of
the remedy are to be determined by the violation means
simply that federal-court decrees must directly address and
relate to the constitutional violation itself.” Id., at 281-282.
In applying these principles, we have identified “student as-
signments, . . . ‘faculty, staff, transportation, extracurricular
activities and facilities’” as the most important indicia of a
racially segregated school system. Board of Ed. of Okla-
homa City Public Schools v. Dowell, 498 U. S. 237, 250 (1991)
(quoting Green v. School Bd. of New Kent Cty., 391 U. S. 430,
435 (1968)).

Because “federal supervision of local school systems was
intended as a temporary measure to remedy past discrimina-
tion,” Dowell, supra, at 247, we also have considered the
showing that must be made by a school district operating
under a desegregation order for complete or partial relief
from that order. In Freeman, we stated that
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“lalmong the factors which must inform the sound dis-
cretion of the court in ordering partial withdrawal are
the following: [1] whether there has been full and satis-
factory compliance with the decree in those aspects of
the system where supervision is to be withdrawn; [2]
whether retention of judicial control is necessary or
practicable to achieve compliance with the decree in
other facets of the school system; and [3] whether the
school district has demonstrated, to the public and to
the parents and students of the once disfavored race, its
good-faith commitment to the whole of the courts’ de-
cree and to those provisions of the law and the Constitu-
tion that were the predicate for judicial intervention in
the first instance.” 503 U. S., at 491.

The ultimate inquiry is “‘whether the [constitutional viola-
tor] hals] complied in good faith with the desegregation de-
cree since it was entered, and whether the vestiges of past
discrimination ha[ve] been eliminated to the extent practica-
ble.”” Id., at 492 (quoting Dowell, supra, at 249-250).

Proper analysis of the District Court’s orders challenged
here, then, must rest upon their serving as proper means to
the end of restoring the victims of diseriminatory conduct to
the position they would have occupied in the absence of that
conduct and their eventual restoration of “state and local au-
thorities to the control of a school system that is operating
in compliance with the Constitution.” 503 U. S., at 489. We
turn to that analysis.

The State argues that the order approving salary in-
creases is beyond the District Court’s authority because it
was crafted to serve an “interdistrict goal,” in spite of the
fact that the constitutional violation in this case is “intradis-
trict” in nature. Brief for Petitioners 19. “[T]he nature of
the desegregation remedy is to be determined by the nature
and scope of the constitutional violation.” Milliken II,
supra, at 280; Pasadena City Bd. of Ed. v. Spangler, 427
U.S. 424, 434 (1976) (“‘[T]here are limits’ beyond which a
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court may not go in seeking to dismantle a dual school sys-
tem”). The proper response to an intradistrict violation is
an intradistrict remedy, see Milliken I, supra, at 746-747;
Milliken 11, supra, at 280, that serves to eliminate the racial
identity of the schools within the affected school district by
eliminating, as far as practicable, the vestiges of de jure seg-
regation in all facets of their operations. See Dowell, supra,
at 250; see also Swann, 402 U. S., at 18-19; Green, supra,
at 435.

Here, the District Court has found, and the Court of Ap-
peals has affirmed, that this case involved no interdistrict
constitutional violation that would support interdistrict re-
lief. Jenkins II, 495 U. S., at 37, n. 3 (“The District Court
also found that none of the alleged discriminatory actions
had resulted in lingering interdistrict effects and so dis-
missed the suburban school districts and denied interdistrict
relief”); id., at 76 (KENNEDY, J., concurring in part and con-
curring in judgment) (“[T]here was no interdistrict constitu-
tional violation that would support mandatory interdistrict
relief”).* Thus, the proper response by the District Court
should have been to eliminate to the extent practicable the
vestiges of prior de jure segregation within the KCMSD: a
systemwide reduction in student achievement and the
existence of 25 racially identifiable schools with a population
of over 90% black students. 639 F. Supp., at 24, 36.

4See also Jenkins v. Missouri, 931 F. 2d 1273, 1274 (CA8 1991) (“[T]he
district court in September 1984 held the State defendants and the
KCMSD liable for intradistrict segregation”); Jenkins v. Missouri, 931
F. 2d 470, 475 (CA8 1991) (“In a June 5, 1984, order the district court
rejected claims of interdistrict violations”); Jenkins v. Missouri, 838 F. 2d
260, 264 (CA8 1988) (“In this case, the plaintiffs made unsuccessful claims
against the State as well as the suburban, federal, and Kansas defendants
for interdistrict relief. They also made successful intradistrict claims
against the State and KCMSD”); Jenkins v. Missouri, 807 F. 2d 657, 669—
670 (CA8 1986) (en banc) (“[T]he argument that KCMSD officially sanc-
tioned suburban flight looks first to KCMSD’s violation which the district
court clearly found to be only intradistrict in nature”).
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The District Court and Court of Appeals, however, have
felt that because the KCMSD’s enrollment remained 68.3%
black, a purely intradistrict remedy would be insufficient.
Id., at 38; Jenkins v. Missouri, 855 F. 2d 1296, 1302 (CAS8
1988) (“/V]oluntary interdistrict remedies may be used to
make meaningful integration possible in a predominantly mi-
nority district”). But, as noted in Milliken I, 418 U. S. 717
(1974), we have rejected the suggestion “that schools which
have a majority of Negro students are not ‘desegregated’
whatever the racial makeup of the school district’s population
and however neutrally the district lines have been drawn
and administered.” Id., at 747, n. 22; see Milliken II, 433
U.S., at 280, n. 14 (“[T]he Court has consistently held that
the Constitution is not violated by racial imbalance in the
schools, without more”); Spangler, supra, at 434.5

Instead of seeking to remove the racial identity of the vari-
ous schools within the KCMSD, the District Court has set
out on a program to create a school district that was equal
to or superior to the surrounding SSD’s. Its remedy has
focused on “desegregative attractiveness,” coupled with
“suburban comparability.” Examination of the District
Court’s reliance on “desegregative attractiveness” and “sub-
urban comparability” is instructive for our ultimate resolu-
tion of the salary-order issue.

The purpose of desegregative attractiveness has been not
only to remedy the systemwide reduction in student achieve-
ment, but also to attract nonminority students not presently
enrolled in the KCMSD. This remedy has included an elabo-
rate program of capital improvements, course enrichment,

5See also Green v. School Bd. of New Kent Cty., 391 U. S. 430, 432 (1968)
(approving a desegregation plan which had a racial composition of 57%
black and 43% white); Wright v. Council of Emporia, 407 U. S. 451, 457
(1972) (approving a desegregation plan which had a racial composition of
66% black and 34% white); United States v. Scotland Neck City Bd. of
Ed., 407 U. 8. 484, 491, n. 5 (1972) (approving implicitly a desegregation
plan which had a racial composition of 77% black and 22% white).
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and extracurricular enhancement not simply in the formerly
identifiable black schools, but in schools throughout the dis-
trict. The District Court’s remedial orders have converted
every senior high school, every middle school, and one-half of
the elementary schools in the KCMSD into “magnet” schools.
The District Court’s remedial order has all but made the
KCMSD itself into a magnet district.

We previously have approved of intradistrict desegrega-
tion remedies involving magnet schools. See, e. g., Milliken
11, supra, at 272. Magnet schools have the advantage of
encouraging voluntary movement of students within a school
district in a pattern that aids desegregation on a voluntary
basis, without requiring extensive busing and redrawing of
district boundary lines. Cf. Jenkins II, supra, at 59-60
(KENNEDY, J.,, concurring in part and concurring in judg-
ment) (citing Milliken II, supra, at 272). As a component
in an intradistrict remedy, magnet schools also are attractive
because they promote desegregation while limiting the with-
drawal of white student enrollment that may result from
mandatory student reassignment. See 639 F. Supp., at 37,
cf. United States v. Scotland Neck City Bd. of Ed., 407 U. S.
484, 491 (1972).

The District Court’s remedial plan in this case, however,
is not designed solely to redistribute the students within the
KCMSD in order to eliminate racially identifiable schools
within the KCMSD. Instead, its purpose is to attract non-
minority students from outside the KCMSD schools. But
this interdistrict goal is beyond the scope of the ntradistrict
violation identified by the District Court. In effect, the Dis-
trict Court has devised a remedy to accomplish indirectly
what it admittedly lacks the remedial authority to mandate
directly: the interdistrict transfer of students. 639 F. Supp.,
at 38 (“‘[Blecause of restrictions on this Court’s remedial
powers in restructuring the operations of local and state
government entities,” any mandatory plan which would
go beyond the boundary lines of KCMSD goes far beyond
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the nature and extent of the constitutional violation [that]
this Court found existed”).

In Milliken I we determined that a desegregation remedy
that would require mandatory interdistrict reassignment of
students throughout the Detroit metropolitan area was an
impermissible interdistrict response to the intradistrict vio-
lation identified. 418 U. S., at 745. In that case, the lower
courts had ordered an interdistrict remedy because “‘any
less comprehensive a solution than a metropolitan area plan
would result in an all black school system immediately sur-
rounded by practically all white suburban school systems,
with an overwhelmingly white majority population in the
total metropolitan area.”” Id., at 735. We held that before
a district court could order an interdistrict remedy, there
must be a showing that “racially discriminatory acts of the
state or local school districts, or of a single school district
have been a substantial cause of interdistrict segregation.”
Id., at 745. Because the record “contain[ed] evidence of de
Jure segregated conditions only in the Detroit Schools” and
there had been “no showing of significant violation by the
53 outlying school districts and no evidence of interdistrict
violation or effect,” we reversed the District Court’s grant
of interdistrict relief. Ibid.

Justice Stewart provided the Court’s fifth vote and wrote
separately to underscore his understanding of the decision.
In describing the requirements for imposing an “interdis-
trict” remedy, Justice Stewart stated: “Were it to be shown,
for example, that state officials had contributed to the sepa-
ration of the races by drawing or redrawing school district
lines; by transfer of school units between districts; or by pur-
poseful, racially discriminatory use of state housing or zoning
laws, then a decree calling for the transfer of pupils across
district lines or for restructuring of district lines might well
be appropriate. In this case, however, no such interdistrict
violation was shown.” Id., at 755 (concurring opinion) (cita-
tions omitted). Justice Stewart concluded that the Court
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properly rejected the District Court’s interdistrict remedy
because “[t]here were no findings that the differing racial
composition between schools in the city and in the outlying
suburbs was caused by official activity of any sort.” Id., at
57.

What we meant in Milliken I by an interdistrict violation
was a violation that caused segregation between adjoining
districts. Nothing in Milliken I suggests that the District
Court in that case could have circumvented the limits on
its remedial authority by requiring the State of Michigan, a
constitutional violator, to implement a magnet program de-
signed to achieve the same interdistrict transfer of students
that we held was beyond its remedial authority. Here, the
District Court has done just that: created a magnet district
of the KCMSD in order to serve the interdistrict goal of
attracting nonminority students from the surrounding SSD’s
and redistributing them within the KCMSD. The District
Court’s pursuit of “desegregative attractiveness” is beyond
the scope of its broad remedial authority. See Milliken II,
433 U. S., at 280.

Respondents argue that the District Court’s reliance upon
desegregative attractiveness is justified in light of the Dis-
trict Court’s statement that segregation has “led to white
flight from the KCMSD to suburban districts.” 1 App. 126;
see Brief for Respondents KCMSD et al. 44-45, and n. 28;
Brief for Respondents Jenkins et al. 47-49.° The lower

5Prior to 1954, Missouri mandated segregated schools for black and
white children. Jenkins v. Missouri, 593 F. Supp. 1485, 1490 (WD Mo.
1984). Immediately after the Court’s decision in Brown v. Board of Edu-
cation, 347 U. S. 483 (1954), the State’s Attorney General issued an opinion
declaring the provisions that mandated segregation unenforceable. 593
F. Supp., at 1490. In the 1954-1955 school year, 18.9% of the KCMSD’s
students were black. 807 F. 2d, at 680. The KCMSD became 30% black
in the 1961-1962 school year, 40% black in the 1965-1966 school year, and
60% black in the 1975-1976 school year. Ibid. In 1977, the KCMSD im-
plemented the 6C desegregation plan in order to ensure that each school
within the KCMSD had a minimum minority enrollment of 30%. Jenkins
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courts’ “findings” as to “white flight” are both inconsistent
internally,” and inconsistent with the typical supposition, bol-
stered here by the record evidence, that “white flight” may
result from desegregation, not de jure segregation.® The
United States, as amicus curiae, argues that the District
Court’s finding that “de jure segregation in the KCMSD
caused white students to leave the system . . . is not incon-
sistent with the district court’s earlier conclusion that the
suburban districts did nothing to cause this white flight and
therefore could not be included in a mandatory interdistrict
remedy.” Brief for United States as Amicus Curiae 19,
n. 2; see also post, at 160-164. But the District Court’s ear-
lier findings, affirmed by the Court of Appeals, were not so
limited:

“[Clontrary to the argument of [plaintiffs] that the [dis-
trict court] looked only to the culpability of the SSDs,
the scope of the order is far broader. . . . It noted that
only the schools in one district were affected and that
the remedy must be limited to that system. In examin-
ing the cause and effect issue, the court noted that ‘not
only is plaintiff’s evidence here blurred as to cause and

v. Missouri, 639 F. Supp. 19, 35 (WD Mo. 1985). Overall enrollment
in KCMSD decreased by 30% from the time that the 6C plan first was im-
plemented until 1986. Id., at 36. During the same time period, white
enrollment decreased by 44%. Ibid.

“Compare n. 4, supra, and Jenkins, 807 F. 2d, at 662 (“[NJone of the
alleged discriminatory actions committed by the State or the federal de-
fendants ha[s] caused any significant current interdistrict segregation”),
with Jenkins v. Missourt, 855 F. 2d 1295, 1302 (CA8 1988) (“These holdings
are bolstered by the district court’s findings that the preponderance of
black students in the district was due to the State and KCMSD’s constitu-
tional violations, which caused white flight”).

8“During the hearing on the liability issue in this case there was an
abundance of evidence that many residents of the KCMSD left the district
and moved to the suburbs because of the district’s efforts to integrate its
schools.” 1 App. 239; see also Scotland Neck City Bd. of Ed., 407 U. S,,
at 491 (recognizing that implementation of a desegregation remedy may
result in “white flight”).
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effect, there is no “careful delineation of the extent of
the effect.”’ . . . The district court thus dealt not only
with the issue whether the SSDs were constitutional
violators but also whether there were significant inter-
district segregative effects. ... When it did so, it made
specific findings that negate current significant interdis-
trict effects, and concluded that the requirements of
Milliken had not been met.” Jenkins v. Missouri, 807
F. 2d 657, 672 (CA8 1986) (affirming, by an equally di-
vided court, the District Court’s findings and conclusion
that there was no interdistrict violation or interdistrict
effect) (en banc).”

In Freeman, we stated that “[t]he vestiges of segregation
that are the concern of the law in a school case may be subtle
and intangible but nonetheless they must be so real that they
have a causal link to the de jure violation being remedied.”
503 U. S., at 496. The record here does not support the Dis-
trict Court’s reliance on “white flight” as a justification for a
permissible expansion of its intradistrict remedial authority
through its pursuit of desegregative attractiveness. See
Milliken I, 418 U. S., at 746; see also Dayton Bd. of Ed. v.
Brinkman, 433 U. S. 406, 417 (1977) (Dayton I).

JUSTICE SOUTER claims that our holding effectively over-
rules Hills v. Gautreaux, 425 U.S. 284 (1976). See also
Brief for American Civil Liberties Union et al. as Amict
Curiae 18-20. In Gautreaux, the Federal Department of

9JUSTICE SOUTER construes the Court of Appeals’ determination to
mean that the violations by the State and the KCMSD did not cause seg-
regation within the limits of each of the SSD’s. Post, at 163-164. But
the Court of Appeals would not have decided this question at the behest
of these plaintiffs—present and future KCMSD students—who have no
standing to challenge segregation within the confines of the SSD’s. Cf.
Lujan v. Defenders of Wildlife, 504 U. S. 555, 560-561 (1992). Ergo, the
Court of Appeals meant exactly what it said: the requirements of Milliken
I had not been met because the District Court’s specific findings “negate
current significant interdistrict effects.” Jenkins, 807 F. 2d, at 672.
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Housing and Urban Development (HUD) was found to have
participated, along with a local housing agency, in establish-
ing and maintaining a racially segregated public housing pro-
gram. 425 U.S., at 286-291. After the Court of Appeals
ordered “ ‘the adoption of a comprehensive metropolitan area
plan,”” id., at 291, we granted certiorari to consider the “per-
missibility in light of [Milliken I] of ‘inter-district relief for
discrimination in public housing in the absence of a finding
of an inter-district violation.”” Gautreaux, supra, at 292.
Because the “relevant geographic area for purposes of the
[plaintiffs’] housing options [was] the Chicago housing mar-
ket, not the Chicago city limits,” 425 U. S., at 299, we con-
cluded that “a metropolitan area remedy . . . [was] not imper-
missible as a matter of law,” id., at 306. Cf. id., at 298, n. 13
(distinguishing Milliken I, in part, because prior cases had
established that racial segregation in schools is “to be dealt
with in terms of ‘an established geographic and administra-
tive school system’”).

In Gautreaux, we did not obligate the District Court to
“subjec[t] HUD to measures going beyond the geograph-
ical or political boundaries of its violation.” Post, at 171-
172. Instead, we cautioned that our holding “should not be
interpreted as requiring a metropolitan area order.” Gau-
treaux, 425 U. S., at 306. We reversed appellate factfinding
by the Court of Appeals that would have mandated a
metropolitan-area remedy, see id., at 294-295, n. 11, and re-
manded the case back to the District Court “‘for additional
evidence and for further consideration of the issue of metro-
politan area relief,”” id., at 306.

Our decision today is fully consistent with Gautreaux. A
district court seeking to remedy an intradistrict violation
that has not “directly caused” significant interdistrict effects,
Milliken I, supra, at 744-745, exceeds its remedial authority
if it orders a remedy with an interdistrict purpose. This
conclusion follows directly from Milliken II, decided one
year after Gautreaux, where we reaffirmed the bedrock
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principle that “federal-court decrees exceed appropriate lim-
its if they are aimed at eliminating a condition that does not
violate the Constitution or does not flow from such a viola-
tion.” 433 U.S., at 282. In Milliken II, we also empha-
sized that “federal courts in devising a remedy must take
into account the interests of state and local authorities in
managing their own affairs, consistent with the Constitu-
tion.” Id., at 280-281. Gautreaux, however, involved the
imposition of a remedy upon a federal agency. See 425 U. S,
at 292, n. 9. Thus, it did not raise the same federalism
concerns that are implicated when a federal court issues a
remedial order against a State. See Milliken II, supra, at
280-281.

The District Court’s pursuit of “desegregative attractive-
ness” cannot be reconciled with our cases placing limitations
on a district court’s remedial authority. It is certainly theo-
retically possible that the greater the expenditure per pupil
within the KCMSD, the more likely it is that some unknow-
able number of nonminority students not presently attending
schools in the KCMSD will choose to enroll in those schools.
Under this reasoning, however, every increased expenditure,
whether it be for teachers, noninstructional employees,
books, or buildings, will make the KCMSD in some way more
attractive, and thereby perhaps induce nonminority students
to enroll in its schools. But this rationale is not susceptible
to any objective limitation. Cf. Milliken II, supra, at 280
(remedial decree “must be designed as nearly as possible ‘to
restore the victims of discriminatory conduct to the position
they would have occupied in the absence of such conduct’”).
This case provides numerous examples demonstrating the
limitless authority of the District Court operating under this
rationale. See, e. g., App. to Pet. for Cert. A-115 (The Dis-
trict Court has recognized that it has “provide[d] the
KCMSD with facilities and opportunities not available any-
where else in the country”); id., at A-140 (“The District has
repeatedly requested that the [District Court] provide ex-
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travagant programs based on the hopes that they will suc-
ceed in the desegregation effort”). In short, desegregative
attractiveness has been used “as the hook on which to hang
numerous policy choices about improving the quality of
education in general within the KCMSD.” Jenkins 11, 495
U. S., at 76 (KENNEDY, J., concurring in part and concurring
in judgment).

Nor are there limits to the duration of the District Court’s
involvement. The expenditures per pupil in the KCMSD
currently far exceed those in the neighboring SSD’s. 19 F.
3d, at 399 (Beam, J., dissenting from denial of rehearing en
banc) (per-pupil costs within the SSD’s, excluding capital
costs, range from $2,854 to $5,956; per-pupil costs within the
KCMSD, excluding capital costs, are $9,412); Brief for Re-
spondent KCMSD et al. 18, n. 5 (arguing that per-pupil costs
in the KCMSD, excluding capital costs, are $7,665.18). Six-
teen years after this litigation began, the District Court rec-
ognized that the KCMSD has yet to offer a viable method of
financing the “wonderful school system being built.” App.
to Pet. for Cert. A-124; cf. Milliken 11, supra, at 293 (Powell,
J., concurring in judgment) (“Thle] parties . . . have now
joined forces apparently for the purpose of extracting funds
from the state treasury”). Each additional program ordered
by the District Court—and financed by the State—to in-
crease the “desegregative attractiveness” of the school
district makes the KCMSD more and more dependent on
additional funding from the State; in turn, the greater the
KCMSD’s dependence on state funding, the greater its reli-
ance on continued supervision by the District Court. But
our cases recognize that local autonomy of school districts is
a vital national tradition, Dayton I, 433 U. S., at 410, and
that a district court must strive to restore state and local
authorities to the control of a school system operating in
compliance with the Constitution. See Freeman, 503 U. S.,
at 489; Dowell, 498 U. S., at 247.
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The District Court’s pursuit of the goal of “desegregative
attractiveness” results in so many imponderables and is so
far removed from the task of eliminating the racial identifi-
ability of the schools within the KCMSD that we believe it
is beyond the admittedly broad discretion of the District
Court. In this posture, we conclude that the District
Court’s order of salary increases, which was “grounded in
remedying the vestiges of segregation by improving the de-
segregative attractiveness of the KCMSD,” App. to Pet. for
Cert. A-90, is simply too far removed from an acceptable
implementation of a permissible means to remedy previous
legally mandated segregation. See Milliken 11, 433 U.S.,
at 280.

Similar considerations lead us to conclude that the District
Court’s order requiring the State to continue to fund the
quality education programs because student achievement
levels were still “at or below national norms at many grade
levels” cannot be sustained. The State does not seek from
this Court a declaration of partial unitary status with re-
spect to the quality education programs. Reply Brief for
Petitioners 3. It challenges the requirement of indefinite
funding of a quality education program until national norms
are met, based on the assumption that while a mandate for
significant educational improvement, both in teaching and
in facilities, may have been justified originally, its indefinite
extension is not.

Our review in this respect is needlessly complicated be-
cause the District Court made no findings in its order ap-
proving continued funding of the quality education pro-
grams. See App. to Pet. for Cert. A-69 to A-75. Although
the Court of Appeals later recognized that a determination
of partial unitary status requires “careful factfinding and de-
tailed articulation of findings,” 11 F. 3d, at 765, it declined
to remand to the District Court. Instead it attempted to
assemble an adequate record from the District Court’s state-



Cite as: 515 U. S. 70 (1995) 101

Opinion of the Court

ments from the bench and subsequent orders. Id., at 761.
In one such order relied upon by the Court of Appeals, the
District Court stated that the KCMSD had not reached any-
where close to its “maximum potential because the District
is still at or below national norms at many grade levels.”
App. to Pet. for Cert. A-131.

But this clearly is not the appropriate test to be applied
in deciding whether a previously segregated district has
achieved partially unitary status. See Freeman, supra, at
491; Dowell, 498 U. S., at 249-250. The basic task of the
District Court is to decide whether the reduction in achieve-
ment by minority students attributable to prior de jure
segregation has been remedied to the extent practicable.
Under our precedents, the State and the KCMSD are “enti-
tled to a rather precise statement of [their] obligations under
a desegregation decree.” Id., at 246. Although the District
Court has determined that “[s]egregation has caused a sys-
tem wide reduction in achievement in the schools of the
KCMSD,” 639 F. Supp., at 24, it never has identified the
incremental effect that segregation has had on minority
student achievement or the specific goals of the quality
education programs. Cf. Dayton I, supra, at 420.1°

In reconsidering this order, the District Court should
apply our three-part test from Freeman v. Pitts, supra, at
491. The District Court should consider that the State’s
role with respect to the quality education programs has been
limited to the funding, not the implementation, of those pro-
grams. As all the parties agree that improved achievement
on test scores is not necessarily required for the State to
achieve partial unitary status as to the quality education pro-
grams, the District Court should sharply limit, if not dis-
pense with, its reliance on this factor. Brief for Respond-

10To the extent that the District Court has adopted the quality educa-
tion program to further the goal of desegregative attractiveness, that goal
is no longer valid. See supra, at 91-100.



102 MISSOURI ». JENKINS

Opinion of the Court

ents KCMSD et al. 34-35; Brief for Respondents Jenkins et
al. 26. Just as demographic changes independent of de jure
segregation will affect the racial composition of student as-
signments, Freeman, 503 U. S., at 494-495, so too will nu-
merous external factors beyond the control of the KCMSD
and the State affect minority student achievement. So long
as these external factors are not the result of segregation,
they do not figure in the remedial calculus. See Spangler,
427 U. S., at 434; Swann, 402 U. S., at 22. Insistence upon
academic goals unrelated to the effects of legal segregation
unwarrantably postpones the day when the KCMSD will be
able to operate on its own.

The District Court also should consider that many goals
of its quality education plan already have been attained: the
KCMSD now is equipped with “facilities and opportunities
not available anywhere else in the country.” App. to Pet.
for Cert. A-115. KCMSD schools received an AAA rating
eight years ago, and the present remedial programs have
been in place for seven years. See 19 F. 3d, at 401 (Beam,
J., dissenting from denial of rehearing en bane). It may
be that in education, just as it may be in economics, a
“rising tide lifts all boats,” but the remedial quality educa-
tion program should be tailored to remedy the injuries suf-
fered by the victims of prior de jure segregation. See Milli-
ken II, supra, at 287. Minority students in kindergarten
through grade 7 in the KCMSD always have attended AAA-
rated schools; minority students in the KCMSD that pre-
viously attended schools rated below AAA have since re-
ceived remedial education programs for a period of up to
seven years.

On remand, the District Court must bear in mind that
its end purpose is not only “to remedy the violation” to the
extent practicable, but also “to restore state and local au-
thorities to the control of a school system that is operat-
ing in compliance with the Constitution.” Freeman, supra,
at 489.
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The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE O’CONNOR, concurring.

Because “[t]lhe mere fact that one question must be an-
swered before another does not insulate the former from
Rule 14.1(a),” Lebron v. National Railroad Passenger Cor-
poration, 513 U. S. 374, 404 (1995) (O’CONNOR, J., dissenting),
I reject the State’s contention that the propriety of the
District Court’s remedy is fairly included in the question
whether student achievement is a valid measure of partial
unitary status as to the quality education program, Brief for
Petitioners 18.

The State, however, also challenges the District Court’s
order setting salaries for all but 3 of the 5,000 persons
employed by the Kansas City, Missouri, School District
(KCMSD). In that order, the court stated: “[T]he basis for
this Court’s ruling is grounded in remedying the vestiges of
segregation by improving the desegregative attractiveness
of the KCMSD. In order to improve the desegregative at-
tractiveness of the KCMSD, the District must hire and re-
tain high quality teachers, administrators and staff.” App.
to Pet. for Cert. A-90. The question presented in the peti-
tion for certiorari asks whether the order comports with our
cases requiring that remedies “address and relate to the con-
stitutional violation and be tailored to cure the condition that
offends the Constitution,” Pet. for Cert. i. Thus, the State
asks not only whether salary increases are an appropriate
means to achieve the District Court’s goal of desegregative
attractiveness, but also whether that goal itself legitimately
relates to the predicate constitutional violation. The pro-
priety of desegregative attractiveness as a remedial pur-
pose, therefore, is not simply an issue “prior to the clearly
presented question,” Lebron, supra, at 382; it is an issue
presented in the question itself and, as such, is one that
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we appropriately and necessarily consider in answering that
question.

Beyond the plain words of the question presented, the
State’s opening brief placed respondents on notice of its ar-
gument; fully 25 of the State’s 30 pages of discussion were
devoted to desegregative attractiveness and suburban com-
parability. See Brief for Petitioners 19-45. Such focus
should not come as a surprise. At every stage of this litiga-
tion, as the Court notes, ante, at 85-86, the State has ques-
tioned whether the salary increase order exceeded the na-
ture and scope of the constitutional violation. In disposing
of the argument, the lower courts explicitly relied on the
need for desegregative attractiveness and suburban compa-
rability. See, e. g., 13 F. 3d, 1170, 1172 (CA8 1993) (“The sig-
nificant finding of the court with respect to the earlier fund-
ing order was that the salary increases were essential to
comply with the court’s desegregation orders, and that high
quality teachers, administrators, and staff must be hired to
improve the desegregative attractiveness of KCMSD”); 11
F.3d 755,767 (CA81993) (“In addition to compensating the vic-
tims, the remedy in this case was also designed to reverse
white flight by offering superior educational opportunities”).

Given the State’s persistence and the specificity of the
lower court decisions, respondents would have ignored the
State’s arguments on white flight and desegregative attrac-
tiveness at their own peril. But they did not do so, and in-
stead engaged those arguments on the merits. See Brief
for Respondents KCMSD et al. 44-49; Brief for Respondents
Jenkins et al. 41-49. Perhaps the response was not made as
artfully and completely as the dissenting Justices would like,
but it was made nevertheless; whatever the cause of re-
spondents’ supposed failure to appreciate “what was really
at stake,” post, at 139 (SOUTER, J., dissenting), it is certainly
not lack of fair notice.

Given such notice, there is no unfairness to the Court
resolving the issue. Unlike Bray v. Alexandria Women'’s
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Health Clinic, 506 U. S. 263 (1993), for example, where in
order to decide a particular question, one would have had to
“find in the complaint claims that the respondents them-
selves have admitted are not there; . . . resolve a question
not presented to, or ruled on by, any lower court; . . . revise
the rule that it is the petition for certiorari (not the brief in
opposition and later briefs) that determines the questions
presented; and . . . penalize the parties for not addressing an
issue on which the Court specifically denied supplemental
briefing,” id., at 280-281, in this case one need only read
the opinions below to see that the question of desegregative
attractiveness was presented to and passed upon by the
lower courts; the petition for certiorari to see that it was
properly presented; and the briefs to see that it was fully
argued on the merits. If it could be thought that deciding
the question in Bray presented no “unfairness” because it
“was briefed, albeit sparingly, by the parties prior to the
first oral argument,” id., at 291 (SOUTER, J., concurring in
judgment in part and dissenting in part), there should hardly
be cause to cry foul here. The Court today transgresses no
bounds of orderly adjudication in resolving a genuine dispute
that is properly presented for its decision.

On the merits, the Court’s resolution of the dispute com-
ports with Hills v. Gautreaux, 425 U. S. 284 (1976). There,
we held that there is no “per se rule that federal courts lack
authority to order parties found to have violated the Consti-
tution to undertake remedial efforts beyond the municipal
boundaries of the city where the violation occurred,” id., at
298. This holding follows from our judgment in Milliken v.
Bradley, 418 U. S. 717 (1974) (Milliken I), that an interdis-
trict remedy is permissible, but only upon a showing that
“there has been a constitutional violation within one district
that produces a significant segregative effect in another dis-
trict,” id., at 745. The per se rule that the petitioner urged
upon the Court in Gautreaux would have erected an “arbi-
trary and mechanical” shield at the city limits, 425 U. S., at
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300, and contradicted the holding in Milliken I that remedies
may go beyond the boundaries of the constitutional violator.
Gautreaux, however, does not eliminate the requirement of
Milliken I that such territorial transgression is permissible
only upon a showing that the intradistrict constitutional vio-
lation produced significant interdistrict segregative effects;
if anything, our opinion repeatedly affirmed that principle,
see Gautreauwx, supra, at 292-294, 296, n. 12. More impor-
tant for our purposes here, Gautreaux in no way contravenes
the underlying principle that the scope of desegregation
remedies, even those that are solely intradistrict, is “deter-
mined by the nature and extent of the constitutional viola-
tion.” Milliken I, supra, at 744 (citing Swann v. Charlotte-
Mecklenburg Bd. of Ed., 402 U. S. 1, 16 (1971)). Gautreaux
simply does not give federal courts a blank check to impose
unlimited remedies upon a constitutional violator.

As an initial matter, Gautreaux itself may not even have
concerned a case of interdistrict relief, at least not in the
sense that Milliken I and other school desegregation cases
have understood it. Our opinion made clear that the author-
ity of the Department of Housing and Urban Development
(HUD) extends beyond the Chicago city limits, see Gau-
treaux, 425 U. S., at 298-299, n. 14, and that HUD’s own ad-
ministrative practice treated the Chicago metropolitan area
as an undifferentiated whole, id., at 299. Thus, “[t]he rele-
vant geographic area for purposes of the respondents’ hous-
ing options is the Chicago housing market, not the Chicago
city limits.” Ibid. Because the relevant district is the
greater metropolitan area, drawing the remedial line at the
city limits would be “arbitrary and mechanical.” Id., at 300.

JUSTICE SOUTER, post, at 169-170, makes much of how
HUD phrased the question presented: whether it is appro-
priate to grant “‘inter-district relief for discrimination in
public housing in the absence of a finding of an inter-district
violation.”” Gautreaux, supra, at 292. HUD obviously
had an interest in phrasing the question thus, since doing so
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emphasizes the alleged deviation from Milliken 1. But the
Court was free to reject HUD’s characterization of the rele-
vant district, which it did:

“The housing market area ‘usually extends beyond the
city limits’ and in the larger markets ‘may extend into
several adjoining counties.” . . . An order against HUD
and CHA regulating their conduct in the greater metro-
politan area will do no more than take into account
HUD’s expert determination of the area relevant to the
respondents’ housing opportunities and will thus be
wholly commensurate with ‘the nature and extent of the
constitutional violation.”” 425 U. S., at 299-300 (quot-
ing Milliken I, supra, at 744).

In light of this explicit holding, any suggestion that
Gautreaux dispensed with the predicates of Milliken I for
interdistrict relief rings hollow.

This distinction notwithstanding, the dissent emphasizes a
footnote in Gautreaux, in which we reversed the finding by
the Court of Appeals that “either an interdistrict violation
or an interdistrict segregative effect may have been pres-
ent,” 425 U. S., at 294, n. 11, and argues that implicit in that
holding is a suggestion that district lines may be ignored
even absent a showing of interdistrict segregative effects,
post, at 173. But no footnote is an island, entire of itself,
and our statement in footnote 11 must be read in context.
As explained above, we rejected the petitioner’s categorical
suggestion that “court-ordered metropolitan area relief in
this case would be impermissible as a matter of law,” 425
U. S., at 305. But the Court of Appeals had gone too far the
other way, suggesting that the District Court had to consider
metropolitan area relief because the conditions of Milliken
I—i. e., interdistrict violation or significant interdistrict seg-
regative effects—had been established as a factual matter.
We reversed these ill-advised findings by the appellate court
in order to preserve to the District Court its proper role,
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acknowledged by the dissent, post, at 173-174, n. §, of finding
the necessary facts and exercising its discretion accordingly.
Indeed, in footnote 11 itself, we repeated the requirement of
a “significant segregative effect in another district,” Milliken
I, 418 U. S., at 745, and held that the Court of Appeals’ “un-
supported speculation falls far short of the demonstration”
required, Gautreaux, supra, at 295, n. 11. There would have
been little need to overrule the Court of Appeals expressly
on these factual matters if they were indeed irrelevant.

It is this reading of Hills v. Gautreaux—as an affirmation
of, not a deviation from, Milliken I—that the Court of Ap-
peals itself adopted in an earlier phase of this litigation:
“Milliken and Hills make clear that we may grant interdis-
trict relief only to remedy a constitutional violation by the
SSD [suburban school district], or to remedy an interdistrict
effect in the SSD caused by a constitutional violation in
KCMSD.” Jenkins v. Missourt, 807 F. 2d 657, 672 (CAS8
1986) (en banc). Perhaps Gautreaux was “mentioned only
briefly” by the respondents, post, at 174, because the case
may actually lend support to the State’s argument.

Absent Gautreaux, the dissent hangs on the semantie dis-
tinction that “the District Court did not mean by an ‘intra-
district violation’ what the Court apparently means by it
today. The District Court meant that the violation within
the KCMSD had not led to segregation outside of it, and that
no other school districts had played a part in the violation.
It did not mean that the violation had not produced effects
of any sort beyond the district.” Post, at 159. The relevant
inquiry under Milliken I and Gautreaux, however, is not
whether the intradistrict violation “produced effects of any
sort beyond the district,” but rather whether such violation
caused “significant segregative effects” across district
boundaries, Milliken I, supra, at 745. When the Court
of Appeals affirmed the District Court’s initial remedial
order, it specifically stated that the District Court “dealt not
only with the issue of whether the SSDs [suburban school
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districts] were constitutional violators but also whether
there were significant interdistrict segregative effects. . . .
When it did so, it made specific findings that negate current
significant interdistrict effects, and concluded that the re-
quirements of Milliken had not been met.” Jenkins v.
Missouri, 807 F. 2d, at 672. This holding is unambiguous.
Neither the legal responsibility for nor the causal effects
of KCMSD’s racial segregation transgressed its boundaries,
and absent such interdistrict violation or segregative effects,
Milliken and Gautreaux do not permit a regional remedial
plan.

JUSTICE SOUTER, however, would introduce a different
level of ambiguity, arguing that the District Court took a
limited view of what effects are segregative: “[W]hile white
flight would have produced significant effects in other school
districts, in the form of greatly increased numbers of white
students, those effects would not have been segregative be-
yond the KCMSD, as the departing students were absorbed
into wholly unitary systems.” Post, at 164. Even if accu-
rate, this characterization of the District Court’s findings
would be of little significance as to its authority to order
interdistrict relief. Such remedy is appropriate only “to
eliminate the interdistrict segregation directly caused by the
constitutional violation,” Milliken I, supra, at 745. What-
ever effects KCMSD’s constitutional violation may be ven-
tured to have had on the surrounding districts, those effects
would justify interdistrict relief only if they were “segrega-
tive beyond the KCMSD.”

School desegregation remedies are intended, “as all reme-
dies are, to restore the victims of discriminatory conduct to
the position they would have occupied in the absence of such
conduct.” Milliken I, 418 U.S., at 746. In the paradig-
matic case of an interdistrict violation, where district bound-
aries are drawn on the basis of race, a regional remedy is
appropriate to ensure integration across district lines. So,
too, where surrounding districts contribute to the constitu-
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tional violation by affirmative acts intended to segregate the
races—e. g., where those districts “arrangle] for white stu-
dents residing in the Detroit District to attend schools in
Oakland and Macomb Counties,” id., at 746-747. Milliken
I of course permits interdistrict remedies in these instances
of interdistrict violations. Beyond that, interdistrict reme-
dies are also proper where “there has been a constitutional
violation within one district that produces a significant seg-
regative effect in another district.” Id., at 745. Such seg-
regative effect may be present where a predominantly black
district accepts black children from adjacent districts, see
id., at 750, or perhaps even where the fact of intradis-
trict segregation actually causes whites to flee the district,
cf. Gautreaux, 425 U. S., at 295, n. 11, for example, to avoid
discriminatorily underfunded schools—and such actions
produce regional segregation along district lines. In those
cases, where a purely intradistrict violation has caused a sig-
nificant interdistrict segregative effect, certain interdistrict
remedies may be appropriate. Where, however, the segre-
gative effects of a district’s constitutional violation are con-
tained within that district’s boundaries, there is no justifica-
tion for a remedy that is interdistrict in nature and scope.

Here, where the District Court found that KCMSD
students attended schools separated by their race and that
facilities have “literally rotted,” Jenkins v. Missouri, 672
F. Supp. 400, 411 (WD Mo. 1987), it of course should order
restorations and remedies that would place previously seg-
regated black KCMSD students at par with their white
KCMSD counterparts. The District Court went further,
however, and ordered certain improvements to KCMSD as a
whole, including schools that were not previously segre-
gated; these district-wide remedies may also be justified (the
State does not argue the point here) in light of the finding
that segregation caused “a system wide reduction in student
achievement in the schools of the KCMSD,” Jenkins v. Mis-
sourt, 639 F. Supp. 19, 24 (WD Mo. 1985). Such remedies
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obviously may benefit some who did not suffer under—and,
indeed, may have even profited from—past segregation.
There is no categorical constitutional prohibition on nonvic-
tims enjoying the collateral, incidental benefits of a remedial
plan designed “to restore the victims of discriminatory con-
duct to the position they would have occupied in the absence
of such conduct.” Milliken I, 418 U.S., at 746. Thus, if
restoring KCMSD to unitary status would attract whites
into the school district, such a reversal of the white exodus
would be of no legal consequence.

What the District Court did in this case, however, and how
it transgressed the constitutional bounds of its remedial pow-
ers, was to make desegregative attractiveness the underly-
ing goal of its remedy for the specific purpose of reversing
the trend of white flight. However troubling that trend may
be, remedying it is within the District Court’s authority only
if it is “directly caused by the constitutional violation.” Id.,
at 745. The Court and the dissent attempt to reconcile the
different statements by the lower courts as to whether white
flight was caused by segregation or desegregation. See
ante, at 94-96; post, at 161-164. One fact, however, is un-
controverted. When the District Court found that KCMSD
was racially segregated, the constitutional violation from
which all remedies flow in this case, it also found that there
was neither an interdistrict violation nor significant inter-
district segregative effects. See Jenkins v. Missouri, 807
F. 2d, at 672; ante, at 96. Whether the white exodus that
has resulted in a school district that is 68% black was caused
by the District Court’s remedial orders or by natural, if un-
fortunate, demographic forces, we have it directly from the
District Court that the segregative effects of KCMSD’s
constitutional violation did not transcend its geographical
boundaries. In light of that finding, the District Court can-
not order remedies seeking to rectify regional demographic
trends that go beyond the nature and scope of the constitu-
tional violation.
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This case, like other school desegregation litigation, is con-
cerned with “the elimination of the discrimination inherent
in the dual school systems, not with myriad factors of human
existence which can cause discrimination in a multitude of
ways on racial, religious, or ethnic grounds.” Swann v.
Charlotte-Mecklenburg Bd. of Ed., 402 U. S., at 22. Those
myriad factors are not readily corrected by judicial interven-
tion, but are best addressed by the representative branches;
time and again, we have recognized the ample authority leg-
islatures possess to combat racial injustice, see, e. g., Wiscon-
sin v. Mitchell, 508 U. S. 476, 487-488 (1993); Jones v. Alfred
H. Mayer Co, 392 U. S. 409, 443-444 (1968); Katzenbach v.
Morgan, 384 U. S. 641, 651 (1966); South Carolina v. Katzen-
bach, 383 U. S. 301, 326 (1966). It is true that where such
legislative efforts classify persons on the basis of their race,
we have mandated strict judicial scrutiny to ensure that the
personal right to equal protection of the laws has not been
infringed. Richmond v. J. A. Croson Co., 488 U. S. 469, 493—
494 (1989) (plurality opinion). But it is not true that strict
serutiny is “strict in theory, but fatal in fact,” Fullilove v.
Klutznick, 448 U. S. 448, 519 (1980) (Marshall, J., concurring
in judgment); cf. post, at 121 (THOMAS, J., concurring). It is
only by applying strict scrutiny that we can distinguish be-
tween unconstitutional discrimination and narrowly tailored
remedial programs that legislatures may enact to further the
compelling governmental interest in redressing the effects
of past discrimination.

Courts, however, are different. The necessary restric-
tions on our jurisdiction and authority contained in Article
IIT of the Constitution limit the judiciary’s institutional ca-
pacity to prescribe palliatives for societal ills. The unfortu-
nate fact of racial imbalance and bias in our society, however
pervasive or invidious, does not admit of judicial intervention
absent a constitutional violation. Thus, even though the
Civil War Amendments altered the balance of authority be-
tween federal and state legislatures, see Ex parte Virginia,
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100 U. S. 339, 345 (1880), JUSTICE THOMAS cogently observes
that “what the federal courts cannot do at the federal level
they cannot do against the States; in either case, Article 111
courts are constrained by the inherent constitutional limita-
tions on their powers.” Post, at 132. Unlike Congress,
which enjoys “‘discretion in determining whether and what
legislation is needed to secure the guarantees of the Four-
teenth Amendment,”” Croson, supra, at 490 (quoting Katz-
enbach v. Morgan, supra, at 651), federal courts have no
comparable license and must always observe their limited
judicial role. Indeed, in the school desegregation context,
federal courts are specifically admonished to “take into ac-
count the interests of state and local authorities in managing
their own affairs,” Milliken v. Bradley, 433 U.S. 267, 281
(1977) (Milliken I1), in light of the intrusion into the area of
education, “where States historically have been sovereign,”
United States v. Lopez, 514 U.S. 549, 564 (1995), and “to
which States lay claim by right of history and expertise,” id.,
at 583 (KENNEDY, J., concurring).

In this case, it may be the “myriad factors of human exist-
ence,” Swann, supra, at 22, that have prompted the white
exodus from KCMSD, and the District Court cannot justify
its transgression of the above constitutional principles sim-
ply by invoking desegregative attractiveness. The Court
today discusses desegregative attractiveness only insofar as
it supports the salary increase order under review, see ante,
at 84, 89-90, and properly refrains from addressing the pro-
priety of all the remedies that the District Court has or-
dered, revised, and extended in the 18-year history of this
case. These remedies may also be improper to the extent
that they serve the same goals of desegregative attractive-
ness and suburban comparability that we hold today to be
impermissible, and, conversely, the District Court may be
able to justify some remedies without reliance on these goals.
But these are questions that the Court rightly leaves to be
answered on remand. For now, it is enough to affirm the



114 MISSOURI ». JENKINS

THOMAS, J., concurring

principle that “the nature of the desegregation remedy is to
be determined by the nature and scope of the constitutional
violation.” Milliken 11, supra, at 280.

For these reasons, I join the opinion of the Court.

JUSTICE THOMAS, concurring.

It never ceases to amaze me that the courts are so willing
to assume that anything that is predominantly black must be
inferior. Instead of focusing on remedying the harm done
to those black schoolchildren injured by segregation, the Dis-
trict Court here sought to convert the Kansas City, Missouri,
School District (KCMSD) into a “magnet district” that would
reverse the “white flight” caused by desegregation. In this
respect, I join the Court’s decision concerning the two reme-
dial issues presented for review. I write separately, how-
ever, to add a few thoughts with respect to the overall course
of this litigation. In order to evaluate the scope of the rem-
edy, we must understand the scope of the constitutional vio-
lation and the nature of the remedial powers of the federal
courts.

Two threads in our jurisprudence have produced this un-
fortunate situation, in which a District Court has taken it
upon itself to experiment with the education of the KCMSD’s
black youth. First, the court has read our cases to support
the theory that black students suffer an unspecified psycho-
logical harm from segregation that retards their mental and
educational development. This approach not only relies
upon questionable social science research rather than consti-
tutional principle, but it also rests on an assumption of black
inferiority. Second, we have permitted the federal courts to
exercise virtually unlimited equitable powers to remedy this
alleged constitutional violation. The exercise of this author-
ity has trampled upon principles of federalism and the sepa-
ration of powers and has freed courts to pursue other
agendas unrelated to the narrow purpose of precisely reme-
dying a constitutional harm.
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I
A

The mere fact that a school is black does not mean that it
is the product of a constitutional violation. A “racial imbal-
ance does not itself establish a violation of the Constitution.”
United States v. Fordice, 505 U. S. 717, 745 (1992) (THOMAS,
J., concurring). Instead, in order to find unconstitutional
segregation, we require that plaintiffs “prove all of the
essential elements of de jure segregation—that is, stated
simply, a current condition of segregation resulting from in-
tentional state action directed specifically to the [allegedly
segregated] schools.” Keyes v. School Dist. No. 1, Denver,
413 U. S. 189, 205-206 (1973) (emphasis added). “[TThe dif-
ferentiating factor between de jure segregation and so-called
de facto segregation . . . is purpose or intent to segregate.”
Id., at 208 (emphasis in original).

In the present case, the District Court inferred a continu-
ing constitutional violation from two primary facts: the exist-
ence of de jure segregation in the KCMSD prior to 1954, and
the existence of de facto segregation today. The District
Court found that in 1954, the KCMSD operated 16 segre-
gated schools for black students, and that in 1974 39 schools
in the district were more than 90% black. Desegregation
efforts reduced this figure somewhat, but the District Court
stressed that 24 schools remained “racially isolated,” that is,
more than 90% black, in 1983-1984. Jenkins v. Missouri,
593 F. Supp. 1485, 1492-1493 (WD Mo. 1984). For the Dis-
trict Court, it followed that the KCMSD had not dismantled
the dual system entirely. Id., at 1493. The District Court
also concluded that because of the KCMSD’s failure to “be-
come integrated on a system-wide basis,” the dual system
still exerted “lingering effects” upon KCMSD black stu-
dents, whose “general attitude of inferiority” produced “low
achievement . . . which ultimately limits employment oppor-
tunities and causes poverty.” Id., at 1492.
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Without more, the District Court’s findings could not have
supported a finding of liability against the State. It should
by now be clear that the existence of one-race schools is not
by itself an indication that the State is practicing segrega-
tion. See, e. g., Swann v. Charlotte-Mecklenburg Bd. of Ed.,
402 U. S. 1, 26 (1971); Pasadena City Bd. of Ed. v. Spangler,
427 U. S. 424, 435-437 (1976); Freeman v. Pitts, 503 U. S. 467,
493-494 (1992). The continuing “racial isolation” of schools
after de jure segregation has ended may well reflect volun-
tary housing choices or other private decisions. Here, for
instance, the demography of the entire KCMSD has changed
considerably since 1954. Though blacks accounted for only
18.9% of KCMSD’s enrollment in 1954, by 1983-1984 the
school district was 67.7% black. 593 F. Supp., at 1492, 1495.
That certain schools are overwhelmingly black in a district
that is now more than two-thirds black is hardly a sure sign
of intentional state action.

In search of intentional state action, the District Court
linked the State and the dual school system of 1984 in two
ways. First, the court found that “[ijn the past” the State
had placed its “imprimatur on racial discrimination.” As
the court explained, laws from the Jim Crow era created
“an atmosphere in which . . . private white individuals could
justify their bias and prejudice against blacks,” with the pos-
sible result that private realtors, bankers, and insurers en-
gaged in more discriminatory activities than would other-
wise have occurred. Id., at 1503. But the District Court
itself acknowledged that the State’s alleged encouragement
of private discrimination was a fairly tenuous basis for find-
ing liability. Ibid. The District Court therefore rested the
State’s liability on the simple fact that the State had inten-
tionally created the dual school system before 1954, and had
failed to fulfill “its affirmative duty of disestablishing a dual
school system subsequent to 1954.” Id., at 1504. According
to the District Court, the schools whose student bodies were
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more than 90% black constituted “vestiges” of the prior de
jure segregation, which the State and the KCMSD had an
obligation to eliminate. Id., at 1504, 1506. Later, in the
course of issuing its first “remedial” order, the District Court
added that a “system wide reduction in student achievement
in the schools of . . . KCMSD” was also a vestige of the prior
de jure segregation. Jenkins v. Missouri, 639 F. Supp. 19,
24 (WD Mo. 1985) (emphasis deleted).! In a subsequent
order, the District Court indicated that post-1954 “white
flight” was another vestige of the pre-1954 segregated sys-
tem. 1 App. 126.

In order for a “vestige” to supply the ground for an exer-
cise of remedial authority, it must be clearly traceable to the
dual school system. The “vestiges of segregation that are
the concern of the law in a school case may be subtle and
intangible but nonetheless they must be so real that they
have a causal link to the de jure violation being remedied.”
Freeman v. Pitts, 503 U. S., at 496. District courts must
not confuse the consequences of de jure segregation with the
results of larger social forces or of private decisions. “It is
simply not always the case that demographic forces causing
population change bear any real and substantial relation to
a de jure violation.” Ibid.; accord, id., at 501 (SCALIA, J.,
concurring); Columbus Bd. of Ed. v. Penick, 443 U. S. 449,
512 (1979) (REHNQUIST, J., dissenting); Pasadena City Bd. of
Ed. v. Spangler, supra, at 435-436. As state-enforced seg-
regation recedes further into the past, it is more likely that
“these kinds of continuous and massive demographic shifts,”
Freeman, 503 U. S., at 495, will be the real source of racial
imbalance or of poor educational performance in a school dis-

1Tt appears that the low achievement levels were never properly attrib-
uted to any discriminatory actions on the part of the State or of KCMSD.
The District Court simply found that the KCMSD’s test scores were below
national norms in reading and mathematics. 639 F. Supp., at 25. With-
out more, these statistics are meaningless.
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trict. And as we have emphasized, “[i]t is beyond the au-
thority and beyond the practical ability of the federal courts
to try to counteract” these social changes. Ibid.

When a district court holds the State liable for diserimina-
tion almost 30 years after the last official state action, it must
do more than show that there are schools with high black
populations or low test scores. Here, the District Judge did
not make clear how the high black enrollments in certain
schools were fairly traceable to the State of Missouri’s ac-
tions. I do not doubt that Missouri maintained the despica-
ble system of segregation until 1954. But I question the
District Court’s conclusion that because the State had en-
forced segregation until 1954, its actions, or lack thereof,
proximately caused the “racial isolation” of the predomi-
nantly black schools in 1984. In fact, where, as here, the
finding of liability comes so late in the day, I would think it
incumbent upon the District Court to explain how more re-
cent social or demographic phenomena did not cause the
“vestiges.” This the District Court did not do.

B

Without a basis in any real finding of intentional govern-
ment action, the District Court’s imposition of liability upon
the State of Missouri improperly rests upon a theory that
racial imbalances are unconstitutional. That is, the court
has “indulged the presumption, often irrebuttable in prac-
tice, that a presently observed [racial] imbalance has been
proximately caused by intentional state action during the
prior de jure era.” United States v. Fordice, 505 U. S., at
745 (THOMAS, J., concurring) (citing Dayton Bd. of Ed. v.
Brinkman, 443 U. S. 526, 537 (1979), and Keyes v. School
Dist. No. 1, 413 U.S., at 211). In effect, the court found
that racial imbalances constituted an ongoing constitutional
violation that continued to inflict harm on black students.
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This position appears to rest upon the idea that any school
that is black is inferior, and that blacks cannot succeed with-
out the benefit of the company of whites.

The District Court’s willingness to adopt such stereotypes
stemmed from a misreading of our earliest school desegrega-
tion case. In Brown v. Board of Education, 347 U.S. 483
(1954) (Brown I), the Court noted several psychological and
sociological studies purporting to show that de jure segrega-
tion harmed black students by generating “a feeling of inferi-
ority” in them. Seizing upon this passage in Brown I, the
District Court asserted that “forced segregation ruins atti-
tudes and is inherently unequal.” 593 F. Supp., at 1492.
The District Court suggested that this inequality continues
in full force even after the end of de jure segregation:

“The general attitude of inferiority among blacks pro-
duces low achievement which ultimately limits employ-
ment opportunities and causes poverty. While it may
be true that poverty results in low achievement regard-
less of race, it is undeniable that most poverty-level fam-
ilies are black. The District stipulated that as of 1977
they had not eliminated all the vestiges of the prior dual
system. The Court finds the inferior education in-
digenous of the state-compelled dual school system
has lingering effects in the [KCMSD].” Ibid. (citations
omitted).

Thus, the District Court seemed to believe that black stu-
dents in the KCMSD would continue to receive an “inferior
education” despite the end of de jure segregation, as long as
de facto segregation persisted. As the District Court later
concluded, compensatory educational programs were neces-
sary “as a means of remedying many of the educational prob-
lems which go hand in hand with racially isolated minority
student populations.” 639 F. Supp., at 25. Such assump-
tions and any social science research upon which they rely
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certainly cannot form the basis upon which we decide mat-
ters of constitutional principle.?

It is clear that the District Court misunderstood the mean-
ing of Brown I. Brown I did not say that “racially isolated”
schools were inherently inferior; the harm that it identified
was tied purely to de jure segregation, not de facto segrega-
tion. Indeed, Brown I itself did not need to rely upon any
psychological or social-science research in order to announce
the simple, yet fundamental, truth that the government can-
not discriminate among its citizens on the basis of race. See
McConnell, Originalism and the Desegregation Decisions, 81
Va. L. Rev. 947 (1995). As the Court’s unanimous opinion
indicated: “[I]n the field of public education the doctrine of
‘separate but equal’ has no place. Separate educational
facilities are inherently unequal.” Brown I, supra, at 495.
At the heart of this interpretation of the Equal Protection
Clause lies the principle that the government must treat citi-

2The studies cited in Brown I have received harsh criticism. See, e. g.,
Yudof, School Desegregation: Legal Realism, Reasoned Elaboration, and
Social Science Research in the Supreme Court, 42 Law & Contemp. Prob.
57, 70 (Autumn 1978); L. Graglia, Disaster by Decree: The Supreme Court
Decisions on Race and the Schools 27-28 (1976). Moreover, there simply
is no conclusive evidence that desegregation either has sparked a perma-
nent jump in the achievement scores of black children, or has remedied
any psychological feelings of inferiority black schoolchildren might have
had. See, e. g., Bradley & Bradley, The Academic Achievement of Black
Students in Desegregated Schools, 47 Rev. Educational Research 399
(1977); N. St. John, School Desegregation: Outcomes for Children (1975);
Epps, The Impact of School Desegregation on Aspirations, Self-Concepts
and Other Aspects of Personality, 39 Law & Contemp. Prob. 300 (Spring
1975). Contra, Crain & Mahard, Desegregation and Black Achievement:
A Review of the Research, 42 Law & Contemp. Prob. 17 (Summer 1978);
Crain & Mahard, The Effect of Research Methodology on Desegregation-
Achievement Studies: A Meta-Analysis, 88 Am. J. of Sociology 839 (1983).
Although the gap between black and white test scores has narrowed over
the past two decades, it appears that this has resulted more from gains in
the socioeconomic status of black families than from desegregation. See
Armor, Why is Black Educational Achievement Rising?, 108 The Public
Interest 65, 77-79 (Summer 1992).
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zens as individuals, and not as members of racial, ethnic, or
religious groups. It is for this reason that we must subject
all racial classifications to the strictest of scrutiny, which
(aside from two decisions rendered in the midst of wartime,
see Hirabayashi v. United States, 320 U. S. 81 (1943); Kore-
matsu v. United States, 323 U. S. 214 (1944)) has proven auto-
matically fatal.

Segregation was not unconstitutional because it might
have caused psychological feelings of inferiority. Public
school systems that separated blacks and provided them with
superior educational resources—making blacks “feel” supe-
rior to whites sent to lesser schools—would violate the Four-
teenth Amendment, whether or not the white students felt
stigmatized, just as do school systems in which the positions
of the races are reversed. Psychological injury or benefit is
irrelevant to the question whether state actors have engaged
in intentional discrimination—the critical inquiry for ascer-
taining violations of the Equal Protection Clause. The judi-
ciary is fully competent to make independent determinations
concerning the existence of state action without the unneces-
sary and misleading assistance of the social sciences.

Regardless of the relative quality of the schools, segrega-
tion violated the Constitution because the State classified
students based on their race. Of course, segregation addi-
tionally harmed black students by relegating them to schools
with substandard facilities and resources. But neutral poli-
cies, such as local school assignments, do not offend the Con-
stitution when individual private choices concerning work or
residence produce schools with high black populations. See
Keyes v. School Dist. No. 1, 413 U. S, at 211. The Constitu-
tion does not prevent individuals from choosing to live to-
gether, to work together, or to send their children to school
together, so long as the State does not interfere with their
choices on the basis of race.

Given that desegregation has not produced the predicted
leaps forward in black educational achievement, there is no
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reason to think that black students cannot learn as well when
surrounded by members of their own race as when they are
in an integrated environment. Indeed, it may very well be
that what has been true for historically black colleges is true
for black middle and high schools. Despite their origins in
“the shameful history of state-enforced segregation,” these
institutions can be “‘both a source of pride to blacks who
have attended them and a source of hope to black families
who want the benefits of . . . learning for their children.’”
Fordice, 505 U. S., at 748 (THOMAS, J., concurring) (citation
omitted). Because of their “distinctive histories and tradi-
tions,” ibid., black schools can function as the center and
symbol of black communities, and provide examples of inde-
pendent black leadership, success, and achievement.

Thus, even if the District Court had been on firmer ground
in identifying a link between the KCMSD’s pre-1954 de jure
segregation and the present “racial isolation” of some of the
district’s schools, mere de facto segregation (unaccompanied
by discriminatory inequalities in educational resources) does
not constitute a continuing harm after the end of de jure
segregation. “Racial isolation” itself is not a harm; only
state-enforced segregation is. After all, if separation itself
is a harm, and if integration therefore is the only way that
blacks can receive a proper education, then there must be
something inferior about blacks. Under this theory, segre-
gation injures blacks because blacks, when left on their own,
cannot achieve. To my way of thinking, that conclusion is
the result of a jurisprudence based upon a theory of black
inferiority.

This misconception has drawn the courts away from the
important goal in desegregation. The point of the Equal
Protection Clause is not to enforce strict race-mixing, but to
ensure that blacks and whites are treated equally by the
State without regard to their skin color. The lower courts
should not be swayed by the easy answers of social science,
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nor should they accept the findings, and the assumptions,
of sociology and psychology at the price of constitutional
principle.

II

We have authorized the district courts to remedy past de
jure segregation by reassigning students in order to elimi-
nate or decrease observed racial imbalances, even if pres-
ent methods of pupil assignment are facially neutral. See
Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1
(1971); Green v. School Bd. of New Kent Cty., 391 U. S. 430
(1968). The District Court here merely took this approach
to its logical next step. If racial proportions are the goal,
then schools must improve their facilities to attract white
students until the district’s racial balance is restored to the
“right” proportions. Thus, fault for the problem we correct
today lies not only with a twisted theory of racial injuries,
but also with our approach to the remedies necessary to
correct racial imbalances.

The District Court’s unwarranted focus on the psychologi-
cal harm to blacks and on racial imbalances has been only
half of the tale. Not only did the court subscribe to a theory
of injury that was predicated on black inferiority, it also
married this concept of liability to our expansive approach
to remedial powers. We have given the federal courts the
freedom to use any measure necessary to reverse problems—
such as racial isolation or low educational achievement—that
have proven stubbornly resistant to government policies.
We have not permitted constitutional principles such as
federalism or the separation of powers to stand in the way
of our drive to reform the schools. Thus, the District Court
here ordered massive expenditures by local and state author-
ities, without congressional or executive authorization and
without any indication that such measures would attract
whites back to KCMSD or raise KCMSD test scores. The
time has come for us to put the genie back in the bottle.
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A

The Constitution extends “[tlhe judicial Power of the
United States” to “all Cases, in Law and Equity, arising
under this Constitution, the Laws of the United States, and
Treaties made . . . under their Authority.” Art. III, §§1, 2.
I assume for purposes of this case that the remedial author-
ity of the federal courts is inherent in the “judicial Power,”
as there is no general equitable remedial power expressly
granted by the Constitution or by statute. As with any in-
herent judicial power, however, we ought to be reluctant to
approve its aggressive or extravagant use, and instead we
should exercise it in a manner consistent with our history
and traditions. See Chambers v. NASCO, Inc., 501 U. S. 32,
63-76 (1991) (KENNEDY, J., dissenting); Young v. United
States ex rel. Vuitton et Fils S. A., 481 U. S. 787, 815-825
(1987) (SCALIA, J., concurring in judgment).

Motivated by our worthy desire to eradicate segregation,
however, we have disregarded this principle and given the
courts unprecedented authority to shape a remedy in equity.
Although at times we have invalidated a decree as beyond
the bounds of an equitable remedy, see Milliken v. Bradley,
418 U. S. 717 (1974) (Milliken I), these instances have been
far outnumbered by the expansions in the equity power. In
United States v. Montgomery County Bd. of Ed., 395 U. S.
225 (1969), for example, we allowed federal courts to deseg-
regate faculty and staff according to specific mathematical
ratios, with the ultimate goal that each school in the system
would have roughly the same proportions of white and black
faculty. In Swann v. Charlotte-Mecklenburg Bd. of Ed.,
supra, we permitted federal courts to order busing, to set
racial targets for school populations, and to alter attendance
zones. And in Milliken v. Bradley, 433 U.S. 267 (1977)
(Milliken I1), we approved the use of remedial or compensa-
tory education programs paid for by the State.

In upholding these court-ordered measures, we indicated
that trial judges had virtually boundless discretion in craft-
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ing remedies once they had identified a constitutional viola-
tion. As Swann put it, “[olnce a right and a violation have
been shown, the scope of a district court’s equitable powers
to remedy past wrongs is broad, for breadth and flexibility
are inherent in equitable remedies.” 402 U. S., at 15. We
did say that “the nature of the violation determines the
scope of the remedy,” id., at 16, but our very next sentence
signaled how weak that limitation was: “In default by the
school authorities of their obligation to proffer acceptable
remedies, a district court has broad power to fashion a
remedy that will assure a unitary school system,” ibid.

It is perhaps understandable that we permitted the lower
courts to exercise such sweeping powers. Although we had
authorized the federal courts to work toward “a system of
determining admission to the public schools on a nonracial
basis” in Brown v. Board of Education, 349 U.S. 294, 300-
301 (1955) (Brown I1), resistance to Brown I produced little
desegregation by the time we decided Green v. School Bd.
of New Kent Cty., supra. Our impatience with the pace of
desegregation and with the lack of a good-faith effort on the
part of school boards led us to approve such extraordinary
remedial measures. But such powers should have been tem-
porary and used only to overcome the widespread resistance
to the dictates of the Constitution. The judicial overreach-
ing we see before us today perhaps is the price we now pay
for our approval of such extraordinary remedies in the past.

Our prior decision in this litigation suggested that we
would approve the continued use of these expansive powers
even when the need for their exercise had disappeared. In
Missouri v. Jenkins, 495 U. S. 33 (1990) (Jenkins I1), the Dis-
trict Court in this litigation had ordered an increase in local
property taxes in order to fund its capital improvements
plan. KCMSD, which had been ordered by the Court to
finance 25% of the plan, could not pay its share due to state
constitutional and statutory provisions placing a cap on prop-
erty taxes. Id.,at 38,41. Although we held that principles
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of comity barred the District Court from imposing the tax
increase itself (except as a last resort), we also concluded
that the court could order KCMSD to raise taxes, and could
enjoin the state laws preventing KCMSD from doing so.
With little analysis, we held that “a court order directing a
local government body to levy its own taxes is plainly a judi-
cial act within the power of a federal court.” Id., at 55.

Our willingness to unleash the federal equitable power has
reached areas beyond school desegregation. Federal courts
have used “structural injunctions,” as they are known, not
only to supervise our Nation’s schools, but also to manage
prisons, see Hutto v. Finney, 437 U.S. 678 (1978), mental
hospitals, Thomas S. v. Flaherty, 902 F. 2d 250 (CA4), cert.
denied, 498 U. S. 951 (1990), and public housing, Hills v. Gau-
treaux, 425 U. S. 284 (1976). See generally D. Horowitz, The
Courts and Social Policy 4-9 (1977). Judges have directed
or managed the reconstruction of entire institutions and
bureaucracies, with little regard for the inherent limitations
on their authority.

B

Such extravagant uses of judicial power are at odds with
the history and tradition of the equity power and the Fram-
ers’ design. The available historical records suggest that
the Framers did not intend federal equitable remedies to
reach as broadly as we have permitted. Anticipating the
growth of our modern doctrine, the Anti-Federalists criti-
cized the Constitution because it might be read to grant
broad equitable powers to the federal courts. In response,
the defenders of the Constitution “sold” the new framework
of government to the public by espousing a narrower inter-
pretation of the equity power. When an attack on the Con-
stitution is followed by an open Federalist effort to narrow
the provision, the appropriate conclusion is that the drafters
and ratifiers of the Constitution approved the more limited
construction offered in response. See McIntyre v. Ohio
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Elections Comm™, 514 U. S. 334, 367 (1995) (THOMAS, J., con-
curring in judgment).

The rise of the English equity courts as an alternative to
the rigors of the common law, and the battle between the
courts of equity and the courts of common law, is by now a
familiar tale. See T. Plucknett, A Concise History of the
Common Law 191-198, 673-694 (5th ed. 1956). By the mid-
dle of the 18th century, equity had developed into a precise
legal system encompassing certain recognized categories of
cases, such as those involving special property forms (trusts)
or those in which the common law did not provide relief
(fraud, forgery, or mistake). See 5 W. Holdsworth, History
of English Law 300-338 (1927); S. Milsom, Historical Founda-
tions of the Common Law 85-87 (1969); J. Baker, An Intro-
duction to English Legal History 93-95 (2d ed. 1979). In
this fixed system, each of these specific actions then called
for a specific equitable remedy.

Blackstone described the principal differences between
courts of law and courts of equity as lying only in the “modes
of administering justice,”—"“in the mode of proof, the mode
of trial, and the mode of relief.” 3 W. Blackstone, Commen-
taries on the Laws of England 436 (1768). As to the last, the
English jurist noted that courts of equity held a concurrent
jurisdiction when there is a “want of a more specific remedy,
than can be obtained in the courts of law.” Id., at 438.
Throughout his discussion, Blackstone emphasized that
courts of equity must be governed by rules and precedents
no less than the courts of law. “[I]f a court of equity were
still at sea, and floated upon the occasional opinion which the
judge who happened to preside might entertain of conscience
in every particular case, the inconvenience that would arise
from this uncertainty, would be a worse evil than any hard-
ship that could follow from rules too strict and inflexible.”
Id., at 440. If their remedial discretion had not been cab-
ined, Blackstone warned, equity courts would have under-
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mined the rule of law and produced arbitrary government.
“[The judiciary’s] powers would have become too arbitrary
to have been endured in a country like this, which boasts of
being governed in all respects by law and not by will.”
Ibid. (footnote omitted); see also 1 id., at 61-62.

So cautioned, the Framers approached equity with suspi-
cion. As Thomas Jefferson put it: “Relieve the judges from
the rigour of text law, and permit them, with pretorian dis-
cretion, to wander into it’s equity, and the whole legal system
becomes incertain.” 9 Papers of Thomas Jefferson 71 (J.
Boyd ed. 1954). Suspicion of judicial discretion led to criti-
cism of Article III during the ratification of the Constitution.
Anti-Federalists attacked the Constitution’s extension of the
federal judicial power to “Cases, in Law and Equity,” arising
under the Constitution and federal statutes. According to
the Anti-Federalists, the reference to equity granted federal
judges excessive discretion to deviate from the requirements
of the law. Said the “Federal Farmer,” “by thus joining the
word equity with the word law, if we mean any thing, we
seem to mean to give the judge a discretionary power.” Fed-
eral Farmer No. 15, Jan. 18, 1788, in 2 The Complete Anti-
Federalist 322 (H. Storing ed. 1981) (hereinafter Storing).
He hoped that the Constitution’s mention of equity jurisdic-
tion was not “intended to lodge an arbitrary power or discre-
tion in the judges, to decide as their conscience, their opin-
ions, their caprice, or their politics might dictate.” Id., at
322-323.4 Another Anti-Federalist, Brutus, argued that the

3 As Blackstone wrote: “[A] set of great and eminent lawyers . . . have
by degrees erected the system of relief administered by a court of equity
into a regular science, which cannot be attained without study and experi-
ence, any more than the science of law: but from which, when understood,
it may be known what remedy a suitor is entitled to expect, and by what
mode of suit, as readily and with as much precision, in a court of equity
as in a court of law.” 3 Blackstone, at 440-441.

4The Federal Farmer particularly feared the combination of equity and
law in the same federal courts: “It is a very dangerous thing to vest in
the same judge power to decide on the law, and also general powers in
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equity power would allow federal courts to “explain the con-
stitution according to the reasoning spirit of it, without being
confined to the words or letter.” Brutus No. 11, Jan. 31,
1788, id., at 419. This, predicted Brutus, would result in the
growth of federal power and the “entire subversion of the
legislative, executive and judicial powers of the individual
states.” Id., at 420. See G. McDowell, Equity and the Con-
stitution 43-44 (1982).

These criticisms provoked a Federalist response that ex-
plained the meaning of Article III’'s words. Answering the
Anti-Federalist challenge in The Federalist Papers, Alexan-
der Hamilton described the narrow role that the federal judi-
cial power would play. Initially, Hamilton conceded that the
federal courts would have some freedom in interpreting the
laws and that federal judges would have lifetime tenure.
The Federalist No. 78, p. 528 (J. Cooke ed. 1961). Nonethe-
less, Hamilton argued (as Blackstone had in describing the
English equity courts) that rules and established practices
would limit and control the judicial power: “To avoid an arbi-
trary discretion in the courts, it is indispensable that they
should be bound down by strict rules and precedents, which
serve to define and point out their duty in every particular
case that comes before them.” Id., at 529. Cf. 1 J. Story,
Commentaries on Equity Jurisprudence §§18-20, pp. 15-17
(I. Redfield 9th ed. 1866). Hamilton emphasized that “[t]he
great and primary use of a court of equity is to give relief
m extraordinary cases,” and that “the principles by which
that relief is governed are now reduced to a regular system.”
The Federalist No. 83, at 569, and n.

equity; for if the law restrain him, he is only to step into his shoes of
equity, and give what judgment his reason or opinion may dictate; we have
no precedents in this country, as yet, to regulate the divisions in equity as
in Great Britain; equity, therefore, in the supreme court for many years
will be mere discretion.” Federal Farmer No. 3, Oct. 10, 1787, in 2 Stor-
ing 244. In such a system, the Anti-Federalist writer concluded, there
would not be “a spark of freedom” to be found. Ibid.
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In response to Anti-Federalist concerns that equity would
permit federal judges an unchecked discretion, Hamilton ex-
plicitly relied upon the precise nature of the equity system
that prevailed in England and had been transplanted in
America. Equity jurisdiction was necessary, Hamilton ar-
gued, because litigation “between individuals” often would
contain claims of “fraud, accident, trust or hardship, which
would render the matter an object of equitable, rather than
of legal jurisdiction.” Id., No. 80, at 539. “In such cases,”
Hamilton concluded, “where foreigners were concerned on
either side, it would be impossible for the federal judicatories
to do justice without an equitable, as well as a legal juris-
diction.” Id., at 540. Thus, Hamilton sought to narrow the
expansive Anti-Federalist reading of inherent judicial equity
power by demonstrating that the defined nature of the Eng-
lish and colonial equity system—with its specified claims and
remedies—would continue to exist under the federal judi-
ciary. In line with the prevailing understanding of equity
at the time, Hamilton described Article I1I “equity” as a ju-
risdiction over certain types of cases rather than as a broad
remedial power. Hamilton merely repeated the well-known
principle that equity would be controlled no less by rules and
practices than was the common law.

In light of this historical evidence, it should come as no
surprise that there is no early record of the exercise of broad
remedial powers. Certainly there were no “structural in-
junctions” issued by the federal courts, nor were there any
examples of continuing judicial supervision and management
of governmental institutions. Such exercises of judicial
power would have appeared to violate principles of state sov-
ereignty and of the separation of powers as late in the day
as the turn of the century. “Born out of the desegregation
litigation in the 1950’s and 1960’s, suits for affirmative injunc-
tions were virtually unknown when the Court decided Ex
parte Young, [209 U. S. 123, 158 (1908)].” Dwyer, Pendent
Jurisdiction and the Eleventh Amendment, 75 Calif. L. Rev.
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129, 162 (1987) (footnotes omitted). Indeed, it appears that
the Framers continued to follow English equity practice well
after the Ratification. See, e.g., Robinson v. Campbell, 3
Wheat. 212, 221-223 (1818). At the very least, given the
Federalists’ public explanation during the ratification of the
federal equity power, we should exercise the power to im-
pose equitable remedies only sparingly, subject to clear rules
guiding its use.
C

Two clear restraints on the use of the equity power—fed-
eralism and the separation of powers—derive from the very
form of our Government. Federal courts should pause be-
fore using their inherent equitable powers to intrude into
the proper sphere of the States. We have long recognized
that education is primarily a concern of local authorities.
“[L]ocal autonomy of school districts is a vital national tradi-
tion.” Dayton Bd. of Ed. v. Brinkman, 433 U. S. 406, 410
(1977); see also United States v. Lopez, 514 U. S. 549, 580
(1995) (KENNEDY, J., concurring); Milliken I, 418 U.S., at
741-742; San Antonio Independent School Dist. v. Rodri-
guez, 411 U. S. 1, 50 (1973); ante, at 113 (O’CONNOR, J., con-
curring). A structural reform decree eviscerates a State’s
discretionary authority over its own program and budgets
and forces state officials to reallocate state resources and
funds to the desegregation plan at the expense of other citi-
zens, other government programs, and other institutions not
represented in court. See Dwyer, supra, at 163. When
district courts seize complete control over the schools, they
strip state and local governments of one of their most im-
portant governmental responsibilities, and thus deny their
existence as independent governmental entities.

Federal courts do not possess the capabilities of state and
local governments in addressing difficult educational prob-
lems. State and local school officials not only bear the re-
sponsibility for educational decisions, they also are better
equipped than a single federal judge to make the day-to-day
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policy, curricular, and funding choices necessary to bring a
school district into compliance with the Constitution. See
Wright v. Council of Emporia, 407 U. S. 451, 477-478 (1972)
(Burger, C. J., dissenting).” Federal courts simply cannot
gather sufficient information to render an effective decree,
have limited resources to induce compliance, and cannot seek
political and public support for their remedies. See gener-
ally P. Schuck, Suing Government 150-181 (1983). When we
presume to have the institutional ability to set effective edu-
cational, budgetary, or administrative policy, we transform
the least dangerous branch into the most dangerous one.
The separation of powers imposes additional restraints on
the judiciary’s exercise of its remedial powers. To be sure,
this is not a case of one branch of Government encroaching
on the prerogatives of another, but rather of the power of
the Federal Government over the States. Nonetheless,
what the federal courts cannot do at the federal level they
cannot do against the States; in either case, Article I1I courts
are constrained by the inherent constitutional limitations on
their powers. There simply are certain things that courts,
in order to remain courts, cannot and should not do. There

®>Certain aspects of this desegregation plan—for example, compensatory
educational programs and orders that the State pay for half of the costs—
come perilously close to abrogating the State’s Eleventh Amendment im-
munity from federal money damages awards. See Edelman v. Jordan,
415 U. S. 651, 677 (1974) (“[A] federal court’s remedial power . . . may not
include a retroactive award which requires the payment of funds from the
state treasury”). Although we held in Milliken II, 433 U. S. 267 (1977),
that such remedies did not run afoul of the Eleventh Amendment, id., at
290, it is difficult to see how they constitute purely prospective relief
rather than retrospective compensation. See P. Bator, D. Meltzer, P.
Mishkin, & D. Shapiro, Hart and Wechsler’s The Federal Courts and the
Federal System 1191-1192 (3d ed. 1988). Of course, the state treasury
inevitably must fund a State’s compliance with injunctions commanding
prospective relief, see Edelman, supra, at 668, but that does not require
a State to supply money to comply with orders that have a backward-
looking, compensatory purpose.
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is no difference between courts running school systems or
prisons and courts running Executive Branch agencies.

In this case, not only did the District Court exercise the
legislative power to tax, it also engaged in budgeting,
staffing, and educational decisions, in judgments about the
location and esthetic quality of the schools, and in adminis-
trative oversight and monitoring. These functions involve a
legislative or executive, rather than a judicial, power. See
generally Jenkins 11, 495 U. S., at 65-81 (KENNEDY, J., con-
curring in part and concurring in judgment); Nagel, Separa-
tion of Powers and the Scope of Federal Equitable Remedies,
30 Stan. L. Rev. 661 (1978). As Alexander Hamilton ex-
plained the limited authority of the federal courts: “The
courts must declare the sense of the law; and if they should
be disposed to exercise WILL instead of JUDGMENT, the
consequence would equally be the substitution of their pleas-
ure to that of the legislative body.” The Federalist No. 78,
at 526. Federal judges cannot make the fundamentally po-
litical decisions as to which priorities are to receive funds
and staff, which educational goals are to be sought, and
which values are to be taught. When federal judges under-
take such local, day-to-day tasks, they detract from the inde-
pendence and dignity of the federal courts and intrude into
areas in which they have little expertise. Cf. Mishkin, Fed-
eral Courts as State Reformers, 35 Wash. & Lee L. Rew.
949 (1978).

It is perhaps not surprising that broad equitable powers
have crept into our jurisprudence, for they vest judges with
the discretion to escape the constraints and dictates of the
law and legal rules. But I believe that we must impose
more precise standards and guidelines on the federal equita-
ble power, not only to restore predictability to the law and
reduce judicial discretion, but also to ensure that constitu-
tional remedies are actually targeted toward those who have
been injured.
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D

The dissent’s approval of the District Court’s treatment of
salary increases is typical of this Court’s failure to place lim-
its on the equitable remedial power. The dissent frames the
inquiry thus: “The only issue, then, is whether the salary
increases ordered by the District Court have been reason-
ably related to achieving” the goal of remedying a system-
wide reduction in student achievement, “keeping in mind the
broad discretion enjoyed by the District Court in exercising
its equitable powers.” Post, at 155. In response to its
question, the dissent concludes that “it is difficult to see how
the District Court abused its discretion” in either the 1992
or 1993 orders, ibid., and characterizes the lower court’s
orders as “beyond reproach,” post, at 1568. When the stand-
ard of review is as vague as whether “federal-court decrees
. . . directly address and relate to the constitutional viola-
tion,” Muilliken 11, 433 U. S., at 281-282, it is difficult to ever
find a remedial order “unreasonable.” Such criteria provide
district courts with little guidance, and provide appellate
courts few principles with which to review trial court deci-
sions. If the standard reduces to what one believes is a
“fair” remedy, or what vaguely appears to be a good “fit”
between violation and remedy, then there is little hope of
imposing the constraints on the equity power that the Fram-
ers envisioned and that our constitutional system requires.

Contrary to the dissent’s conclusion, the District Court’s
remedial orders are in tension with two commonsense prin-
ciples. First, the District Court retained jurisdiction over
the implementation and modification of the remedial decree,
instead of terminating its involvement after issuing its rem-
edy. Although briefly mentioned in Brown II as a tempo-
rary measure to overcome local resistance to desegregation,
349 U. S., at 301 (“During this period of transition, the courts
will retain jurisdiction”), this concept of continuing judicial
involvement has permitted the District Courts to revise
their remedies constantly in order to reach some broad, ab-
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stract, and often elusive goal. Not only does this approach
deprive the parties of finality and a clear understanding of
their responsibilities, but it also tends to inject the judiciary
into the day-to-day management of institutions and local poli-
cies—a function that lies outside of our Article III compe-
tence. Cf. Fuller, The Forms and Limits of Adjudication, 92
Harv. L. Rev. 353 (1978).

Much of the District Court’s overreaching in this case oc-
curred because it employed this hit-or-miss method to shape,
and reshape, its remedial decree.® Using its authority of
continuing jurisdiction, the court pursued its goal of decreas-
ing “racial isolation” regardless of the cost or of the difficul-
ties of engineering demographic changes. Wherever possi-
ble, district courts should focus their remedial discretion on
devising and implementing a unified remedy in a single de-
cree. This method would still provide the lower courts with

6 First, the District Court set out to achieve some unspecified levels of
racial balance in the KCMSD schools and to raise the test scores of the
school districts as a whole. 639 F. Supp. 19, 24, 38 (WD Mo. 1985). In
order to achieve that goal, the court ordered quality education programs
to address the “system wide reduction in student achievement” caused by
segregation, even though the court never specified how or to what extent
the dual system had actually done so. Id., at 46-51. After the State had
spent $220 million and KCMSD had achieved a AAA rating, see ante, at
75-76, the District Court decided that even further measures were needed.
In 1986, it ordered a massive magnet school and capital improvement plan
to attract whites into KCMSD. 1 App. 130-193. In 1987, the District
Court decided that KCMSD needed better instructional staff and ordered
salary assistance for teachers. Amnte, at 78. In 1992, the District Court
found that KCMSD was having trouble attracting faculty and staff, and
ordered a round of salary increases for virtually all employees. Ante, at
80. Every year the District Court holds a proceeding to review budget
proposals and educational policies for KCMSD, and it has formed a “deseg-
regation monitoring committee” to assess the implementation of its de-
crees. One need only review the District Court’s first remedial order in
1984 to comprehend the level of detail with which it has made decisions
concerning construction, facilities, staffing, and educational policy. 639
F. Supp. 19; see also Missouri v. Jenkins, 495 U.S. 33, 60-61 (1990)
(KENNEDY, J., concurring in part and concurring in judgment).
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substantial flexibility to tailor a remedy to fit a violation, and
courts could employ their contempt power to ensure compli-
ance. To ensure that they do not overstep the boundaries
of their Article III powers, however, district courts should
refrain from exercising their authority in a manner that sup-
plants the proper sphere reserved to the political branches,
who have a coordinate duty to enforce the Constitution’s dic-
tates, and to the States, whose authority over schools we
have long sought to preserve. Only by remaining aware of
the limited nature of its remedial powers, and by giving the
respect due to other governmental authorities, can the judi-
ciary ensure that its desire to do good will not tempt it into
abandoning its limited role in our constitutional Government.
Second, the District Court failed to target its equitable
remedies in this case specifically to cure the harm suffered
by the victims of segregation. Of course, the initial and
most important aspect of any remedy will be to eliminate
any invidious racial distinctions in matters such as student
assignments, transportation, staff, resource allocation, and
activities. This element of most desegregation decrees is
fairly straightforward and has not produced many examples
of overreaching by the district courts. It is the “compensa-
tory” ingredient in many desegregation plans that has
produced many of the difficulties in the case before us.
Having found that segregation “has caused a system wide
reduction in student achievement in the schools of the
KCMSD,” 639 F. Supp., at 24, the District Court ordered
the series of magnet school plans, educational programs, and
capital improvements that the Court criticizes today because
of their interdistrict nature. In ordering these programs,
the District Court exceeded its authority by benefiting those
who were not victims of discriminatory conduct. KCMSD
as a whole may have experienced reduced achievement lev-
els, but raising the test scores of the entire district is a goal
that is not sufficiently tailored to restoring the victims of
segregation to the position they would have occupied absent
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diserimination. A school district cannot be discriminated
against on the basis of its race, because a school district has
no race. It goes without saying that only individuals can
suffer from discrimination, and only individuals can receive
the remedy.

Of course, a district court may see fit to order necessary
remedies that have the side effect of benefiting those who
were not victims of segregation. But the court cannot order
broad remedies that indiscriminately benefit a school district
as a whole, rather than the individual students who suffered
from discrimination. Not only do such remedies tend to in-
dicate “efforts to achieve broader purposes lying beyond” the
scope of the violation, Swann, 402 U. S., at 22, but they also
force state and local governments to work toward the benefit
of those who have suffered no harm from their actions.

To ensure that district courts do not embark on such broad
initiatives in the future, we should demand that remedial de-
crees be more precisely designed to benefit only those who
have been victims of segregation. Race-conscious remedies
for discrimination not only must serve a compelling govern-
mental interest (which is met in desegregation cases), but
also must be narrowly tailored to further that interest. See
Richmond v. J. A. Croson Co., 488 U. S. 469, 509-510 (1989)
(plurality opinion). In the absence of special circumstances,
the remedy for de jure segregation ordinarily should not in-
clude educational programs for students who were not in
school (or were even alive) during the period of segregation.
Although I do not doubt that all KCMSD students benefit
from many of the initiatives ordered by the court below, it is
for the democratically accountable state and local officials to
decide whether they are to be made available even to those
who were never harmed by segregation.

III

This Court should never approve a State’s efforts to deny
students, because of their race, an equal opportunity for an
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education. But the federal courts also should avoid using
racial equality as a pretext for solving social problems that
do not violate the Constitution. It seems apparent to me
that the District Court undertook the worthy task of provid-
ing a quality education to the children of KCMSD. As far
as I can tell, however, the District Court sought to bring
new funds and facilities into the KCMSD by finding a consti-
tutional violation on the part of the State where there was
none. Federal courts should not lightly assume that States
have caused “racial isolation” in 1984 by maintaining a segre-
gated school system in 1954. We must forever put aside the
notion that simply because a school district today is black, it
must be educationally inferior.

Even if segregation were present, we must remember that
a deserving end does not justify all possible means. The
desire to reform a school district, or any other institution,
cannot so captivate the judiciary that it forgets its constitu-
tionally mandated role. Usurpation of the traditionally local
control over education not only takes the judiciary beyond
its proper sphere, it also deprives the States and their
elected officials of their constitutional powers. At some
point, we must recognize that the judiciary is not omniscient,
and that all problems do not require a remedy of constitu-
tional proportions.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The Court’s process of orderly adjudication has broken
down in this case. The Court disposes of challenges to only
two of the District Court’s many discrete remedial orders by
declaring that the District Court erroneously provided an
interdistrict remedy for an intradistrict violation. In doing
so, it resolves a foundational issue going to one element of
the District Court’s decree that we did not accept for review
in this case, that we need not reach in order to answer the
questions that we did accept for review, and that we specifi-
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cally refused to consider when it was presented in a prior
petition for certiorari. Since, under these circumstances,
the respondent school district and pupils naturally came to
this Court without expecting that a fundamental premise of
a portion of the District Court’s remedial order would be-
come the focus of the case, the essence of the Court’s mis-
judgment in reviewing and repudiating that central premise
lies in its failure to have warned the respondents of what
was really at stake. This failure lulled the respondents into
addressing the case without sufficient attention to the foun-
dational issue, and their lack of attention has now infected
the Court’s decision.

No one on the Court has had the benefit of briefing and
argument informed by an appreciation of the potential
breadth of the ruling. The deficiencies from which we suffer
have led the Court effectively to overrule a unanimous con-
stitutional precedent of 20 years’ standing, which was not
even addressed in argument, was mentioned merely in pass-
ing by one of the parties, and discussed by another of them
only in a misleading way.

The Court’s departures from the practices that produce
informed adjudication would call for dissent even in a simple
case. But in this one, with a trial history of more than 10
years of litigation, the Court’s failure to provide adequate
notice of the issue to be decided (or to limit the decision to
issues on which certiorari was clearly granted) rules out any
confidence that today’s result is sound, either in fact or in
law.

I

In 1984, 30 years after our decision in Brown v. Board of
Education, 347 U. S. 483 (1954), the District Court found that
the State of Missouri and the Kansas City, Missouri, School
District (KCMSD) had failed to reform the segregated
scheme of public school education in the KCMSD, previously
mandated by the State, which had required black and white
children to be taught separately according to race. Jenkins
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v. Missouri, 593 F. Supp. 1485, 1490-1494, 1503-1505 (WD
Mo. 1984).! After Brown, neither the State nor the KCMSD
moved to dismantle this system of separate education “root
and branch,” id., at 1505, despite their affirmative obligation
to do that under the Constitution. Green v. School Bd. of
New Kent Cty., 391 U. S. 430, 437-438 (1968). “Instead, the
[KCMSD] chose to operate some completely segregated
schools and some integrated ones,” Jenkins, 593 F. Supp.,
at 1492, using devices like optional attendance zones and lib-
eral transfer policies to “allo[w] attendance patterns to con-
tinue on a segregated basis.” Id., at 1494. Consequently,
on the 20th anniversary of Brown in 1974, 39 of the 77 schools
in the KCMSD had student bodies that were more than 90
percent black, and 80 percent of all black schoolchildren in
the KCMSD attended those schools. 593 F. Supp., at 1492-
1493. Ten years later, in the 1983-1984 school year, 24
schools remained racially isolated with more than 90 percent
black enrollment. Id., at 1493. Because the State and the
KCMSD intentionally created this segregated system of edu-
cation, and subsequently failed to correct it, the District
Court concluded that the State and the district had “de-
faulted in their obligation to uphold the Constitution.” Id.,
at 1505.

Neither the State nor the KCMSD appealed this finding of
liability, after which the District Court entered a series of
remedial orders aimed at eliminating the vestiges of segrega-

!In related litigation about the schools of St. Louis, the Eighth Circuit
has noted that “[blefore the Civil War, Missouri prohibited the creation of
schools to teach reading and writing to blacks. Act of February 16, 1847,
§1, 1847 Mo. Laws 103. State-mandated segregation was first imposed in
the 1865 Constitution, Article IX §2. It was reincorporated in the Mis-
souri Constitution of 1945: Article IX specifically provided that separate
schools were to be maintained for ‘white and colored children.” In 1952,
the Missouri Supreme Court upheld the constitutionality of Article IX
under the United States Constitution. Article IX was not repealed until
1976.”  Liddell v. Missouri, 731 F. 2d 1294, 1305-1306 (CA8 1984) (case
citations and footnote omitted).
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tion. Since the District Court found that segregation had
caused, among other things, “a system wide reduction in stu-
dent achievement in the schools of the KCMSD,” Jenkins v.
Missouri, 639 F. Supp. 19, 24 (WD Mo. 1985) (emphasis in
original), it ordered the adoption, starting in 1985, of a series
of remedial programs to raise educational performance. As
the Court recognizes, the District Court acted well within
the bounds of its equitable discretion in doing so, ante, at 90,
101; in Milliken v. Bradley, 433 U. S. 267 (1977) (Milliken
11), we held that a district court is authorized to remedy all
conditions flowing directly from the constitutional violations
committed by state or local officials, including the educa-
tional deficits that result from a segregated school system
(programs aimed to correct those deficits are therefore fre-
quently referred to as Mzilliken II programs). Id., at 281-
283. Nor was there any objection to the District Court’s
orders from the State and the KCMSD, who agreed that it
was “‘appropriate to include a number of properly targeted
educational programs in [the] desegregation plan,’” Jenkins,
639 F. Supp., at 24 (quoting from the State’s desegregation
proposal). They endorsed many of the initiatives directed
at improving student achievement that the District Court
ultimately incorporated into its decree, including those call-
ing for the attainment of AAA status for the KCMSD (a
designation, conferred by the State Department of Elemen-
tary and Secondary Education upon consideration of a lim-
ited number of criteria, indicating “that a school system
quantitatively and qualitatively has the resources necessary
to provide minimum basic education to its students,” id., at
26), full day kindergarten, summer school, tutoring before
and after school, early childhood development, and reduction
in class sizes. Id., at 24-26.

Between 1985 and 1987 the District Court also ordered the
implementation of a magnet school concept, 1 App. 131-133
(Order of Nov. 12, 1986), and extensive capital improvements
to the schools of the KCMSD. Jenkins v. Missouri, 672
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F. Supp. 400, 405-408 (WD Mo. 1987); 1 App. 133-134 (Order
of Nov. 12, 1986); Jenkins, 639 F. Supp., at 39-41. The Dis-
trict Court found that magnet schools would not only serve
to remedy the deficiencies in student achievement in the
KCMSD, but would also assist in desegregating the district
by attracting white students back into the school system.
See, e.g., 1 App. 118 (Order of June 16, 1986) (“[Clommit-
ment, when coupled with quality planning and sufficient re-
sources can result in the establishment of magnet schools
which can attract non-minority enrollment as well as be an
integral part of district-wide improved student achieve-
ment”); see also Jenkins v. Missouri, 855 F. 2d 1295, 1301
(CA8 1988) (“The foundation of the plans adopted was the
idea that improving the KCMSD as a system would at the
same time compensate the blacks for the education they had
been denied and attract whites from within and without the
KCMSD to formerly black schools”).

The District Court, finding that the physical facilities in
the KCMSD had “literally rotted,” Jenkins, 672 F. Supp., at
411, similarly grounded its orders of capital improvements in
the related remedial objects of improving student achieve-
ment and desegregating the KCMSD. Jenkins, 639 F.
Supp., at 40 (“The improvement of school facilities is an im-
portant factor in the overall success of this desegregation
plan. Specifically, a school facility which presents safety and
health hazards to its students and faculty serves both as an
obstacle to education as well as to maintaining and attracting
non-minority enrollment. Further, conditions which impede
the creation of a good learning climate, such as heating defi-
ciencies and leaking roofs, reduce the effectiveness of the
quality education components contained in this plan”); see
also Jenkins, 855 F. 2d, at 1305 (“[TThe capital improvements
[are] required both to improve the education available to the
victims of segregation as well as to attract whites to the
schools”).
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As a final element of its remedy, in 1987 the District Court
ordered funding for increases in teachers’ salaries as a step
toward raising the level of student achievement. “[I]t is
essential that the KCMSD have sufficient revenues to fund
an operating budget which can provide quality education,
including a high quality faculty.” Jenkins, 672 F. Supp.,
at 410. Neither the State nor the KCMSD objected to in-
creases in teachers’ salaries as an element of the comprehen-
sive remedy, or to this cost as an item in the desegregation
budget.

In 1988, however, the State went to the Eighth Circuit
with a broad challenge to the District Court’s remedial con-
cept of magnet schools and to its orders of capital improve-
ments (though it did not appeal the salary order), arguing
that the District Court had run afoul of Milliken v. Bradley,
418 U. S. 717 (1974) (Milliken 1), by ordering an interdistrict
remedy for an intradistrict violation. The Kighth Circuit
rejected the State’s position, Jenkins, 855 F. 2d 1295, and in
1989 the State petitioned for certiorari.

The State’s petition presented two questions for review,
one challenging the District Court’s authority to order a
property tax increase to fund its remedial program, the other
going to the legitimacy of the magnet school concept at the
very foundation of the Court’s desegregation plan:

“For a purely intradistrict violation, the courts below
have ordered remedies—costing hundreds of millions of
dollars—with the stated goals of attracting more non-
minority students to the school district and making pro-
grams and facilities comparable to those in neighboring
distriets . . ..

“The questio[n] presented [is] . . . .

“. . . Whether a federal court, remedying an intra-
district violation under Brown v. Board of Education,
347 U. S. 483 (1954), may
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“a) impose a duty to attract additional non-minority
students to a school district, and

“b) require improvements to make the district schools
comparable to those in surrounding districts.” Pet. for
Cert. in Missouri v. Jenkins, O. T. 1988, No. 88-1150, p. i.

We accepted the taxation question, and decided that while
the District Court could not impose the tax measure itself,
it could require the district to tax property at a rate ade-
quate to fund its share of the costs of the desegregation rem-
edy. Missouri v. Jenkins, 495 U. S. 33, 50-58 (1990). If we
had accepted the State’s broader, foundational question
going to the magnet school concept, we could also have made
an informed decision on whether that element of the District
Court’s remedial scheme was within the limits of the Court’s
equitable discretion in response to the constitutional viola-
tion found. Each party would have briefed the question
fully and would have identified in some detail those items in
the record bearing on it. But none of these things hap-
pened. Instead of accepting the foundational question in
1989, we denied certiorari on it. Missouri v. Jenkins, 490
U. S. 1034.

The State did not raise that question again when it re-
turned to this Court with its 1994 petition for certiorari,
which led to today’s decision. Instead, the State presented,
and we agreed to review, these two questions:

“l. Whether a remedial educational desegregation pro-
gram providing greater educational opportunities to vic-
tims of past de jure segregation than provided anywhere
else in the country nonetheless fails to satisfy the Four-
teenth Amendment (thus precluding a finding of partial
unitary status) solely because student achievement in
the District, as measured by results on standardized test
scores, has not risen to some unspecified level?

“2. Whether a federal court order granting salary in-
creases to virtually every employee of a school district—
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including non-instructional personnel—as a part of a
school desegregation remedy conflicts with applicable
decisions of this court which require that remedial com-
ponents must directly address and relate to the constitu-
tional violation and be tailored to cure the condition that
offends the Constitution?” Pet. for Cert. i.

These questions focus on two discrete issues: the extent to
which a district court may look at students’ test scores in
determining whether a school district has attained partial
unitary status as to its Milltken II educational programs,
and whether the particular salary increases ordered by the
District Court constitute a permissible component of its
remedy.

The State did not go beyond these discrete issues, and it
framed no broader, foundational question about the validity
of the District Court’s magnet concept. The Court decides,
however, that it can reach that question of its own initiative,
and it sees no bar to this course in the provision of this
Court’s Rule 14.1 that “[o]nly the questions set forth in the
petition, or fairly included therein, will be considered . . ..”
Ante, at 84-85. The broader issue, the Court claims, is
“fairly included” in the State’s salary question. But that
claim does not survive scrutiny.

The standard under Rule 14.1 is quite simple: as the Court
recognizes, we have held that an issue is fairly compre-
hended in a question presented when the issue must be re-
solved in order to answer the question. See ibid., cit-
ing Procunier v. Navarette, 434 U. S. 555, 560, n. 6 (1978);
United States v. Mendenhall, 446 U. S. 544, 551-552, n. 5
(1980). That should be the end of the matter here, since
the State itself concedes that we can answer its salary and
test-score questions without addressing the soundness of the
magnet element of the District Court’s underlying remedial
scheme, see Brief for Petitioners 18 (“each question [pre-
sented] can be dealt with on its own terms . ..”). While the
Court ignores that concession, it is patently correct. There
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is no reason why we cannot take the questions as they come
to us; assuming the validity of the District Court’s basic
remedial concept, we can determine the significance of test
scores and assess the salary orders in relation to that
concept.

Of course, as we understand necessity in prudential mat-
ters like this, it comes in degrees, and I would not deny that
sometimes differing judgments are possible about the need
to go beyond a question as originally accepted. But this
is not even arguably such a case. It is instead a case that
presents powerful reasons to confine discussion to the
questions taken.?

Quite naturally, the respondents here chose not to devote
any significant attention to a question not raised, and they
presumably had no reason to designate for printing those
portions of the record bearing on an issue not apparently
before us. And while respondents seemingly gave some
thought to the bare possibility that the Court would choose

2JusTICE O’CONNOR suggests that I am saying something inconsistent
with the position I took in Bray v. Alexandria Women’s Health Clinic,
506 U. S. 263 (1993), see ante, at 105, but her claim rests on a misunder-
standing of my position in that case. I did not think that in Bray we could
reach the question whether respondents’ claims fell within the “prevention
clause” of 42 U. S. C. §1985(3) simply because the question “‘was briefed,
albeit sparingly, by the parties prior to the first oral argument.”” Ante,
at 105. Rather, I said that “[t]he applicability of the prevention clause is
fairly included within the questions presented, especially as restated by
respondents . . ..” Bray, supra, at 290 (SOUTER, J., concurring in judg-
ment in part and dissenting in part). Thus the question was literally
before us (as JUSTICE O’CONNOR believes the foundational question is be-
fore us under the second of the State’s questions). What is not debatable
is that Bray was not preceded by prior litigation indicating we would not
consider the “prevention clause” issue, whereas this case was preceded by
a refusal to take the very foundational issue that JUSTICE O’CONNOR ar-
gues is within the literal terms of the second question focusing on salaries.
See supra, at 143-144. 1 obviously thought the Court was wrong to re-
ject supplemental briefing on the prevention clause, but that rejection was
a far cry from refusing to take the issue.
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to deal with the discrete questions by going beyond them to
a more comprehensive underlying issue, they were entitled
to reject that possibility as a serious one for the very reason
that the Court had already, in 1989, expressly refused to con-
sider that foundational issue when the State expressly at-
tempted to raise it. Our deliberate refusal to entertain so
important an issue is and ought to be a reasonable basis to
infer that we will not subsequently allow it to be raised on
our own motion without saying so in advance and giving no-
tice to a party whose interests might be adversely affected.

Thus the Court misses the point when it argues that the
foundational issue is in a sense antecedent to the specific
ones raised, and that those can be answered by finding error
in some element of the underlying remedial scheme. Even
if the Court were correct that the foundational issue could
be reached under Rule 14.1, the critical question surely is
whether that issue may fairly be decided without clear warn-
ing, at the culmination of a course of litigation in which this
Court has specifically refused to consider the issue and given
no indication of any subsequent change of mind. The an-
swer is obviously no. And the Court’s claim of necessity
rings particularly hollow when one considers that if it really
were essential to decide the foundational issue to address the
two questions that are presented, the Court could give notice
to the parties of its intention to reach the broader issue, and
allow for adequate briefing and argument on it. And yet
the Court does none of that, but simply decides the issue
without any warning to respondents.

If there is any doubt about the lack of fairness and pru-
dence displayed by the Court, it should disappear upon
seeing two things: first, how readily the questions presented
can be answered on their own terms, without giving any
countenance to the State’s now successful attempt to “ ‘smug-
gl[e] additional questions into a case after we grant[ed] cer-
tiorari,”” Izumi Seimitsu Kogyo Kabushiki Kaisha v. U. S.
Philips Corp., 510 U. S. 27, 34 (1993), quoting Irvine v. Cali-
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fornia, 347 U. S. 128, 129 (1954) (plurality opinion of Jackson,
J.); and, second, how the Court’s decision to go beyond those
questions to address an issue not adequately briefed or ar-
gued by one set of parties leads it to render an opinion
anchored in neither the findings and evidence contained in
the record, nor in controlling precedent, which is squarely
at odds with the Court’s holding today.

II
A

The test-score question as it comes to us is one of word
play, not substance. While the Court insists that the Dis-
trict Court’s Order of June 17, 1992 (the only order relevant
to the test-score question on review here), “requirfed] the
State to continue to fund the quality education programs be-
cause student achievement levels [in the KCMSD] were still
‘at or below national norms at many grade levels’ . ..,” ante,
at 100; see also ante, at 73, that order contains no discussion
at all of student achievement levels in the KCMSD in com-
parison to national norms, and in fact does not explicitly ad-
dress the subject of partial unitary status. App. to Pet. for
Cert. A-69 to A-75. The reference to test scores “at or
below national norms” comes from an entirely different and
subsequent order of the District Court (dated Apr. 16, 1993)
which is not under review. Its language presumably would
not have been quoted to us, if the Court of Appeals’s opinion
affirming the District Court’s June 17, 1992, order had not
canvassed subsequent orders and mentioned the District
Court’s finding of fact that the “KCMSD is still at or below
national norms at many grade levels,” 11 F. 3d 755, 762
(CA8 1994), citing Order of Apr. 16, 1993, App. to Pet. for
Cert. A-130. In any event, what is important here is that
none of the District Court’s or Court of Appeals’s opinions
or orders requires a certain level of test scores before uni-
tary status can be found, or indicates that test scores are the
only thing standing between the State and a finding of uni-
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tary status as to the KCMSD’s Milliken II programs. In-
deed, the opinion concurring in the denial of rehearing en
banc below (not mentioned by the Court, although it is cer-
tainly more probative of the governing law in the Eighth
Circuit than the dissenting opinion on which the Court does
rely) expressly disavows any dispositive role for test scores:

“The dissent accepts, at least in part, the State’s argu-
ment that the district court adopted a student achieve-
ment goal, measured by test scores, as the only basis
for determining whether past discrimination has been
remedied. . . . When we deal with student achievement
in a quality education program in the context of reliev-
ing a school district of court supervision, test results
must be considered. Test scores, however, must be only
one factor in the equation. Nothing in this court’s opin-
ion, the district court’s opinion, or the testimony of
KCMSD’s witnesses indicates that test results were the
only criteria used in denying the State’s claim that its
obligation for the quality education programs should be
ended by a declaration they are unitary.” 19 F. 3d 393,
395 (1994) (Gibson, J., concurring in denial of rehearing
en banc).

If, then, test scores do not explain why there was no find-
ing of unitary status as to the Milliken II programs, one
may ask what does explain it. The answer is quite straight-
forward. The Court of Appeals refused to order the Dis-
trict Court to enter a finding of partial unitary status as
to the KCMSD’s Milliken II programs (and apparently, the
District Court did not speak to the issue itself) simply be-
cause the State did not attempt to make the showing re-
quired for that relief. As the Court recognizes, ante, at 88—
89, we have established a clear set of procedures to be
followed by governmental entities seeking the partial termi-
nation of a desegregation decree. In Freeman v. Pitts, 503
U. S. 467 (1992), we held that “[t]he duty and responsibility
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of a school district once segregated by law is to take all steps
necessary to eliminate the vestiges of the unconstitutional
de jure system.” Id., at 485. Accordingly, before a district
court may grant a school district (or other governmental en-
tity) partial release from a desegregation decree, it must first
consider “whether there has been full and satisfactory com-
pliance with the decree in those aspects of the system where
supervision is to be withdrawn . ...” Id., at 491. Full and
satisfactory compliance, we emphasized in Freeman, is to be
measured by “‘whether the vestiges of past discrimination
ha[ve] been eliminated to the extent practicable.”” Id., at
492, quoting Board of Ed. of Oklahoma City Public Schools
v. Dowell, 498 U. S. 237, 249-250 (1991). The district court
must then consider “whether retention of judicial control is
necessary or practicable to achieve compliance with the de-
cree in other facets of the school system; and whether the
school district [or other governmental entity] has demon-
strated, to the public and to the parents and students of the
once disfavored race, its good-faith commitment to the whole
of the court’s decree and to those provisions of the law and
the Constitution that were the predicate for judicial in-
tervention in the first instance.” 503 U.S., at 491. The
burden of showing that these conditions to finding partial
unitary status have been met rests (as one would expect)
squarely on the constitutional violator who seeks relief from
the existing remedial order. Id., at 494.

While the Court recognizes the three-part showing that
the State must make under Freeman in order to get a finding
of partial unitary status, ante, at 88-89, it fails to acknowl-
edge that the State did not even try to make a Freeman
showing in the litigation leading up to the District Court’s
Order of June 17, 1992. The District Court’s order was trig-
gered not by a motion for partial unitary status filed by the
State, but by a motion filed by the KCMSD for approval of
its desegregation plan for the 1992-1993 school year. See
App. to Pet. for Cert. A-69. While the State’s response to
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that motion suggested that the District Court should enter
a finding of partial unitary status as to the district’s Milliken
Il component of its decree, State’s Response to KCMSD
Motion for Approval of Desegregation Plan for 1992-1993,
pp. 1-20 (hereinafter State’s Response), the State failed even
to allege its compliance with two of the three prongs of the
Freeman test.

The State did not claim that implementation of the Mzilli-
ken II component of the decree had remedied the reduction
in student achievement in the KCMSD to the extent practi-
cable; it simply argued that various Milliken II programs
had been implemented. State’s Response 9-17. Accord-
ingly, in the hearings held by the District Court on the
KCMSD’s motion, the State’s expert witness testified only
that the various Milliken II programs had been imple-
mented and had increased educational opportunity in the dis-
trict. 2 App. 439-483. With the exception of the “effective
schools” program, he said nothing about the effects of those
programs on student achievement, and in fact admitted on
cross-examination that he did not have an opinion as to
whether the programs had remedied to the extent practica-
ble the reduction in student achievement caused by the seg-
regation in the KCMSD.

“Q: Dr. Stewart, do you, testifying on behalf of the State
... have an opinion as to whether or not the educational
deficits that you acknowledged were vestiges of the
prior segregation have been eliminated to the extent
practicable in the Kansas City School District?

“A: No, that’s not the purpose of my testimony, Mr.
Benson.” Id., at 483.

Nor did the State focus on its own good faith in complying
with the District Court’s decree; it emphasized instead the
district’s commitment to the decree and to the constitutional
provisions on which the decree rested. State’s Response 8.
The State, indeed, said nothing to contradict the very find-
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ings made elsewhere by the District Court that have called
the State’s own commitment to the success of the decree into
question. See, e.g., 1 App. 136 (Order of Nov. 12, 1986)
(“[Dluring the course of this lawsuit the Court has not been
informed of one affirmative act voluntarily taken by the Ex-
ecutive Department of the State of Missouri or the Missouri
General Assembly to aid a school district that is involved in
a desegregation program”); see also App. to Pet. for Cert.
A-123 (Order of Apr. 16, 1993) (“The State, also a constitu-
tional violator, has historically opposed the implementation
of any program offered to desegregate the KCMSD. The
Court recognizes that the State has had to bear the brunt of
the costs of desegregation due to the joint and several liabil-
ity finding previously made by the Court. However, the
State has mever offered the Court a viable, even tenable,
alternative and has been extremely antagonistic in its
approach to effecting the desegregation of the KCMSD”)
(emphasis in original).

Thus, it was the State’s failure to meet or even to rec-
ognize its burden under Freeman that led the Court of Ap-
peals to reject the suggestion that it make a finding of partial
unitary status as to the district’s Milliken II education
programs:

“It is . . . significant that the testimony of [the State’s
expert] did no more than describe the successful estab-
lishment of the several educational programs, but gave
no indication of whether these programs had succeeded
in improving student achievement. . . .

“The only evidence before the district court with re-
spect to the degree of progress on elimination of ves-
tiges of past discrimination was at best that a start had
been made. The evidence on the record fell far short of
establishing that such vestiges had been eliminated to
the extent practicable. . . .
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“. .. [Further, the] State did not try to prove that it
has demonstrated a good faith commitment to the whole
of the court’s decree. . ..

“ .. [T]he district court did not abuse its discretion in
continuing the quality education programs.” 11 F. 3d,
at 764-765 (citations omitted).

Examining only the first Freeman prong, there can be no
doubt that the Court of Appeals was correct. Freeman and
Dowell make it entirely clear that the central focus of this
prong of the unitary status enquiry is on effects: to the ex-
tent reasonably possible, a constitutional violator must rem-
edy the ills caused by its actions before it can be freed of the
court-ordered obligations it has brought upon itself. Under
the logic of the State’s arguments to the District Court, the
moment the Milliken II programs were put in place, the
State was at liberty to walk away from them, no matter how
great the remaining consequences of segregation for educa-
tional quality or how great the potential for curing them if
state funding continued.

Looking ahead, if indeed the State believes itself entitled
to a finding of partial unitary status on the subject of educa-
tional programs, there is an orderly procedural course for it
to follow. It may frame a proper motion for partial unitary
status, and prepare to make a record sufficient to allow the
District Court and the Court of Appeals to address the con-
tinued need for and efficacy of the Mzilliken II programs.

In the development of a proper unitary status record, test
scores will undoubtedly play a role. It is true, as the Court
recognizes, that all parties to this case agree that it would
be error to require that the students in a school district
attain the national average test score as a prerequisite to a
finding of partial unitary status, if only because all sorts of
causes independent of the vestiges of past school segregation
might stand in the way of the goal. Ante, at 101-102. That
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said, test scores will clearly be relevant in determining
whether the improvement programs have cured a deficiency
in student achievement to the practicable extent. The Dis-
trict Court has noted (in the finding that the Court would
read as a dispositive requirement for unitary status) that
while students’ scores have shown a trend of improvement,
they remain at or below national norms. App. to Pet. for
Cert. A-131 (Order of Apr. 16, 1993). The significance of
this fact is subject to assessment. Depending, of course, on
other facts developed in the course of unitary status proceed-
ings, the improvement to less than the national average
might reasonably be taken to show that education programs
are having a good effect on student achievement, and that
further improvement can be expected. On the other hand,
if test-score changes were shown to have flattened out, that
might suggest the impracticability of any additional remedial
progress. While the significance of scores is thus open to
judgment, the judgment is not likely to be very sound unless
it is informed by more of a record than we have in front of
us, and the Court’s admonition that the District Court should
“sharply limit” its reliance on test scores, ante, at 101, should
be viewed in this light.
B

The other question properly before us has to do with the
propriety of the District Court’s recent salary orders.
While the Court suggests otherwise, ante, at 84, 100, the
District Court did not ground its orders of salary increases
solely on the goal of attracting students back to the KCMSD.
From the start, the District Court has consistently treated
salary increases as an important element in remedying the
systemwide reduction in student achievement resulting from
segregation in the KCMSD. As noted above, the Court does
not question this remedial goal, which we expressly ap-
proved in Milliken II. See supra, at 141-143. The only
issue, then, is whether the salary increases ordered by the
District Court have been reasonably related to achieving
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that goal, keeping in mind the broad discretion enjoyed by
the District Court in exercising its equitable powers.

The District Court first ordered KCMSD salary increases,
limited to teachers, in 1987, basing its decision on the need
to raise the level of student achievement. “[I]t is essential
that the KCMSD have sufficient revenues to fund an operat-
ing budget which can provide quality education, including a
high quality faculty.” Jenkins, 672 F. Supp., at 410. The
State raised no objection to the District Court’s order, and
said nothing about the issue of salary increases in its 1988
appeal to the Eighth Circuit.

When the District Court’s 1987 order expired in 1990, all
parties, including the State, agreed to a further order in-
creasing salaries for both instructional and noninstructional
personnel through the 1991-1992 school year. 1 App. 332-
337 (Order of July 23, 1990). In 1992 the District Court
merely ordered that salaries in the KCMSD be maintained
at the same level for the following year, rejecting the State’s
argument that desegregation funding for salaries should be
discontinued, App. to Pet. for Cert. A-76 to A-93 (Order of
June 25, 1992), and in 1993 the District Court ordered small
salary increases for both instructional and noninstructional
personnel through the end of the 1995-1996 school year, App.
to Pet. for Cert. A-94 to A-109 (Order of June 30, 1993).

It is the District Court’s 1992 and 1993 orders that are
before us, and it is difficult to see how the District Court
abused its discretion in either instance. The District Court
had evidence in front of it that adopting the State’s position
and discontinuing desegregation funding for salary levels
would result in their abrupt drop to 1986-1987 levels, with
the resulting disparity between teacher pay in the district
and the nationwide level increasing to as much as 40 to 45
percent, and a mass exodus of competent employees likely
taking place. Id., at A-76, A-78 to A-91. Faced with this
evidence, the District Court found that continued desegrega-
tion funding of salaries, and small increases in those salaries
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over time, were essential to the successful implementation
of its remedial scheme, including the elevation of student
achievement:

“[TIn the absence of desegregation funding for salaries,
the District will not be able to implement its desegrega-
tion plan. . . .

“High quality personnel are necessary not only to im-
plement specialized desegregation programs intended to
‘improve educational opportunities and reduce racial iso-
lation,” but also to ‘ensure that there is no diminution in
the quality of its regular academic program.’ . ..

“. .. There is no question but that a salary roll back
would have effects that would drastically impair imple-
mentation of the desegregation remedy.

“. .. A salary roll back would result in excessive em-
ployee turnover, a decline in the quality and commit-
ment of work and an inability of the KCMSD to achieve
the objectives of the desegregation plan.” Id., at A-86
to A-91 (Order of June 25, 1992), quoting Jenkins, 855
F. 2d, at 1301, and Jenkins, 672 F. Supp., at 410.

See also App. to Pet. for Cert. A-95 to A-97, A-101 to A-102
(Order of June 30, 1993). The Court of Appeals affirmed the
District Court’s orders on the basis of these findings, again
taking special note of the importance of adequate salaries to
the remedial goal of improving student achievement:

“[QlJuality education programs and magnet schools [are]
a part of the remedy for the vestiges of segregation
causing a system wide reduction in student achievement
in the KCMSD schools. . . . The significant finding of the
[district] court with respect to the earlier funding order
was that the salary increases were essential to comply
with the court’s desegregation orders, and that high
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quality teachers, administrators, and staff must be hired
to improve the desegregative attractiveness of KCMSD.

“. .. It is evident that the district court had before it
substantial evidence of a statistically significant reduc-
tion in the turnover rates for full-time employees, a dra-
matic increase in the percentage of certified employees
selecting KCMSD because of the salary increases, and a
significant decline in the number of employees lost to
other districts. Further, the court heard testimony
that the average performance evaluation for the profes-
sional employees increased positively and significantly.”
13 F. 3d 1170, 1172-1174 (CAS8 1993).

See also 11 F. 3d, at 766-769.

There is nothing exceptionable in the lower courts’ find-
ings about the relationship between salaries and the District
Court’s remedial objectives, and certainly nothing in the rec-
ord suggests obvious error as to the amounts of the increases
ordered.®? If it is tempting to question the place of salary
increases for administrative and maintenance personnel in
a desegregation order, the Court of Appeals addressed the
temptation in specifically affirming the District Court’s find-
ing that such personnel are critical to the success of the de-
segregation effort, 13 F. 3d, at 1174 (referring to order of
June 30, 1993, App. to Pet. for Cert. A-104), and did so in
the circumstances of a district whose schools have been
plagued by leaking roofs, defective lighting, and reeking

3There is no claim of anything unreasonable in the salary increases
merely because the District Court has ordered them, whereas they might
otherwise have been set by collective bargaining. For that matter, the
Court of Appeals observed that the District Court has not replaced collec-
tive bargaining in the KCMSD with a rubber stamping of union requests,
but rather has “juridically pruned applications of funding that have been
presented to it,” 13 F. 3d, at 1174, ordering salary increases that have
been far smaller than those requested by the union. See, e. g., App. to
Pet. for Cert. A-102, A-104 to A-106 (Order of June 30, 1993).
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lavatories. See Jenkins, 855 F. 2d, at 1306; Jenkins, 672
F. Supp., at 403-404. As for teachers’ increases, the District
Court and the Court of Appeals were beyond reproach in
finding and affirming that in order to remedy the educational
deficits flowing from segregation in the KCMSD, “those per-
sons charged with implementing the [remedial] plan [must]
be the most qualified persons reasonably attainable,” App. to
Pet. for Cert. A-102.

Indeed, the Court does not question the District Court’s
salary orders insofar as they relate to the objective of raising
the level of student achievement in the KCMSD, but rather
overlooks that basis for the orders altogether. The Court
suggests that the District Court rested its approval of salary
increases only on the object of drawing students into the
district’s schools, ante, at 91, and rejects the increases for
that reason. It seems clear, however, that the District
Court and the Court of Appeals both viewed the salary or-
ders as serving two complementary but distinct purposes,
and to the extent that the District Court concludes on re-
mand that its salary orders are justified by reference to the
quality of education alone, nothing in the Court’s opinion
precludes those orders from remaining in effect.

III

The two discrete questions that we actually accepted for
review are, then, answerable on their own terms without any
need to consider whether the District Court’s use of the mag-
net school concept in its remedial plan is itself constitution-
ally vulnerable. The capacity to deal thus with the ques-
tions raised, coupled with the unfairness of doing otherwise
without warning, are enough to demand a dissent.

But there is more to fuel dissent. On its face, the Court’s
opinion projects an appealing pragmatism in seeming to cut
through the details of many facts by applying a rule of law
that can claim both precedential support and intuitive sense,
that there is error in imposing an interdistrict remedy to
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cure a merely intradistrict violation. Since the District
Court has consistently described the violation here as solely
intradistrict, and since the object of the magnet schools
under its plan includes attracting students into the district
from other districts, the Court’s result seems to follow with
the necessity of logic, against which arguments about detail
or calls for fair warning may not carry great weight.

The attractiveness of the Court’s analysis disappears, how-
ever, as soon as we recognize two things. First, the District
Court did not mean by an “intradistrict violation” what the
Court apparently means by it today. The District Court
meant that the violation within the KCMSD had not led to
segregation outside of it, and that no other school districts
had played a part in the violation. It did not mean that the
violation had not produced effects of any sort beyond the
district. Indeed, the record that we have indicates that the
District Court understood that the violation here did
produce effects spanning district borders and leading to
greater segregation within the KCMSD, the reversal of
which the District Court sought to accomplish by establish-
ing magnet schools.* Insofar as the Court assumes that this

4This was not the only, or even the principal, purpose of the magnet
schools. The District Court found that magnet schools would assist in
remedying the deficiencies in student achievement in the KCMSD, see
supra, at 141-142. Moreover, while the Court repeatedly describes the
magnet school program as looking beyond the boundaries of the district,
the program is primarily aimed not at drawing back white children whose
parents have moved to another district, but rather at drawing back chil-
dren who attend private schools while living within the geographical con-
fines of the KCMSD, whose population remains majority white, Jenkins v.
Missouri, 855 F. 2d 1295, 1302-1303 (CA8 1988). See 1 App. 132 (Order
of Nov. 12, 1986) (“Most importantly, the Court believes that the proposed
magnet plan is so attractive that it would draw non-minority students
from the private schools who have abandoned or avoided the KCMSD, and
draw in additional non-minority students from the suburbs”). As such, a
substantial impetus for the District Court’s remedy does not consider the
world beyond district boundaries at all, and much of the Court’s opinion
is of little significance to the case before it.
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was not so in fact, there is at least enough in the record
to cast serious doubt on its assumption. Second, the Court
violates existing case law even on its own apparent view of
the facts, that the segregation violation within the KCMSD
produced no proven effects, segregative or otherwise, out-
side it. Assuming this to be true, the Court’s decision
that the rule against interdistrict remedies for intradistrict
violations applies to this case, solely because the remedy
here is meant to produce effects outside the district in
which the violation occurred, is flatly contrary to estab-
lished precedent.
A

The Court appears to assume that the effects of segrega-
tion were wholly contained within the KCMSD, and based
on this assumption argues that any remedy looking beyond
the district’s boundaries is forbidden. The Court’s position
rests on the premise that the District Court and the Court
of Appeals erred in finding that segregation had produced
effects outside the district, and hence were in error when
they treated the reversal of those effects as a proper subject
of the equitable power to eliminate the remaining vestiges
of the old segregation so far as practicable.

The Court has not shown the trial court and the Eighth
Circuit to be wrong on the facts, however, and on the record
before us this Court’s factual assumption is at the very least
a questionable basis for removing one major foundation of
the desegregation decree. I do not, of course, claim to be in
a position to say for sure that the Court is wrong, for I, like
the Court, am a victim of an approach to the case uninformed
by any warning that a foundational issue would be disposi-
tive. My sole point is that the Court is not in any obvious
sense correct, wherever the truth may ultimately lie.

To be sure, the District Court found, and the Court of Ap-
peals affirmed, that the suburban school districts (SSD’s) had
taken no action contributing to segregation in the KCMSD.
Jenkins v. Missourt, 807 F. 2d 657, 664, 668—-670 (CA8 1986);
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3 App. 723, 738 (Order of June 5, 1984). Those courts fur-
ther concluded that the constitutional violations committed
by the State and the KCMSD had not produced any signifi-
cant segregative effects in the SSD’s, all of which have oper-
ated as unitary districts since shortly after our decision in
Brown. Jenkins, 807 F. 2d, at 672, 678; 3 App. 813, 816. It
was indeed on the basis of just these findings that the Dis-
trict Court concluded that it was dealing with an intradis-
trict violation, and, consistently with our decision in Milli-
ken I, refused to consolidate the SSD’s with the KCMSD.
Jenkins, 807 F. 2d, at 660-661, 674; 3 App. 721-723, 725,
810-811.

There is no inconsistency between these findings and the
possibility, however, that the actions of the State and the
KCMSD produced significant nonsegregative effects outside
the KCMSD that led to greater segregation within it. To
the contrary, the District Court and the Court of Appeals
concurred in finding that “the preponderance of black stu-
dents in the [KCMSD] was due to the State and KCMSD’s
constitutional violations, which caused white flight. . . .
[TThe existence of segregated schools led to white flight from
the KCMSD to suburban districts and to private schools.”
Jenkins, 855 F. 2d, at 1302, citing the District Court’s Order
of Aug. 25, 1986, 1 App. 126 (“[Slegregated schools, a consti-
tutional violation, ha[ve] led to white flight from the KCMSD
to suburban districts [and] large numbers of students leaving
the schools of Kansas City and attending private schools
....”). While this exodus of white students would not have
led to segregation within the SSD’s, which have all been run
in a unitary fashion since the time of Brown, it clearly repre-
sented an effect spanning district borders, and one which the
District Court and the Court of Appeals expressly attributed
to segregation in the KCMSD.

The Court, however, rejects the findings of the District
Court, endorsed by the Court of Appeals, that segregation
led to white flight from the KCMSD, and does so at the ex-
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pense of another accepted norm of our appellate procedure.
We have long adhered to the view that “[a] court of law, such
as this Court is, rather than a court for correction of errors
in factfinding, cannot undertake to review concurrent find-
ings of fact by two courts below in the absence of a very
obvious and exceptional showing of error.” Graver Tank &
Mfyg. Co. v. Linde Air Products Co., 336 U. S. 271, 275 (1949);
see also Branti v. Finkel, 445 U. S. 507, 512, n. 6 (1980) (refer-
ring to “our settled practice of accepting, absent the most
exceptional circumstances, factual determinations in which
the district court and the court of appeals have concurred”).
The Court fails to show any exceptional circumstance pres-
ent here, however: it relies on a “contradiction” that is not
an obvious contradiction at all, and on an arbitrary “supposi-
tion” that “‘white flight’ may result from desegregation, not
de jure segregation,” ante, at 95, a supposition said to be
bolstered by the District Court’s statement that there was
“an abundance of evidence that many residents of the
KCMSD left the district and moved to the suburbs because
of the district’s efforts to integrate its schools.” 672 F.
Supp., at 412.°

The doubtful contradiction is said to exist between the
District Court’s findings, on the one hand, that segregation
caused white flight to the SSD’s, and the Court of Appeals’s
conclusion, on the other, that the District Court “‘made spe-
cific findings that negate current significant interdistrict
effects . . ..”” Ante, at 96, quoting Jenkins, 807 F. 2d, at
672. Any impression of contradiction quickly disappears,
however, when the Court of Appeals’s statement is read
in context:

“[TThe [district] court explicitly recognized that [to
consolidate school districts] under Mzilliken [I] ‘there

5JusTICE O’CONNOR also rests on supposition. See ante, at 113 (“In
this case, it may be the ‘myriad factors of human existence,” that have
prompted the white exodus from the KCMSD . ..”) (citation omitted).
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must be evidence of a constitutional violation in one
district that produces a significant segregative effect in
another district.” Order of June 5, 1984 at 14, 95. . ..
The district court thus dealt not only with the issue of
whether the SSDs were constitutional violators but also
whether there were significant interdistrict segregative
effects. See V, imnfra. When it did so, it made specific
findings that negate current significant interdistrict
effects ....” Ibid.

It is clear that, in this passage, the Court of Appeals was
summarizing the District Court’s findings that the constitu-
tional violations within the KCMSD had not produced any
segregative effects in other districts. Ibid. While the
Court of Appeals did not repeat the word “segregative” in
its concluding sentence, there is nothing to indicate that it
was referring to anything but segregative effects, and there
is in fact nothing in the District Court’s own statements
going beyond its finding that the State and the KCMSD’s
actions did not lead to segregative effects in the SSD’s.°

5The Court states that the Court of Appeals would not have decided
the question whether the State and the KCMSD’s violations produced seg-
regative effects in the SSD’s, as respondents lacked standing to raise the
issue. Ante, at 96, n. 9. This statement eludes explanation. In Milli-
ken I, 418 U. S. 717 (1974), we held that before a district court may order
the mandatory interdistrict reassignment of students throughout a metro-
politan area, it must first find either that multiple school districts partici-
pated in the unconstitutional segregation of students, or that the violation
within a single school district “produce[d] . . . significant segregative ef-
fect[s]” in the others. Id., at 744-745. See ante, at 93; ante, at 105, 108
(O’CONNOR, J., concurring); see also infra, at 170-171. In the earlier
stages of this litigation, the Jenkins respondents sought the mandatory
reassignment of students throughout the Kansas City metropolitan area,
and the District Court, 3 App. 721-820 (Order of June 5, 1984), and the
Court of Appeals, Jenkins, 807 F. 2d, at 665-666, 672, rejected such relief
on the grounds that the requirements of Milliken I had not been satisfied.
The Court is now saying that respondents lacked standing to raise the
issue of interdistrict segregative effects, and that the District Court and
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There is, in turn, no contradiction between this finding and
the District Court’s findings about white flight: while white
flight would have produced significant effects in other school
districts, in the form of greatly increased numbers of white
students, those effects would not have been segregative be-
yond the KCMSD, as the departing students were absorbed
into wholly unitary systems.

Without the contradiction, the Court has nothing to justify
its rejection of the District Court’s finding that segregation
caused white flight but its supposition that flight results from
integration, not segregation. The supposition, and the dis-
tinction on which it rests, are untenable. At the more obvi-
ous level, there is in fact no break in the chain of causation
linking the effects of desegregation with those of segrega-
tion. There would be no desegregation orders and no reme-
dial plans without prior unconstitutional segregation as the
occasion for issuing and adopting them, and an adverse reac-
tion to a desegregation order is traceable in fact to the segre-
gation that is subject to the remedy. When the Court
quotes the District Court’s reference to abundant evidence
that integration caused flight to the suburbs, then, it quotes
nothing inconsistent with the District Court’s other findings
that segregation had caused the flight. The only difference
between the statements lies in the point to which the Dis-
trict Court happened to trace the causal sequence.

The unreality of the Court’s categorical distinction can be
illustrated by some examples. There is no dispute that be-
fore the District Court’s remedial plan was placed into effect
the schools in the unreformed segregated system were physi-
cally a shambles:

“The KCMSD facilities still have numerous health and
safety hazards, educational environment hazards, func-
tional impairments, and appearance impairments. The

the Court of Appeals lacked the authority to reach the issue, even though
that is precisely what was required of them under Milliken I
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specific problems include: inadequate lighting; peeling
paint and crumbling plaster on ceilings, walls and corri-
dors; loose tiles, torn floor coverings; odors result-
ing from unventilated restrooms with rotted, corroded
toilet fixtures; noisy classrooms due to lack of adequate
acoustical treatment; lack of off street parking and bus
loading for parents, teachers and students; lack of appro-
priate space for many cafeterias, libraries, and class-
rooms; faulty and antiquated heating and electrical sys-
tems; damaged and inoperable lockers; and inadequate
fire safety systems. The conditions at Paseo High
School are such that even the principal stated that he
would not send his own child to that facility.” 672 F.
Supp., at 403 (citations omitted).

See also Jenkins, 855 F. 2d, at 1300 (reciting District Court
findings); Jenkins, 639 F. Supp., at 39-40. The cost of turn-
ing this shambles into habitable schools was enormous, as
anyone would have seen long before the District Court or-
dered repairs. See Missouri v. Jenkins, 495 U. S., at 38-40
(discussing the costs of the remedial program and the result-
ing increases in tax rates within the KCMSD). Property
tax-paying parents of white children, seeing the handwriting
on the wall in 1985, could well have decided that the inevita-
ble cost of cleanup would produce an intolerable tax rate and
could have moved to escape it. The District Court’s reme-
dial orders had not yet been put in place. Was the white
flight caused by segregation or desegregation? The distinc-
tion has no significance.

Another example makes the same point. After Brown,
white parents likely came to understand that the practice of
spending more on white schools than on black ones would be
stopped at some point. If they were unwilling to raise all
expenditures to match the customary white school level, they
must have expected the expenditures on white schools to
drop to the level of those for the segregated black schools or
to some level in between. See, e. g., 639 F. Supp., at 39-40
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(describing a decline in all 68 of the KCMSD’s school build-
ings in the past “10 to 15 years”). If they thus believed that
the white schools would deteriorate they might then have
taken steps to establish private white schools, starting a
practice of local private education that has endured. Again,
what sense does it make to say of this example that the cause
of white private education was desegregation (not yet under-
way), rather than the segregation that led to it?

I do not claim that either of these possible explanations
would ultimately turn out to be correct, for any such claim
would head me down the same road the Court is taking, of
resolving factual issues independently of the trial court with-
out warning the respondents that the full evidentiary record
bearing on the issue should be identified for us. My point
is only that the Court is on shaky grounds when it assumes
that prior segregation and later desegregation are separable
in fact as causes of “white flight,” that the flight can plausibly
be said to result from desegregation alone, and that there-
fore as a matter of fact the “intradistrict” segregation viola-
tion lacked the relevant consequences outside the district re-
quired to justify the District Court’s magnet concept. With
the arguable plausibility of each of these assumptions seri-
ously in question, it is simply rash to reverse the concurrent
factual findings of the District Court and the Court of Ap-
peals. All the judges who spoke to the issue below con-
cluded that segregated schooling in the KCMSD contributed
to the exodus of white students from the district. Among
them were not only the judges most familiar with the record
of this litigation, Judge Clark of the District Court and the
three members of the Court of Appeals panel that has re-
tained jurisdiction over the case, see supra, at 162-164, but
also the five judges who dissented from the denial of rehear-
ing en banc in the Court of Appeals (Whose opinion the ma-
jority does not hesitate to rely on for other purposes):

“[By 1985], ‘[wlhite flight’ to private schools and to the
suburbs was rampant.
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“The district court, correctly recognizing that at least
part of this problem was the consequence of the de jure
segregation previously practiced under Missouri consti-
tutional and statutory law, fashioned a remedial plan for

the desegregation of the KCMSD . ...” 19 F. 3d, at
397 (Beam, J., dissenting from denial of rehearing en
banc).

The reality is that the Court today overturns the concurrent
factual findings of the District Court and the Court of
Appeals without having identified any circumstance in the
record sufficient to warrant such an extraordinary course
of action.

B

To the substantial likelihood that the Court proceeds on
erroneous assumptions of fact must be added corresponding
errors of law. We have most recently summed up the obli-
gation to correct the condition of de jure segregation by say-
ing that “the duty of a former de jure district is to ‘take
whatever steps might be necessary to convert to a unitary
system in which racial discrimination would be eliminated
root and branch.”” Freeman, 503 U.S., at 486, quoting
Green, 391 U. S., at 437-438. Although the fashioning of ju-
dicial remedies to this end has been left, in the first instance,
to the equitable discretion of the district courts, in Milliken
I we established an absolute limitation on this exercise of
equitable authority. “[Wlithout an interdistrict violation
and interdistrict effect, there is no constitutional wrong call-
ing for an interdistrict remedy.” Milliken I, 418 U.S., at
745,

The Court proceeds as if there is no question but that this
proscription applies to this case. But the proscription does
not apply. We are not dealing here with an interdistrict
remedy in the sense that Milliken I used the term. In the
Milliken I litigation, the District Court had ordered 53 sur-
rounding school districts to be consolidated with the Detroit
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school system, and mandatory busing to be started within
the enlarged district, even though the court had not found
that any of the suburban districts had acted in violation of
the Constitution. “The metropolitan remedy would require,
in effect, consolidation of 54 independent school districts his-
torically administered as separate units into a vast new
super school district.” Id., at 743. It was this imposition of
remedial measures on more than the one wrongdoing school
district that we termed an “interdistrict remedy”:

“We . .. turn to address, for the first time, the validity
of a remedy mandating cross-district or interdistrict
consolidation to remedy a condition of segregation found
to exist in only one district.” Id., at 744.

And it was just this subjection to court order of school
districts not shown to have violated the Constitution that
we deemed to be in error:

“Before the boundaries of separate and autonomous
school districts may be set aside by consolidating the
separate units for remedial purposes or by imposing a
cross-district remedy, it must first be shown that there
has been a constitutional violation within one district
that produces a significant segregative effect in an-
other district. . . .

“. .. To approve the remedy ordered by the court
would impose on the outlying districts, not shown to
have committed any constitutional violation, a wholly
impermissible remedy based on a standard not hinted
at in Brown I and II or any holding of this Court.”
Id., at 744-745.

We did not hold, however, that any remedy that takes into
account conditions outside of the district in which a constitu-
tional violation has been committed is an “interdistrict rem-
edy,” and as such improper in the absence of an “interdistrict
violation.” To the contrary, by emphasizing that remedies
in school desegregation cases are grounded in traditional eq-
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uitable principles, id., at 737-738, we left open the possibility
that a district court might subject a proven constitutional
wrongdoer to a remedy with intended effects going beyond
the district of the wrongdoer’s violation, when such a remedy
is necessary to redress the harms flowing from the constitu-
tional violation.

The Court, nonetheless, reads Milliken I quite differently.
It reads the case as categorically forbidding imposition of a
remedy on a guilty district with intended consequences in a
neighboring innocent district, unless the constitutional viola-
tion yielded segregative effects in that innocent district.
See, e. g., ante, at 92 (“But this interdistrict goal [of attract-
ing nonminority students from outside the KCMSD schools]
is beyond the scope of the intradistrict violation identified
by the District Court” (emphasis deleted)).

Today’s decision therefore amounts to a redefinition of the
terms of Milliken I and consequently to a substantial expan-
sion of its limitation on the permissible remedies for prior
segregation. But that is not the only prior law affected by
today’s decision. The Court has not only rewritten Milliken
I; it has effectively overruled a subsequent case expressly
refusing to constrain remedial equity powers to the extent
the Court does today, and holding that courts ordering relief
from unconstitutional segregation may, with an appropriate
factual predicate, exercise just the authority that the Court
today eliminates.

Two Terms after Milliken, we decided Hzills v. Gautreauwx,
425 U. S. 284 (1976), in a unanimous opinion by Justice Stew-
art. The District Court in Gautreauxr had found that the
United States Department of Housing and Urban Develop-
ment (HUD) and the Chicago Housing Authority (CHA) had
maintained a racially segregated system of public housing
within the city of Chicago, in violation of various constitu-
tional and statutory provisions. There was no indication
that the violation had produced any effects outside the city
itself. The issue before us was whether “the remedial order
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of the federal trial court [might] extend beyond Chicago’s
territorial boundaries.” Id., at 286. Thus, while JUSTICE
O’CONNOR suggests that Gautreaux may not have addressed
the propriety of a remedy with effects going beyond the dis-
trict in which the constitutional violation had occurred, ante,
at 106, her suggestion cannot be squared with our express
understanding of the question we were deciding: “the per-
missibility in light of Milliken of ‘inter-district relief for dis-
crimination in public housing in the absence of a finding of
an inter-district violation.”” Gautreaux, supra, at 292.

HUD argued that the case should turn on the same princi-
ples governing school desegregation orders and that, under
Milliken I, the District Court’s order could not look beyond
Chicago’s city limits, because it was only within those limits
that the constitutional violation had been committed. 425
U. S, at 296-297. We agreed with HUD that the principles
of Milliken apply outside of the school desegregation con-
text, 425 U. S., at 294, and n. 11, but squarely rejected its
restricted interpretation of those principles and its view of
limited equitable authority to remedy segregation. We held
that a district court may indeed subject a governmental per-
petrator of segregative practices to an order for relief with
intended consequences beyond the perpetrator’s own subdi-
vision, even in the absence of effects outside that subdivision,
so long as the decree does not bind the authorities of other
governmental units that are free of violations and segrega-
tive effects:

“[Mzilliken’s] holding that there had to be an interdis-
trict violation or effect before a federal court could order
the crossing of district boundary lines reflected the sub-
stantive impact of a consolidation remedy on separate
and independent school districts. The District Court’s
desegregation order in Millitken was held to be an im-
permissible remedy not because it envisioned relief
against a wrongdoer extending beyond the city in which
the violation occurred but because it contemplated a
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judicial decree restructuring the operation of local gov-
ernmental entities that were not implicated in any con-
stitutional violation.” Id., at 296 (footnote omitted).

In the face of Gautreaux’s language, the Court claims that
it was only because the “‘relevant geographic area for pur-
poses of the [plaintiffs’] housing options [was] the Chicago
housing market, not the Chicago city limits,”” ante, at 97,
quoting Gautreaux, supra, at 299, that we held that “‘a met-
ropolitan area remedy . . . [was] not impermissible as a mat-
ter of law,”” ante, at 97, quoting Gautreaux, supra, at 306.
See also ante, at 106 (O’CONNOR, J., concurring). But that
was only half the explanation. Requiring a remedy outside
the city in the wider metropolitan area was permissible not
only because that was the area of the housing market even
for people who lived within the city (thus relating the scope
of the remedy to the violation suffered by the victims) but
also because the trial court could order a remedy in that
market without binding a governmental unit innocent of the
violation and free of its effects. In “reject[ing] the conten-
tion that, since HUD’s constitutional and statutory violations
were committed in Chicago, Milliken precludes an order
against HUD that will affect its conduct in the greater met-
ropolitan area,” we stated plainly that “[t]he critical distinc-
tion between HUD and the suburban school districts in
Milliken is that HUD has been found to have violated the
Constitution. That violation provided the necessary predi-
cate for the entry of a remedial order against HUD and, in-
deed, imposed a duty on the District Court to grant appro-
priate relief.” Gautreaux, 425 U. S., at 297. Having found
HUD in violation of the Constitution, the District Court was
obligated to make “every effort . .. to employ those methods
[necessary] ‘to achieve the greatest possible degree of [re-
lief], taking into account the practicalities of the situation,””
1bid., quoting Dawis v. Board of School Comm’rs of Mobile
Cty., 402 U. S. 33, 37 (1971), and the District Court’s methods
could include subjecting HUD to measures going beyond the
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geographical or political boundaries of its violation. “Noth-
ing in the Milliken decision suggests a per se rule that fed-
eral courts lack authority to order parties found to have vio-
lated the Constitution to undertake remedial efforts beyond
the municipal boundaries of the city where the violation
occurred.” 425 U. S., at 298.

On its face, the District Court’s magnet school concept falls
entirely within the scope of equitable authority recognized
in Gautreauwx. In Gautreauwx, the fact that the CHA and
HUD had the authority to operate outside the limits of the
city of Chicago meant that an order to fund or build housing
beyond those limits would “not necessarily entail coercion of
uninvolved governmental units ....” Id., at 298. Here, by
the same token, the District Court has not sought to “consoli-
date or in any way restructure” the SSD’s, id., at 305-306,
or, indeed, to subject them to any remedial obligation at all.”
The District Court’s remedial measures go only to the opera-
tion and quality of schools within the KCMSD, and the bur-
den of those measures accordingly falls only on the two
proven constitutional wrongdoers in this case, the KCMSD
and the State. And insofar as the District Court has or-
dered those violators to undertake measures to increase the
KCMSD'’s attractiveness to students from other districts and
thereby to reverse the flight attributable to their prior
segregative acts, its orders do not represent an abuse of
discretion, but instead appear “wholly commensurate with
the ‘nature and extent of the constitutional violation.””
Id., at 300, quoting Milliken I, 418 U. S., at 744.

The Court’s failure to give Gautreaux its due points up
the risks of its approach to this case. The major peril of
addressing an important and complex question without ade-

“Thus, the Court errs in suggesting that the District Court has sought
to do here indirectly what we held the District Court could not do directly
in Milliken I. Ante, at 94. The District Court here has not attempted,
directly or indirectly, to impose any remedial measures on school districts
innocent of a constitutional violation or free from its segregative effects.
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quate notice to the parties is the virtual certainty that
briefing and argument will not go to the real point. If
respondents had had reason to suspect that the validity of
applying the District Court’s remedial concept of magnet
schools in this case would be the focus of consideration by
this Court, they presumably would have devoted significant
attention to Gautreaux in their briefing. As things stand,
the only references to the case in the parties’ briefs were
two mere passing mentions by the Jenkins respondents and
a footnote by the State implying that Gautreaux was of little
relevance here. The State’s footnote says that “in Gau-
treaux, there was evidence of suburban discrimination and of
the ‘extra-city impact of [HUD’s] intracity discrimination.””
Brief for Petitioners 28, n. 18. That statement, however, is
flatly at odds with Justice Stewart’s opinion for the Court:
“the Court of Appeals surmised that either an interdistrict
violation or an interdistrict segregative effect may have been
present in this case. There is no support provided for either
conclusion. . . . [T]t is apparent that the Court of Appeals was
mistaken in supposing that the [record contains] evidence
of suburban discrimination justifying metropolitan area re-
lief. . . . [And the Court of Appeals’s] unsupported speculation
falls far short of the demonstration of a ‘significant segrega-
tive effect in another district’ discussed in the Milliken opin-
ion.”  Gautreaux, 425 U. S., at 294-295, n. 11.8

8JUSTICE O’CONNOR thinks I place undue emphasis on the Gautreaux
Court’s footnote, turning it into an “island, entire of itself . . .,” ante, at
107, but it cannot be shrunk to the dimension necessary to support the
majority’s result. According to JUSTICE O’CONNOR, Gautreauax holds that
“territorial transgression” of any kind “is permissible only upon a showing
that [an] intradistrict constitutional violation [has] produced significant in-
terdistrict segregative effects. ...” Ante, at 106. She finds Gautreaux
significant only in reversing the Court of Appeals’s finding that such ef-
fects had been established on the record of that case, and she understands
that the Court remanded the case to the District Court with the under-
standing that it would order relief going beyond the city of Chicago’s
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After being misrepresented by the State and mentioned
only briefly by the other parties, Gautreaux’s holding is now
effectively overruled, for the Court’s opinion can be viewed
as correct only on that assumption. But there is no appar-
ent reason to reverse that decision, which represented the
judgment of a unanimous Court, seems to reflect equitable
common sense, and has been in the reports for two decades.
While I would reserve final judgment on Gautreaux’s future
until a time when the subject has been given a full hearing,

boundaries only if it found significant interdistrict segregative effects to
exist. Ante, at 107-108.

But this is an implausible reading. JUSTICE O’CONNOR is correct that
in Gautreaux we reiterated the importance of Milliken I's requirement of
significant interdistrict segregative effects, but we did so only in connec-
tion with the type of relief at issue in Milliken I, that involving “direct
federal judicial interference with local governmental entities” not shown
to have violated the Constitution. Gautreaux, 425 U. S., at 294; see gen-
erally id., at 292-298. As the language I have quoted above demon-
strates, we made it very clear in Gautreaux that the District Court could
order relief going beyond the boundaries of the city of Chicago without
any finding of such effects, because that relief would impose no obligation
on governmental units innocent of a constitutional violation and free of its
effects. Indeed, when we summarized our holding at the conclusion of
our opinion, we made the point yet again. “In sum, there is no basis for
the petitioner’s claim that court-ordered metropolitan area relief in this
case would be impermissible as a matter of law under the Milliken deci-
sion. In contrast to the desegregation order in that case, a metropolitan
area relief order directed to HUD would not consolidate or in any way
restructure local governmental units.” Id., at 305-306. While JUSTICE
O’CONNOR, ante, at 107-108 (and the Court, ante, at 97) seeks to make
much of the fact that we did not order metropolitan relief ourselves in
Gautreawx, but rather remanded the case to the District Court, we did so
because we recognized that the question of what relief to order was a
matter for the District Court in the first instance. “The nature and scope
of the remedial decree to be entered on remand is a matter for the District
Court in the exercise of its equitable discretion, after affording the parties
an opportunity to present their views.” 425 U. S., at 306. Nowhere did
we state that before the District Court could order metropolitan area re-
lief, it would first have to make findings of significant segregative effects
extending beyond the city of Chicago’s borders.
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I realize that after today’s decision there may never be an
occasion for any serious examination of Gautreaux. If
things work out that way, there will doubtless be those who
will quote from Gautreaux to describe today’s opinion as
“transform[ing] Milliken’s principled limitation on the exer-
cise of federal judicial authority into an arbitrary and me-
chanical shield for those found to have engaged in unconstitu-
tional conduct.” Id., at 300.
I respectfully dissent.

JUSTICE GINSBURG, dissenting.

I join JUSTICE SOUTER’s illuminating dissent and empha-
size a consideration key to this controversy.

The Court stresses that the present remedial programs
have been in place for seven years. Ante, at 102. But com-
pared to more than two centuries of firmly entrenched official
discrimination, the experience with the desegregation reme-
dies ordered by the District Court has been evanescent.

In 1724, Louis XV of France issued the Code Noir, the first
slave code for the Colony of Louisiana, an area that included
Missouri. Violette, The Black Code in Missouri, in 6 Pro-
ceedings of the Mississippi Valley Historical Association 287,
288 (B. Shambaugh ed. 1913). When Missouri entered the
Union in 1821, it entered as a slave State. Id., at 303.

Before the Civil War, Missouri law prohibited the creation
or maintenance of schools for educating blacks: “No person
shall keep or teach any school for the instruction of negroes
or mulattoes, in reading or writing, in this State.” Act of
Feb. 16, 1847, §1, 1847 Mo. Laws 103.

Beginning in 1865, Missouri passed a series of laws requir-
ing separate public schools for blacks. See, e. g., Act of Mar.
29, 1866, §20, 1865 Mo. Laws 177. The Missouri Constitu-
tion first permitted, then required, separate schools. See
Mo. Const., Art. IX, §2 (1865); Mo. Const., Art. XI, §3 (1875).

After this Court announced its decision in Brown v. Board
of Education, 347 U. S. 483 (1954), Missouri’s Attorney Gen-
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eral declared these provisions mandating segregated schools
unenforceable. See Jenkins v. Missouri, 593 F. Supp. 1485,
1490 (WD Mo. 1984). The statutes were repealed in 1957
and the constitutional provision was rescinded in 1976.
Ibid. Nonetheless, 30 years after Brown, the District Court
found that “the inferior education indigenous of the state-
compelled dual school system has lingering effects in the
Kansas City, Missouri School District.” 593 F. Supp., at
1492. The District Court concluded that “the State . .. can-
not defend its failure to affirmatively act to eliminate the
structure and effects of its past dual system on the basis of
restrictive state law.” Id., at 1505. Just ten years ago, in
June 1985, the District Court issued its first remedial order.
Jenkins v. Missouri, 639 F. Supp. 19 (WD Mo.).

Today, the Court declares illegitimate the goal of attract-
ing nonminority students to the Kansas City, Missouri,
School District, ante, at 94, and thus stops the District
Court’s efforts to integrate a school district that was, in the
1984/1985 school year, sorely in need and 68.3% black. 639
F. Supp., at 36; see also Jenkins v. Missouri, 672 F. Supp.
400, 411 (WD Mo. 1987) (reporting that physical facilities in
the School District had “literally rotted”). Given the deep,
inglorious history of segregation in Missouri, to curtail de-
segregation at this time and in this manner is an action at
once too swift and too soon. Cf. 11 F. 3d 755, 762 (CA8 1993)
(Court of Appeals noted with approval that the District
Court had ordered the School District to submit plans pro-
jecting termination of court-ordered funding at alternative
intervals, running from April 1993, of three, five, seven, or,
at most, ten years).
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Petitioner, an enlisted member of the Coast Guard, was convicted by a
court-martial of drug offenses, and the Coast Guard Court of Military
Review affirmed. On rehearing, that court rejected petitioner’s claim
that its composition violated the Appointments Clause, U. S. Const., Art.
11, §2, cl. 2, because two of the judges on petitioner’s three-judge panel
were civilians appointed by the General Counsel of the Department of
Transportation. The Court of Military Appeals agreed with petitioner
that the appointments violated the Clause under its previous decision
in United States v. Carpenter, 37 M. J. 291, that appellate military
judges are inferior officers who must be appointed by a President, a
court of law, or a head of a department. The court nonetheless affirmed
petitioner’s conviction on the ground that the actions of the two civilian
judges were valid de facto, citing Buckley v. Valeo, 424 U. S. 1 (1976)
(per curiam,).

Held: The Court of Military Appeals erred in according de facto validity
to the actions of the civilian judges of the Coast Guard Court of Military
Review. Pp. 180-188.

(@) The de facto officer doctrine—which confers validity upon acts
performed under the color of official title even though it is later discov-
ered that the legality of the actor’s appointment or election to office is
deficient—cannot be invoked to authorize the actions of the judges in
question. Those cases in which this Court relied upon the doctrine in
deciding criminal defendants’ challenges to the authority of a judge who
participated in the proceedings leading to their conviction and sentence,
see, e. g., Ball v. United States, 140 U. S. 118, are distinguishable here
because, inter alia, petitioner’s claim is that there has been a trespass
upon the constitutional power of appointment, not merely a misapplica-
tion of a statute providing for the assignment of already appointed
judges. One who makes a timely challenge to the constitutionality of
the appointment of an officer who adjudicates his case is entitled to a
decision on the merits of the question and whatever relief may be appro-
priate if a violation indeed occurred. Cf. Glidden Co. v. Zdanok, 370
U. S. 530, 536. Any other rule would create a disincentive to raise Ap-
pointments Clause challenges with respect to questionable judicial ap-
pointments. Buckley v. Valeo and Connor v. Williams, 404 U. S. 549,
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which Buckley cited as authority, were civil cases that did not explicitly
rely on the de facto officer doctrine in validating the past acts of public
officials against constitutional challenges, and this Court is not inclined
to extend those cases beyond their facts. Pp. 180-184.

(b) The Court rejects the Government’s several alternative defenses
of the Court of Military Appeals’ decision to give its Carpenter holding
prospective application only. First, the argument that the latter court
exercised remedial discretion pursuant to Chevron Oil Co. v. Huson, 404
U. S. 97, is unavailing because there is not the sort of grave disruption
or inequity involved in awarding retrospective relief to this petitioner
that would bring the Chevron Oil doctrine into play. Nor is it persua-
sively argued that qualified immunity, which specially protects public
officials from damages liability for judgment calls made in a legally un-
certain environment, should be extended to protect such officials from
Appointments Clause attacks, which do not involve personal damages,
but can only invalidate actions taken pursuant to defective title. Simi-
larly, the practice of denying criminal defendants an exclusionary rem-
edy from Fourth Amendment violations when those errors occur despite
the Government actors’ good faith, United States v. Leon, 468 U. S. 897,
does not require the affirmance of petitioner’s conviction, since no collat-
eral consequence arises from rectifying an Appointments Clause viola-
tion, see id., at 907, and such rectification provides a suitable incentive
to make challenges under the Clause, see id., at 918-921. Finally, the
Government’s harmless-error argument need not be considered, since it
was not raised below and there is no indication that the Court of Mili-
tary Appeals determined that no harm occurred in this case. The re-
lated argument that any defect in the Court of Military Review proceed-
ings was in effect cured by review in the Court of Military Appeals
must be rejected because of the difference in function and authority
between the two courts. Petitioner is therefore entitled to a hearing
before a properly appointed panel of the Coast Guard Court of Military
Review. Pp. 184-188.

39 M. J. 454, reversed and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Allen Lotz argued the cause and filed a brief for petitioner.
With him on the briefs were G. Arthur Robbins and Alan
B. Morrison.

Deputy Solicitor General Wallace argued the cause for
the United States. On the brief were Solicitor General
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Days, Deputy Solicitor General Dreeben, Malcolm L. Stew-
art, and Paul M. Geier.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner, an enlisted member of the United States Coast
Guard, challenges his conviction by a court-martial. His
conviction was affirmed first by the Coast Guard Court of
Military Review, and then by the United States Court of
Military Appeals.! The latter court agreed with petitioner
that the two civilian judges who served on the Court of Mili-
tary Review had not been appointed in accordance with the
dictates of the Appointments Clause, U.S. Const., Art. II,
§2, cl. 2, but nonetheless held that the actions of those judges
were valid de facto. We hold that the judges’ actions were
not valid de facto.

Petitioner was convicted of several drug offenses, and was
sentenced by a general court-martial to five years’ confine-
ment (later reduced to three years), forfeiture of pay, reduc-
tion in grade, and a dishonorable discharge. He appealed to
the Coast Guard Court of Military Review, which, except in
one minor aspect, affirmed his conviction. 34 M. J. 1077
(1992). On request for rehearing, petitioner challenged the
composition of that court as violative of the Appointments
Clause of the Constitution because two of the judges on the
three-judge panel were civilians appointed by the General
Counsel of the Department of Transportation. The court
granted rehearing and rejected this challenge. 34 M. J.
1259 (1992).

1The National Defense Authorization Act for Fiscal Year 1995, Pub. L.
103-337, §924, 108 Stat. 2831, changed the nomenclature for the military
appellate courts. The previous “Court[s] of Military Review” were re-
christened as the “Court[s] of Criminal Appeals” and the previous “United
States Court of Military Appeals” was redesignated as the “United States
Court of Appeals for the Armed Forces.” We adhere to the former names
consistent with all previous proceedings in this case.
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The Court of Military Appeals likewise affirmed petition-
er’s conviction, 39 M. J. 454 (1994), although it agreed with
petitioner that the appellate judges on the Coast Guard
Court of Military Review had been appointed in violation of
the Appointments Clause. The court relied for this conclu-
sion on its previous decision in United States v. Carpenter,
37 M. J. 291 (1993), where it had decided that appellate mili-
tary judges are inferior officers whose service requires ap-
pointment by a President, a court of law, or a head of a de-
partment. U. S. Const., Art. II, §2, cl. 22 Despite finding
a constitutional violation in the appointment of two judges
on petitioner’s three-judge appellate panel, the Court of Mili-
tary Appeals affirmed his conviction on the ground that the
actions of these judges were valid de facto, citing Buckley v.
Valeo, 424 U. S. 1 (1976) (per curiam). We granted certio-
rari. 513 U.S. 1071 (1995).

The de facto officer doctrine confers validity upon acts per-
formed by a person acting under the color of official title
even though it is later discovered that the legality of that
person’s appointment or election to office is deficient. Nor-
ton v. Shelby County, 118 U.S. 425, 440 (1886). “The de
facto doctrine springs from the fear of the chaos that would
result from multiple and repetitious suits challenging every
action taken by every official whose claim to office could be
open to question, and seeks to protect the public by insuring
the orderly functioning of the government despite technical
defects in title to office.” 63A Am. Jur. 2d, Public Officers

2The Appointments Clause reads in full:

“[The President] shall nominate, and by and with the Advice and Consent
of the Senate, shall appoint Ambassadors, other public Ministers and Con-
suls, Judges of the supreme Court, and all other Officers of the United
States, whose Appointments are not herein otherwise provided for, and
which shall be established by Law: but the Congress may by Law vest
the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of Departments.”
U. S. Const., Art. 11, §2, cl. 2.
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and Employees §578, pp. 1080-1081 (1984) (footnote omit-
ted). The doctrine has been relied upon by this Court in
several cases involving challenges by criminal defendants to
the authority of a judge who participated in some part of the
proceedings leading to their conviction and sentence.

In Ball v. United States, 140 U.S. 118 (1891), a Circuit
Judge assigned a District Judge from the Western District
of Louisiana to sit in the Eastern District of Texas as a re-
placement for the resident judge who had fallen ill and who
later died. The assigned judge continued to sit until the
successor to the deceased judge was duly appointed. The
assigned judge had sentenced Ball after the resident judge
had died, and Ball made no objection at that time. Ball later
moved in arrest of judgment challenging the sentence im-
posed upon him by the assigned judge after the death of the
resident judge, but this Court held that the assigned judge
“was judge de facto if not de jure, and his acts as such are
not open to collateral attack.” Id., at 128-129.

Similarly, in McDowell v. United States, 159 U.S. 596
(1895), a Circuit Judge assigned a judge from the Eastern
Distriet of North Carolina to sit as a District Judge in the
District of South Carolina until a vacancy in the latter dis-
trict was filled. McDowell was indicted and convicted dur-
ing the term in which the assigned judge served, but made
no objection at the time of his indictment or trial. He later
challenged the validity of his conviction because of a claimed
error in the assigned judge’s designation. This Court de-
cided that the assigned judge was a “judge de facto,” and
that “his actions as such, so far as they affect third persons,
are not open to question.” Id., at 601. The Court further
observed that McDowell’s claim “presents a mere matter of
statutory construction . ... It involves no trespass upon
the executive power of appointment.” Id., at 598. In a
later case, Ex parte Ward, 173 U. S. 452 (1899), petitioner
sought an original writ of habeas corpus to challenge the
authority of the District Judge who had sentenced him on
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the grounds that the appointment of the judge during a Sen-
ate recess was improper. This Court held that “the title of
a person acting with color of authority, even if he be not a
good officer in point of law, cannot be collaterally attacked.”
Id., at 456.

In the case before us, petitioner challenged the composi-
tion of the Coast Guard Court of Military Review while his
case was pending before that court on direct review. Unlike
the defendants in Ball, McDowell, and Ward, petitioner
raised his objection to the judges’ titles before those very
judges and prior to their action on his case. And his claim
is based on the Appointments Clause of Article II of the
Constitution—a claim that there has been a “trespass upon
the executive power of appointment,” McDowell, supra, at
598, rather than a misapplication of a statute providing for
the assignment of already appointed judges to serve in
other districts.

In Buckley v. Valeo, supra, at 125, we said “[t]he Appoint-
ments Clause could, of course, be read as merely dealing with
etiquette or protocol in describing ‘Officers of the United
States’ but the drafters had a less frivolous purpose in
mind.” The Clause is a bulwark against one branch aggran-
dizing its power at the expense of another branch, but it
is more: it “preserves another aspect of the Constitution’s
structural integrity by preventing the diffusion of the
appointment power.” Freytag v. Commissioner, 501 U. S.
868, 878 (1991). In Glidden Co. v. Zdanok, 370 U.S. 530
(1962), we declined to invoke the de facto officer doctrine in
order to avoid deciding a question arising under Article 11T
of the Constitution, saying that the cases in which we had
relied on that doctrine did not involve “basic constitutional
protections designed in part for the benefit of litigants.”
Id., at 536 (plurality opinion). We think that one who makes
a timely challenge to the constitutional validity of the ap-
pointment of an officer who adjudicates his case is entitled
to a decision on the merits of the question and whatever
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relief may be appropriate if a violation indeed occurred.
Any other rule would create a disincentive to raise Appoint-
ments Clause challenges with respect to questionable judi-
cial appointments.

The Court of Military Appeals relied, not without reason,
on our decision in Buckley v. Valeo, 424 U.S. 1 (1976).
There, plaintiffs challenged the appointment of the Federal
Election Commission members on separation-of-powers
grounds. The Court agreed with them and held that the
appointment of four members of the Commission by Con-
gress, rather than the President, violated the Appointments
Clause. It nonetheless quite summarily held that the “past
acts of the Commission are therefore accorded de facto valid-
ity.” Id., at 142. We cited as authority for this determina-
tion Connor v. Williams, 404 U. S. 549, 550-551 (1972), in
which we held that legislative acts performed by legislators
held to have been elected in accordance with an unconstitu-
tional apportionment were not therefore void.

Neither Buckley nor Conmnor explicitly relied on the de
facto officer doctrine, though the result reached in each case
validated the past acts of public officials. But in Buckley,
the constitutional challenge raised by the plaintiffs was de-
cided in their favor, and the declaratory and injunctive relief
they sought was awarded to them. And Connor, like other
voting rights cases, see Allen v. State Bd. of Elections, 393
U. S. 544, 572 (1969); Cipriano v. City of Houma, 395 U. S.
701 (1969) (per curiam), did not involve a defect in a specific
officer’s title, but rather a challenge to the composition of an
entire legislative body. The Court assumed, arguendo, that
an equal protection violation infected the District Court’s
reapportionment plan, declined to invalidate the elections
that had already occurred, and reserved judgment on the
propriety of the prospective relief requested by petitioners
pending completion of further District Court proceedings
that could rectify any constitutional violation present in the
court-ordered redistricting plan. Connor, supra, at 550—
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551. To the extent these civil cases may be thought to have
implicitly applied a form of the de facto officer doctrine, we
are not inclined to extend them beyond their facts.?

The Government alternatively defends the decision of the
Court of Military Appeals on the grounds that it was, for
several reasons, proper for that court to give its decision in
Carpenter—holding that the appointment of the -civilian
judges to the Coast Guard Court of Military Review violated
the Appointments Clause—prospective application only. It
first argues that the Court of Military Appeals exercised re-
medial discretion pursuant to Chevron Oil Co. v. Huson, 404
U.S. 97 (1971).* But whatever the continuing validity of

3For similar reasons, we do not find instructive the Court’s disposition
of petitioner’s challenge in Northern Pipeline Constr. Co. v. Marathon
Pipe Line Co., 458 U. S. 50 (1982). The Court declared the broad grant of
jurisdiction to Article I bankruptcy courts unconstitutional and applied its
decision prospectively only. Id., at 88. But in doing so, it affirmed the
judgment of the District Court, which had dismissed petitioner’s bank-
ruptey action and afforded respondent the relief requested pursuant to its
constitutional challenge. Id., at 57. So Northern Pipeline is not a case
in which the Court invoked the de facto officer doctrine to deny relief to
the party before it and therefore does not support the Government in
this case.

4The Government advances a virtual cornucopia of factors more or less
peculiar to this case which it says validate the Court of Military Appeals’
exercise of discretion in this case and thus support affirmance. It points
to the lack of any substantial impact that the improper appointments had
on petitioner’s appeal, to the lack of any constitutional right to appellate
review, and to the deference owed the military and the public interest in
avoiding disruption of that system. Brief for United States 22. At oral
argument, it also contended that subsequent action taken by the Secretary
of Transportation to cure the Appointments Clause error, the fact that
petitioner’s underlying claims of error were meritless, and the fact that
the civilian judges in this case had previously served under proper ap-
pointments while on active duty were relevant criteria. Tr. of Oral Arg.
29-30, 33-34. The substance, if not the form, of several of these argu-
ments is discussed and rejected in the text. Those that are not discussed
are alternative grounds for affirmance which the Government did not raise
below, see Answer to Supplement for Petition for Review in No. 68449 (Ct.
Mil. App.), pp. 2-4, and which we decline to reach. Jenkins v. Anderson,
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Chevron 01l after Harper v. Virginia Dept. of Taxation, 509
U.S. 8 (1993), and Reynoldsville Casket Co. v. Hyde, 514
U.S. 749 (1995), there is not the sort of grave disruption
or inequity involved in awarding retrospective relief to this
petitioner that would bring that doctrine into play. The
parties agree that the defective appointments of the civilian
judges affect only between 7 to 10 cases pending on direct
review. As for the Government’s concern that a flood of
habeas corpus petitions will ensue, precedent provides little
basis for such fears. Ex parte Ward, 173 U. S. 452 (1899).
Nor does the Government persuade us that the inquiry
into clearly established law as it pertains to qualified immu-
nity counsels in favor of discretion to deny a remedy in this
case. Qualified immunity specially protects public officials
from the specter of damages liability for judgment calls
made in a legally uncertain environment. Harlow v. Fitz-
gerald, 457 U. S. 800, 806 (1982) (“[OJur decisions consistently
have held that government officials are entitled to some form
of immunity from swits for damages” (emphasis added)).
Providing relief to a claimant raising an Appointments
Clause challenge does not subject public officials to personal
damages that represent a “potentially disabling threal[t] of
liability,” but only invalidates actions taken pursuant to de-
fective title. The qualified immunity doctrine need not be
extended to protect public officials from such attacks.
Similarly, the practice of denying criminal defendants an
exclusionary remedy from Fourth Amendment violations
when those errors occur despite the good faith of the Govern-
ment actors, United States v. Leon, 468 U. S. 897 (1984), does
not require the affirmance of petitioner’s conviction in this
case. Finding the deterrent remedy of suppression not com-
pelled by the Fourth Amendment, id., at 910, that case spe-
cifically relied on the “objectionable collateral consequence
of [the] interference with the criminal justice system’s

447 U. S. 231, 234-235, n. 1 (1980); FTC v. Grolier Inc., 462 U.S. 19, 23,
n. 6 (1983).
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truth-finding function” in requiring a blanket exclusionary
remedy for all violations, id., at 907, and the relative ineffec-
tiveness of such remedy to deter future Fourth Amendment
violations in particular cases, id., at 918-921. No similar
collateral consequence arises from rectifying an Appoint-
ments Clause violation, and correcting Appointments Clause
violations in cases such as this one provides a suitable incen-
tive to make such challenges.

The Government finally suggests that the Court of Mili-
tary Appeals applied something akin to a harmless-error
doctrine in affirming petitioner’s conviction, refusing to re-
dress the violation because petitioner suffered no adverse
consequences from the composition of the court. Brief for
United States 33. The Government did not argue below
that the error, assuming it occurred, was harmless, and there
is no indication from the Court of Military Appeals’ summary
disposition of this issue that it determined that no harm oc-
curred in this case. We therefore need not address whether
the alleged defects in the composition of petitioner’s appel-
late panel are susceptible to harmless-error review. The
Government also argues, at least obliquely, that whatever
defect there may have been in the proceedings before the
Coast Guard Court of Military Review was in effect cured
by the review available to petitioner in the Court of Military
Appeals. Id., at 24, n. 16. Again, because of the hierarchi-
cal nature of sentence review in the system of military
courts, we need not address whether this defect is suscepti-
ble to the cure envisioned by the Government.

Congress has established three tiers of military courts
pursuant to its power “[tJo make Rules for the Government
and Regulation of the land and naval Forces.” U. S. Const.,
Art. I, §8, cl. 14. Cases such as the present one are tried
before a general court-martial consisting of a military judge
and not less than five service members or by a military judge
alone. Art. 16(1), UCMJ, 10 U. S. C. §816(1). Four Courts
of Military Review (one each for the Army, Air Force, Coast
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Guard, and Navy-Marine Corps) hear appeals from courts-
martial in cases where the approved sentence involves death,
dismissal of a commissioned officer, punitive discharge, or
confinement for one year or more. Art. 66, UCMJ, 10
U.S.C. §866(b)(1). These courts, which sit in panels of
three or more, exercise de novo review over the factual find-
ings and legal conclusions of the court-martial. Art. 66(c),
UCMJ, 10 U. S. C. §866(c).

The court of last resort in the military justice system is
the Court of Military Appeals. Five civilian judges ap-
pointed by the President and confirmed by the Senate consti-
tute the court. Art. 142, UCMJ, 10 U. S. C. §942 (1988 ed.,
Supp. V). The court grants review in cases decided by the
Courts of Military Review “upon petition of the accused and
on good cause shown.” Art. 67, UCMJ, 10 U. S. C. §867(a)
(1988 ed., Supp. V). The scope of review is narrower than
the review exercised by the Court of Military Review; so
long as there is some competent evidence in the record to
establish the elements of an offense beyond a reasonable
doubt, the Court of Military Appeals will not reevaluate the
facts. United States v. Wilson, 6 M. J. 214 (1979).

Examining the difference in function and authority be-
tween the Coast Guard Court of Military Review and the
Court of Military Appeals, it is quite clear that the former
had broader discretion to review claims of error, revise fac-
tual determinations, and revise sentences than did the latter.
It simply cannot be said, therefore, that review by the prop-
erly constituted Court of Military Appeals gave petitioner
all the possibility for relief that review by a properly consti-
tuted Coast Guard Court of Military Review would have

5The Court of Military Review “may affirm only such findings of guilty,
and the sentence or such part or amount of the sentence, as it finds correct
in law and fact and determines, on the basis of the entire record, should
be approved. In considering the record, it may weigh the evidence, judge
the credibility of witnesses, and determine controverted questions of fact.”
Art. 66(c), UCMJ, 10 U. S. C. §866(c).
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given him. We therefore hold that the Court of Military
Appeals erred in according de facto validity to the actions of
the civilian judges of the Coast Guard Court of Military Re-
view. Petitioner is entitled to a hearing before a properly
appointed panel of that court. The judgment is reversed,
and the case is remanded for proceedings consistent with
this opinion.

It is so ordered.
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After a ship owned by the Cement Division of National Gypsum Co. and
insured by the other respondents sank in a winter storm while berthed
in a slip owned by petitioner Milwaukee (City), National Gypsum
brought this admiralty suit for damages, alleging that the City had neg-
ligently breached its duty as a wharfinger. The City denied fault and
filed a counterclaim for damage to its dock, alleging that National Gyp-
sum was negligent in leaving the ship virtually unmanned. During the
course of the litigation, the District Court, inter alia, found that both
parties were negligent and apportioned liability primarily to National
Gypsum; entered a partial judgment for the stipulated amount of re-
spondents’ damages, excluding prejudgment interest; and denied re-
spondents’ request for such interest, holding that the fact that National
Gypsum’s loss was primarily attributable to its own negligence and the
existence of a genuine dispute over the City’s liability were special cir-
cumstances justifying a departure from the general rule that prejudg-
ment interest should be awarded in maritime collision cases. The
Court of Appeals disagreed and reversed the latter ruling, holding,
among other things, that mutual fault cannot provide a basis for denying
prejudgment interest after this Court, in United States v. Reliable
Transfer Co., 421 U. S. 397, announced a rule requiring that damages be
assessed on the basis of proportionate fault when such an allocation can
reasonably be made.

Held: Neither a good-faith dispute over liability nor the existence of mu-
tual fault justifies the denial of prejudgment interest in an admiralty
collision case. Throughout history, such cases have established a gen-
eral rule that prejudgment interest should be awarded, subject to a
limited exception for “peculiar” or “exceptional” circumstances. The
existence of a legitimate difference of opinion on the liability issue is
not such a circumstance, but is merely a characteristic of most ordinary
lawsuits. Nor does the magnitude of the plaintiff’s fault qualify as a
“peculiar” feature. Although it might appear somewhat inequitable to
award a large sum in prejudgment interest against a relatively innocent
party, any unfairness is illusory, because the relative fault of the parties
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has already been taken into consideration under the Reliable Transfer
rule in calculating the amount of the loss for which the relatively inno-
cent party is responsible. In light of Reliable Transfer, a denial of pre-
judgment interest on the basis of mutual fault would unfairly penalize
a party twice for the same mistake. Pp. 194-199.

31 F. 3d 581, affirmed.

STEVENS, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except BREYER, J., who took no part in the consideration or
decision of the case.

David A. Strauss argued the cause for petitioner. With
him on the briefs were Grant F. Langley, Rudolph M. Kon-
rad, and Michael Sturley.

Harney B. Stover, Jr., argued the cause and filed a brief
for respondents.

JUSTICE STEVENS delivered the opinion of the Court.

This is an admiralty case in which the plaintiff’s loss was
primarily attributable to its own negligence. The question
presented is whether that fact, together with the existence of
a genuine dispute over liability, justified the District Court’s
departure from the general rule that prejudgment interest
should be awarded in maritime collision cases.

I

Respondents are the owner and the insurers of the E. M.
Ford, a ship that sank in Milwaukee’s outer harbor on Christ-
mas Eve 1979. At the time of this disaster, the Ford was
berthed in a slip owned by the city of Milwaukee (City). In
the course of a severe storm, she broke loose from her moor-
ings, battered against the headwall of the slip, took on water,
and sank. She was subsequently raised and repaired.

In 1980 the Ford’s owner, the Cement Division of National
Gypsum Co. (National Gypsum), brought suit against the
City, invoking the District Court’s admiralty and maritime
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jurisdiction.! The complaint alleged that the City had
breached its duty as a wharfinger by assigning the vessel to
a berthing slip known to be unsafe in heavy winds and by
failing to give adequate warning of hidden dangers in the
slip. The plaintiff sought damages of $4.5 million, later in-
creased to $6.5 million. The City denied fault and filed a
$250,000 counterclaim for damage to its dock. The City al-
leged that National Gypsum was negligent in leaving the
ship virtually unmanned in winter, with no means aboard for
monitoring weather conditions or summoning help.

In 1986 the District Court conducted a 3-week trial on the
issue of liability. Finding that both National Gypsum and
the City had been negligent, the court determined that the
owner bore 96% of the responsibility for the disaster, while
the City bore 4% of the fault. Given the disparity in the
parties’ damages, a final judgment giving effect to that allo-
cation (and awarding the damages sought in the pleadings)
would have essentially left each party to bear its own losses.

Respondents took an interlocutory appeal from the Dis-
trict Court’s ruling.?2 The Court of Appeals for the Seventh
Circuit agreed with the District Court’s conclusion that both
parties were at fault, and that the owner’s negligence was
“more egregious” than the City’s, but it rejected the alloca-
tion of 96% of the responsibility to the owner as clearly erro-
neous. Cement Div., National Gypsum Co. v. Milwaukee,
915 F. 2d 1154, 1159 (1990), cert. denied, 499 U. S. 960 (1991).
After making its own analysis of the record, the Court of

1“The district courts shall have original jurisdiction, exclusive of the
courts of the States, of: (1) Any civil case of admiralty or maritime juris-
diction, saving to suitors in all cases all other remedies to which they are
otherwise entitled.” 28 U.S. C. §1333(1).

2Such appeals are authorized by 28 U. S. C. §1292(a)(3), which states:

“(a) Except as provided in subsections (c¢) and (d) of this section, the courts
of appeals shall have jurisdiction of appeals from: . . . (3) Interlocutory
decrees of . . . district courts or the judges thereof determining the rights
and liabilities of the parties to admiralty cases in which appeals from final
decrees are allowed.”
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Appeals apportioned liability two-thirds to National Gypsum
and one-third to the City. 915 F. 2d, at 1160.

Thereafter the parties entered into a partial settlement
fixing respondents’ damages, excluding prejudgment inter-
est, at $1,677,541.86.> The parties agreed that any claim for
interest would be submitted to the District Court for deci-
sion. A partial judgment for the stipulated amount was en-
tered and satisfied.

Respondents then sought an award of over $5.3 million in
prejudgment interest.* The District Court denied respond-
ents’ request. It noted that “an award of prejudgment in-
terest calculated from the date of the loss is the rule rather
than the exception in cases brought under a district court’s
admiralty jurisdiction,” App. to Pet. for Cert. 21a, but held
that special circumstances justified a departure from that
rule in this case. The court explained:

“In the instant case the record shows that from the
outset there has been a genuine dispute over [respond-
ents’] good faith claim that the City of Milwaukee was
negligent for failing to warn the agents of [National

3In arriving at this sum, the parties agreed that respondents’ damages
were slightly more than $5.4 million, while the City’s damages were just
over $192,000. The parties multiplied respondents’ damages by one-third,
resulting in a subtotal of $1,805,829.98 for which the City was responsible.
From this subtotal, the parties subtracted two-thirds of the City’s dam-
ages, or $128,288.12, as an offset because that was the amount of National
Gypsum’s responsibility. The difference was the City’s obligation to re-
spondents. App. 40-45.

4This figure was based on respondents’ assertion that prejudgment in-
terest should be compounded continuously, from the time of the sinking of
the Ford, at the commercial prime rate of interest averaged over the pe-
riod of assessment. Plaintiff’s Brief on Issue of Prejudgment Interest in
No. 80-C-1001 (ED Wis.), pp. 24-26. The District Court did not express
any view on the correctness of this analysis, nor do we. We merely note
in passing that the discrepancy between the damages award and the inter-
est sought by National Gypsum is in some measure attributable to the
delays that have plagued this litigation—a factor that does not appear to
be traceable to the fault of any party.
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Gypsum] (who were planning to leave the FORD un-
manned during the Christmas holidays) that a winter
storm could create conditions in the outer harbor at Mil-
waukee which could damage the ship. The trial court
and the court of appeals both found mutual fault for the
damage which ensued to the ship and to the [City’s]
dock. The court of appeals ascribed two-thirds of the
negligence to [National Gypsum]. Thus, in this situa-
tion the court concludes that [National Gypsum’s] con-
tributory negligence was of such magnitude that an
award of prejudgment interest would be inequitable.”
Id., at 22a.%

The Court of Appeals reversed. 31 F. 3d 581 (1994). It
noted that prior to this Court’s announcement of the compar-
ative fault rule in United States v. Reliable Transfer Co., 421
U. S. 397 (1975), some courts had denied prejudgment inter-
est in order to mitigate the harsh effects of the earlier rule
commanding an equal division of damages whenever a colli-
sion resulted from the fault of both parties, even though one
party was only slightly negligent. In the court’s view, how-
ever, after the divided damages rule was “thrown over-
board” and replaced with comparative fault, mutual fault
could no longer provide a basis for denying prejudgment in-
terest. 31 F. 3d, at 584-585. The Court of Appeals also
read our decision in West Virginia v. United States, 479 U. S.
305, 311, n. 3 (1987), as disapproving of a “balancing of the
equities” as a method of deciding whether to allow prejudg-
ment interest. 31 F. 3d, at 585.

The Court of Appeals’ decision deepened an existing Cir-
cuit split regarding the criteria for denying prejudgment in-
terest in maritime collision cases. Compare, e.g., Inland

5The District Court also relied on the City’s status as a municipality as
an alternative ground for denying prejudgment interest. App. to Pet. for
Cert. 22a-23a. The Court of Appeals rejected this portion of the District
Court’s analysis as inconsistent with Circuit precedent, and the City did
not pursue the argument in this Court.
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Oil & Transport Co. v. Ark-White Towing Co., 696 F. 2d 321
(CA5 1983) (genuine dispute over good-faith claim in mutual
fault setting justifies denial of prejudgment interest), with
Alkmeon Naviera, S. A. v. M/V Marina L, 633 F. 2d 789
(CA9 1980) (contrary rule). We granted certiorari, 513 U. S.
1072 (1995), and now affirm.

II

Although Congress has enacted a statute governing the
award of postjudgment interest in federal court litigation,
see 28 U. S. C. §1961, there is no comparable legislation re-
garding prejudgment interest. Far from indicating a legis-
lative determination that prejudgment interest should not
be awarded, however, the absence of a statute merely indi-
cates that the question is governed by traditional judge-
made principles. Monessen Southwestern R. Co. v. Morgan,
486 U. S. 330, 336-337 (1988); Rodgers v. United States, 332
U. S. 371, 373 (1947). 'Those principles are well developed in
admiralty, where “the Judiciary has traditionally taken the
lead in formulating flexible and fair remedies.” Reliable
Transfer, 421 U. S., at 409.

Throughout our history, admiralty decrees have included
provisions for prejudgment interest. In Del Col v. Arnold,
3 Dall. 333, a prize case decided in 1796, we affirmed a decree
awarding the libellant interest from “the day of capture.”
Id., at 334. In The Amiable Nancy, 3 Wheat. 546 (1818),
we considered a similar decree. In augmenting the damages
awarded by the lower court, we directed that the additional
funds should bear prejudgment interest, as had the damages
already awarded by the lower court. Id., at 562-563. The
Amiable Nancy arose out of the “gross and wanton” seizure
of a Haitian vessel near the island of Antigua by the Scourge,
an American privateer. Id., at 546-547, 558. In his opinion
for the Court, Justice Story explained that even though the
“loss of the supposed profits” of the Amiable Nancy’s voyage
was not recoverable, “the prime cost, or value of the prop-
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erty lost, at the time of the loss, and in case of injury, the
diminution in value, by reason of the injury, with interest
upon such valuation, afforded the true measure for assess-
ing damages.” Id., at 560 (emphasis added). We applied
the same rule in The Umbria, 166 U. S. 404, 421 (1897), ex-
plaining that “in cases of total loss by collision damages are
limited to the value of the vessel, with interest thereon, and
the net freight pending at the time of the collision.” (Em-
phasis added.)®

The Courts of Appeals have consistently and correctly con-
strued decisions such as these as establishing a general rule
that prejudgment interest should be awarded in maritime
collision cases, subject to a limited exception for “peculiar”
or “exceptional” circumstances. See, e.g., Inland Oil &
Transport Co., 696 F. 2d, at 327; Central Rivers Towing, Inc.
v. Beardstown, 750 F. 2d 565, 574 (CA7 1984); Ohio River Co.
v. Peavey Co., 731 F. 2d 547, 549 (CAS8 1984); Alkmeon Na-
viera, 633 F. 2d, at 797; Parker Towing Co. v. Yazoo River
Towing, Inc., 794 F. 2d 591, 594 (CA11 1986).

The essential rationale for awarding prejudgment interest
is to ensure that an injured party is fully compensated for
its loss.” Full compensation has long been recognized as a

6See also The Anna Maria, 2 Wheat. 327, 335 (1817) (Marshall, C. J.)
(remanding with instructions to ascertain damages suffered by the libel-
lants, “in doing which, the value of the vessel, and the prime cost of the
cargo, with all charges, and the premium of insurance, where it has been
paid, with interest, are to be allowed”) (emphasis added); The Manitoba,
122 U. S. 97, 101 (1887) (approving, in dicta, allowance of “interest on the
damages from the date of the collision to the date of the decree”).

“We have recognized the compensatory nature of prejudgment interest
in a number of cases decided outside the admiralty context. E.g., West
Virginia v. United States, 479 U. S. 305, 310-311, n. 2 (1987); Funkhouser
v. J. B. Preston Co., 290 U. S. 163, 168 (1933); Miller v. Robertson, 266 U. S.
243, 257-258 (1924). But cf. Blau v. Lehman, 368 U. S. 403, 414 (1962)
(“‘interest is not recovered according to a rigid theory of compensation
for money withheld, but is given in response to considerations of fair-
ness’”) (quoting Board of Comm’rs of Jackson Cty. v. United States, 308
U. S. 343, 352 (1939)).
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basic principle of admiralty law, where “/r/estitutio in inte-
grum is the leading maxim applied by admiralty courts to
ascertain damages resulting from a collision.” Standard Oil
Co. of N. J. v. Southern Pacific Co., 268 U. S. 146, 158 (1925)
(citing The Baltimore, 8 Wall. 377, 385 (1869)). By compen-
sating “for the loss of use of money due as damages from
the time the claim accrues until judgment is entered,” West
Virginia, 479 U. S., at 310-311, n. 2, an award of prejudg-
ment interest helps achieve the goal of restoring a party to
the condition it enjoyed before the injury occurred, The Pres-
ident Madison, 91 F. 2d 835, 845-846 (CA9 1937).

Despite admiralty’s traditional hospitality to prejudgment
interest, however, such an award has never been automatic.
In The Scotland, 118 U. S. 507, 518-519 (1886), we stated
that the “allowance of interest on damages is not an absolute
right. Whether it ought or ought not to be allowed depends
upon the circumstances of each case, and rests very much in
the discretion of the tribunal which has to pass upon the
subject, whether it be a court or a jury.” See also The Mag-
gie J. Smath, 123 U. S. 349, 356 (1887). Although we have
never attempted to exhaustively catalog the circumstances
that will justify the denial of interest, and do not do so
today,® the most obvious example is the plaintiff’s responsi-
bility for “undue delay in prosecuting the lawsuit.” General
Motors Corp. v. Devex Corp., 461 U.S. 648, 657 (1983).
Other circumstances may appropriately be invoked as war-
ranted by the facts of particular cases.

In this case, the City asks us to characterize two features
of the instant litigation as sufficiently unusual to justify a
departure from the general rule that prejudgment interest
should be awarded to make the injured party whole. First,
the City stresses the fact that there was a good-faith dispute

8We do note that, as is always the case when an issue is committed to
judicial discretion, the judge’s decision must be supported by a circum-
stance that has relevance to the issue at hand. See generally Friendly,
Indiscretion About Discretion, 31 Emory L. J. 747 (1982).
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over its liability for respondents’ loss. In our view, how-
ever, this fact carries little weight. If interest were
awarded as a penalty for bad-faith conduct of the litigation,
the City’s argument would be well taken. But prejudgment
interest is not awarded as a penalty; it is merely an element
of just compensation.

The City’s “good-faith” argument has some resonance with
the venerable common-law rule that prejudgment interest
is not awarded on unliquidated claims (those where the pre-
cise amount of damages at issue cannot be computed). If a
party contests liability in good faith, it will usually be the
case that the party’s ultimate exposure is uncertain. But
the liquidated/unliquidated distinction has faced trenchant
criticism for a number of years.” Moreover, that distinction
“has never become so firmly entrenched in admiralty as it
has been at law.” Moore-McCormack Lines, Inc. v. Rich-
ardson, 295 F. 2d 583, 592 (CA2 1961).1 Any fixed rule
allowing prejudgment interest only on liquidated claims
would be difficult, if not impossible, to reconcile with admi-
ralty’s traditional presumption. Yet unless we were willing
to adopt such a rule—which we are not—uncertainty about
the outcome of a case should not preclude an award of
interest.

9“It has been recognized that a distinction, in this respect, simply as
between cases of liquidated and unliquidated damages, is not a sound one.”
Funkhouser, 290 U. S., at 168 (citing Bernhard v. Rochester German Ins.
Co., 79 Conn. 388, 398, 65 A. 134, 137-138 (1906); 1 T. Sedgwick, Measure
of Damages §315 (9th ed. 1912)). See also General Motors Corp. v. Devex
Corp., 461 U. S. 648, 655-656, n. 10 (1983); D. Dobbs, Law of Remedies
§3.6(3) (2d ed. 1993); C. McCormick, Law of Damages §§51, 54-56 (1935);
Rothschild, Prejudgment Interest: Survey and Suggestion, 77 Nw. U. L.
Rev. 192 (1982).

10 A number of Circuits have rejected its applicability, at least as an
absolute bar. E.g., Borges v. Our Lady of the Sea Corp., 935 F. 2d 436,
444 (CA1 1991); Hillier v. Southern Towing Co., 740 F. 2d 583, 586 (CAT7
1984), cert. denied, 469 U. S. 1190 (1985); Norfolk Shipbuilding & Drydock
Corp. v. M/Y La Belle Simone, 537 F. 2d 1201, 1204-1205, and n. 1 (CA4
1976); Moore-McCormack Lines, Inc. v. Richardson, 295 F. 2d, at 594.
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In sum, the existence of a legitimate difference of opinion
on the issue of liability is merely a characteristic of most
ordinary lawsuits. It is not an extraordinary circumstance
that can justify denying prejudgment interest. See Alk-
meon Naviera, 633 F. 2d, at T98.

The second purportedly “peculiar” feature of this case is
the magnitude of the plaintiff’s fault. Leaving aside the em-
pirical question whether such a division of fault is in fact an
aberration, it is true in this case that the owner of the K. M.
Ford was primarily responsible for the vessel’s loss. As a
result, it might appear somewhat inequitable to award a
large sum in prejudgment interest against a relatively inno-
cent party. But any unfairness is illusory, because the rela-
tive fault of the parties has already been taken into consider-
ation in calculating the amount of the loss for which the City
is responsible.

In United States v. Reliable Transfer Co., 421 U.S. 397
(1975), we “replaced the divided damages rule, which re-
quired an equal division of property damage whatever the
relative degree of fault may have been, with a rule requiring
that damages be assessed on the basis of proportionate fault
when such an allocation can reasonably be made.” McDer-
mott, Inc. v. AmClyde, 511 U. S. 202, 207 (1994). Thus, in
this case, before prejudgment interest even entered the pic-
ture, the total amount of respondents’ recovery had already
been reduced by two-thirds because of National Gypsum’s
own negligence. The City’s responsibility for the remaining
one-third is no different than if it had performed the same
negligent acts and the owner, instead of also being negligent,
had engaged in heroic maneuvers that avoided two-thirds of
the damages. The City is merely required to compensate
the owner for the loss for which the City is responsible.!!

1 Tndeed, although the amount is relatively small in this case, the City’s
counterclaim was resolved under the same principle. Notwithstanding its
contributory negligence, the City has been compensated for two-thirds of
its cost of repairing the dock and headwall. See n. 3, supra.
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In light of Reliable Transfer, we are unmoved by the
City’s contention that an award of prejudgment interest is
inequitable in a mutual fault situation. Indeed, the converse
is true: a denial of prejudgment interest would be unfair.
As JusTICE KENNEDY noted while he was sitting on the
Ninth Circuit, “under any rule allowing apportionment of lia-
bility, denying prejudgment interest on the basis of mutual
fault would seem to penalize a party twice for the same mis-
take.” Alkmeon Naviera, 633 F. 2d, at 798, n. 12. Such a
double penalty is commended neither by logic nor by fair-
ness; the rule giving rise to it is a relic of history that
has ceased to serve any purpose in the wake of Reliable
Transfer.

Accordingly, we hold that neither a good-faith dispute over
liability nor the existence of mutual fault justifies the denial
of prejudgment interest in an admiralty collision case.
Questions related to the calculation of the prejudgment in-
terest award, including the rate to be applied, have not been
raised in this Court and remain open for consideration, in
the first instance, by the District Court.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE BREYER took no part in the consideration or
decision of this case.
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ADARAND CONSTRUCTORS, INC. v. PENA,
SECRETARY OF TRANSPORTATION, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 93-1841. Argued January 17, 1995—Decided June 12, 1995

Most federal agency contracts must contain a subcontractor compensation
clause, which gives a prime contractor a financial incentive to hire sub-
contractors certified as small businesses controlled by socially and eco-
nomically disadvantaged individuals, and requires the contractor to pre-
sume that such individuals include minorities or any other individuals
found to be disadvantaged by the Small Business Administration (SBA).
The prime contractor under a federal highway construction contract
containing such a clause awarded a subcontract to a company that was
certified as a small disadvantaged business. The record does not reveal
how the company obtained its certification, but it could have been by
any one of three routes: under one of two SBA programs—known as the
8(a) and 8(d) programs—or by a state agency under relevant Depart-
ment of Transportation regulations. Petitioner Adarand Constructors,
Inc., which submitted the low bid on the subcontract but was not a
certified business, filed suit against respondent federal officials, claiming
that the race-based presumptions used in subcontractor compensation
clauses violate the equal protection component of the Fifth Amend-
ment’s Due Process Clause. The District Court granted respondents
summary judgment. In affirming, the Court of Appeals assessed the
constitutionality of the federal race-based action under a lenient stand-
ard, resembling intermediate scrutiny, which it determined was re-
quired by Fullilove v. Klutznick, 448 U. S. 448, and Metro Broadcasting,
Inc. v. FCC, 497 U. S. 547.

Held: The judgment is vacated, and the case is remanded.

16 F. 3d 1537, vacated and remanded.

JusTICE O’CONNOR delivered an opinion with respect to Parts I, II,
II1-A, ITI-B, ITI-D, and IV, which was for the Court except insofar as
it might be inconsistent with the views expressed in JUSTICE SCALIA’S
concurrence, concluding that:

1. Adarand has standing to seek forward-looking relief. It has met
the requirements necessary to maintain its claim by alleging an invasion
of a legally protected interest in a particularized manner, and by show-
ing that it is very likely to bid, in the relatively near future, on another
Government contract offering financial incentives to a prime contractor
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for hiring disadvantaged subcontractors. See Lujan v. Defenders of
Wildlife, 504 U. S. 555, 560. Pp. 210-212.

2. All racial classifications, imposed by whatever federal, state, or
local governmental actor, must be analyzed by a reviewing court under
strict scrutiny. Pp. 212-231; 235-239.

@) In Richmond v. J. A. Croson Co., 488 U. S. 469, a majority of
the Court held that the Fourteenth Amendment requires strict scrutiny
of all race-based action by state and local governments. While Croson
did not consider what standard of review the Fifth Amendment requires
for such action taken by the Federal Government, the Court’s cases
through Croson had established three general propositions with respect
to governmental racial classifications. First, skepticism: “‘Any prefer-
ence based on racial or ethnic criteria must necessarily receive a most
searching examination,”” Wygant v. Jackson Bd. of Ed., 476 U. S. 267,
273-274. Second, consistency: “[TThe standard of review under the
Equal Protection Clause is not dependent on the race of those burdened
or benefited by a particular classification,” Croson, supra, at 494. And
third, congruence: “Equal protection analysis in the Fifth Amendment
area is the same as that under the Fourteenth Amendment,” Buckley v.
Valeo, 424 U. S. 1, 93. Taken together, these propositions lead to the
conclusion that any person, of whatever race, has the right to demand
that any governmental actor subject to the Constitution justify any
racial classification subjecting that person to unequal treatment under
the strictest judicial scrutiny. Pp. 212-225.

(b) However, a year after Croson, the Court, in Metro Broadcast-
ing, upheld two federal race-based policies against a Fifth Amendment
challenge. The Court repudiated the long-held notion that “it would be
unthinkable that the same Constitution would impose a lesser duty on
the Federal Government” than it does on a State to afford equal protec-
tion of the laws, Bolling v. Sharpe, 347 U. S. 497, 500, by holding that
congressionally mandated “benign” racial classifications need only sat-
isfy intermediate scrutiny. By adopting that standard, Metro Broad-
casting departed from prior cases in two significant respects. First, it
turned its back on Croson’s explanation that strict scrutiny of govern-
mental racial classifications is essential because it may not always be
clear that a so-called preference is in fact benign. Second, it squarely
rejected one of the three propositions established by this Court’s earlier
cases, namely, congruence between the standards applicable to federal
and state race-based action, and in doing so also undermined the other
two. Pp. 225-227.

(c) The propositions undermined by Metro Broadcasting all derive
from the basic principle that the Fifth and Fourteenth Amendments
protect persons, not groups. It follows from that principle that all gov-
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ernmental action based on race—a group classification long recognized
as in most circumstances irrelevant and therefore prohibited—should be
subjected to detailed judicial inquiry to ensure that the personal right
to equal protection has not been infringed. Thus, strict scrutiny is the
proper standard for analysis of all racial classifications, whether imposed
by a federal, state, or local actor. To the extent that Metro Broadcast-
ing is inconsistent with that holding, it is overruled. Pp. 227-231.

(d) The decision here makes explicit that federal racial classifica-
tions, like those of a State, must serve a compelling governmental inter-
est, and must be narrowly tailored to further that interest. Thus, to
the extent that Fullilove held federal racial classifications to be subject
to a less rigorous standard, it is no longer controlling. Requiring strict
scrutiny is the best way to ensure that courts will consistently give
racial classifications a detailed examination, as to both ends and means.
It is not true that strict scrutiny is strict in theory, but fatal in fact.
Government is not disqualified from acting in response to the unhappy
persistence of both the practice and the lingering effects of racial dis-
crimination against minority groups in this country. When race-based
action is necessary to further a compelling interest, such action is within
constitutional constraints if it satisfies the “narrow tailoring” test set
out in this Court’s previous cases. Pp. 235-237.

3. Because this decision alters the playing field in some important
respects, the case is remanded to the lower courts for further consider-
ation. The Court of Appeals did not decide whether the interests
served by the use of subcontractor compensation clauses are properly
described as “compelling.” Nor did it address the question of narrow
tailoring in terms of this Court’s strict scrutiny cases. Unresolved
questions also remain concerning the details of the complex regulatory
regimes implicated by the use of such clauses. Pp. 237-238.

JUSTICE SCALIA agreed that strict serutiny must be applied to racial
classifications imposed by all governmental actors, but concluded that
government can never have a “compelling interest” in discriminating on
the basis of race in order to “make up” for past racial discrimination in
the opposite direction. Under the Constitution there can be no such
thing as either a creditor or a debtor race. We are just one race in the
eyes of government. P. 239.

O’CONNOR, J., announced the judgment of the Court and delivered an
opinion with respect to Parts I, IT, ITIT-A, III-B, ITI-D, and IV, which was
for the Court except insofar as it might be inconsistent with the views
expressed in the concurrence of SCALIA, J., and an opinion with respect to
Part I11-C. Parts I, II, III-A, ITI-B, III-D, and IV of that opinion were
joined by REHNQUIST, C. J.,, and KENNEDY and THOMAS, JJ., and by
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SCALIA, J., to the extent heretofore indicated; and Part II1I-C was joined
by KENNEDY, J. SCALIA, J., post, p. 239, and THOMAS, J., post, p. 240, filed
opinions concurring in part and concurring in the judgment. STEVENS,
J., filed a dissenting opinion, in which GINSBURG, J., joined, post, p. 242.
SOUTER, J., filed a dissenting opinion, in which GINSBURG and BREYER,
JJ., joined, post, p. 264. GINSBURG, J., filed a dissenting opinion, in which
BREYER, J., joined, post, p. 271.

William Perry Pendley argued the cause for petitioner.
With him on the briefs were Todd S. Welch and Steven J.
Lechmner.

Solicitor General Days argued the cause for respondents.
With him on the brief were Assistant Attorney General
Patrick, Deputy Solicitor General Bender, Cornelia T. L.
Pillard, David K. Flynn, Lisa C. Wilson, Paul M. Geier,
and Edward V. A. Kussy.*

*Briefs of amict curiae urging reversal were filed for Associated Gen-
eral Contractors of America, Inc., by John G. Roberts, Jr., David G. Leitch,
and Michael E. Kennedy; for the Atlantic Legal Foundation by Martin S.
Kaufman, for the Federalist Society, Ohio State University College of
Law Chapter, by Michael D. Rose; for L. S. Lee, Inc., et al. by Walter H.
Ryland; for the Pacific Legal Foundation by Ronald A. Zumbrun, John
H. Findley, and Anthony T. Caso; and for the Washington Legal Founda-
tion et al. by Daniel J. Popeo and Richard A. Samp.

Briefs of amici curiae urging affirmance were filed for the State of
Maryland et al. by J. Joseph Curran, Jr.